CONTRIBUTION AGREEMENT
FOR THE TEXAS CITY CHANNEL 45FT DEEPENING PROJECT

This Contribution Agreement for the Texas City Channel 45ft Deepening Project (this “Agreement”) is entered into on June ____, 2008 by and between the City of Texas City, Texas (“the City”) and the Texas City Terminal Railway Company (“Terminal”).  Terminal and City are collectively referred to as the “Parties.”  Any term set forth in italic shall have the meaning therein ascribed to such terms in the Project Cooperation Agreement (“PCA”) attached hereto.
WHEREAS, deepening and incidental widening of the Texas City Channel and Turning Basin from the current depth of 40 feet to 45 feet for a distance of approximately 6.8 miles from Bolivar Roads at the Houston Ship Channel to the Turning Basin as further defined in the PCA (hereinafter the “Project” and as further defined in the PCA) was authorized by Section 201 of the Water Resources Development Act of 1986, Public Law 99-662, dated 17 November 1986;
WHEREAS, the United States Department of the Army, herein after referred to as the “Government” and the City, as the Non-Federal Sponsor for the Project, entered into the attached Project Cooperation Agreement for construction of the Project;
WHEREAS, the Water Resources Development Act of 1986 (Public Law 99-662) specifies the cost-sharing requirements applicable to the Project;

WHEREAS, the PCA requires the City, as the Non-Federal Sponsor, to contribute a portion of the total costs of the Project;

WHEREAS, Terminal has added a Crude Oil Surcharge to its Tariff or maritime schedule in order to provide the City with funds necessary to cover a portion of the Non-Federal Sponsor’s Costs for the Project; and
WHEREAS, Terminal has agreed to contribute the City’s portion of the costs of the Project and additional costs up to a total amount of $24,500,000.00, through the collection of a special Crude Oil Surcharge.

SECTION I  - THE CITY AS NON-FEDERAL SPONSOR

1.1. The City shall act as the Non-Federal Sponsor under the PCA.  Nothing in this Agreement shall make Terminal liable to the Government or any third party under the PCA.  The City recognizes that Terminal and the users of the Port of Texas City, through the crude oil surcharge, are committing substantial amounts of money to ensure that the Project is conducted, and the City agrees to ensure that its obligations under the PCA as the Non-Federal Sponsor are conducted in the most cost effective and timely manner and in the best interest of Terminal and the users of the Port of Texas City.
1.2. The City shall promptly forward any requests, notices, opportunities to review, comments, documentation, report, audit, or other information from the Government regarding the Project to Terminal.  Terminal may thereafter provide notice or forward such information to the users of the Port of Texas City.  The City shall also provide Terminal regular updates about the status of the Project and any interactions with the Government.  The City shall request that Terminal be copied on all notices or other communication between the Government and the City under the PCA.
1.3. Under the terms of the PCA, the Government and City are to establish a Project Coordination Team to oversee the Project.  The City shall appoint Terminal and at least four other representatives of users of the Port of Texas City designated by Terminal to the Project Coordination Team.

1.4. The City shall promptly respond to all requests by the Government, including a request to confirm the City’s willingness to proceed with the Project as required by the PCA.  The City may respond to any routine request from the Government without the approval of Terminal, provided that the City shall notify Terminal of such routine request as soon as possible thereafter.  A request from the Government is considered routine when it does not escalate the total Non-Federal Sponsor’s Costs or materially extends the work schedule for the Project.  In responding to routine requests, the City shall consider and act in the interest of reducing the overall work schedule of the Project, reducing the overall costs of the Project and reducing any environmental impact of the Project.
1.5. Any request or decision that would increase the total Non-Federal Sponsor’s Costs of the Project or any portion thereof, individually or in the aggregate with other decisions, by more than 10%, or would, individually or in the aggregate with other decisions, extend the overall work schedule of the Project by more than sixty (60) days, or that is outside the scope of the general navigation features shall be considered a non-routine request.  All non-routine requests shall be promptly presented to Terminal and Terminal shall promptly respond to such request as appropriate under the circumstances.  The City shall abide Terminal’s decision and communicate such decision to the Government as the decision of the Non-Federal Sponsor.  Terminal shall not be obligated to pay the Non-Federal Sponsor’s Costs associated with any non-routine decision made without Terminal’s consent.
1.6. All notices or communication or information required to be transmitted to or from Industry shall be directed to:
Texas City Terminal Railway Company
Attn: ___________________
Email: __________________
2425 SH 146 North
Texas City, Texas  77590
(409) 965-4461 phone
(409) 965-8479 fax

SECTION II  - PAYMENT OBLIGATIONS
2.1. Subject to the terms of this Agreement, Terminal, through the collection of the Crude Oil Surcharge, shall pay the City’s contribution under the PCA as the Non-Federal Sponsor of 25% of the total costs of initial construction, as set forth in the PCA, not to exceed $17,500,000.
2.2. Subject to the terms of this Agreement, Terminal, through the collection of the Crude Oil Surcharge, shall pay the City’s contribution under the PCA as the Non-Federal Sponsor of 10% of the total costs of construction of the general navigation features less the amount, if any, of lands, easements, right-of-ways, and relocations as set forth in the PCA, not to exceed $7,000,000.

2.3. The total costs under Subsections 2.1 and 2.2 to be paid are hereby referred to herein as the “Non-Federal Sponsor’s Costs.”

2.4. In order to facilitate payment of the Non-Federal Sponsor’s Costs, the City shall establish an escrow account satisfactory to Terminal and the Government where the Non-Federal Sponsor’s Costs will be deposited and accessible to the Government (the “Escrow Account”).  The Escrow Account may be subject to a separate escrow agreement.  The Government shall draw from the Escrow Account such funds as approved by the City and Terminal to cover Non‑Federal Sponsor’s Costs and as specified in the project budget.  Except as provided by the Escrow Agreement, neither the City nor Terminal shall have direct access to or the right to withdraw the funds in the Escrow Account.  All interest accruing on the account, if any, shall be redeposited into the account and shall be used to reduce the total Non-Federal Sponsor’s Costs  Any funds refunded under the PCA to the City as Non-Federal Sponsor shall also be deposited into the Escrow Account and used to reduce the total Non-Federal Sponsor’s Costs.
2.5. As provided by Subsection 1.2, the City shall promptly notify Terminal of any notice or request from the Government for funds necessary to meet the Non-Federal Sponsor’s Costs obligations under the PCA.  Such notice, when possible, shall include the total amount requested by the Government (less any interest accrued in the Escrow Account or amounts refunded under the PCA), the date the Government requests payment be made, and the date by which the Non-Federal Sponsor’s Costs shall be deposited in the Escrow Account, which shall be not less than 10 business days from the payment date requested by the Government, unless a shorter time is reasonably required under the circumstances.
2.6. In the event any entity begins construction of a terminal on Shoal Point under a lease with the City or using any permit issued to the City, the City shall make a good faith effort to negotiate with any such entity to pay a portion of the Non-Federal Sponsor’s Costs.  In the event a user of the Texas City Ship Channel who is not a Party to this Agreement agrees to participate in the funding of the Non-Federal Sponsor’s Costs, such funds shall be deposited into the Escrow Account and used to reduce Non-Federal Sponsor’s Costs under this Agreement.  Furthermore, the City shall present the value of the lands, easements, and right-of-ways and for the value of the relocations, or work creditable against the Non-Federal Sponsor’s Costs provided by such party to the Government and shall seek a credit for such to the total Non-Federal Sponsor’s Costs.
SECTION III  - TERMINATION AND CAP ON TOTAL COSTS
3.1. Unless terminated by the Parties as provided herein, this Agreement shall continue and remain in full force and effect until the earlier to occur of (i) the Project is completed and official notice of such completion is provided by the Government to the City, (ii) the PCA is terminated by the Government, or (iii) the PCA is terminated by the City at the written request of Terminal.  The City shall not seek to terminate the PCA unless requested by Terminal.  Notwithstanding, failure by Terminal to fund the portion of the Non-Federal Sponsor’s Costs required by this Agreement, shall be a basis for termination of this Agreement and the PCA by the City.  
3.2. The City shall insert into the PCA, Article II.A.4, a limit on the total cost of initial construction, in the amount of $17,500,000. If at any time, the Government estimates that total costs of initial construction shall exceed $17,500,000 and such estimate is not revised within such limit within a reasonable time, Terminal and the City shall use their best efforts to consult with the Government and establish (i) the total estimated additional costs of the Project, (ii) the reasons for the additional costs, and (iii) the schedule for completion of the Project.  If after such consultation with the Government, the estimated total costs of initial construction still exceed the projected costs set forth in this paragraph, Terminal may terminate this Agreement and request the City terminate the PCA.
SECTION IV  - GENERAL PROVISIONS

4.1. All payments and performances due hereunder are payable and performable in the City of Texas City, Galveston County, Texas.  Venue of any dispute or lawsuit between the Parties shall be in either Texas State Judicial District Court in Galveston County, Texas or the United States District Court for the Southern District of Texas.  This Agreement shall be construed, and the rights and obligations of the parties hereunder shall be determined in accordance with the laws of the State of Texas, excluding any principle of conflict of laws that would require application of the laws of any other jurisdiction.  This Agreement has been negotiated and written jointly between the Parties and shall not be construed against any party; and, any rule of contract construction or interpretation providing for an interpretation or construction against any party shall not apply.
4.2. The article, section and subsection headings used herein are for convenience of reference only and shall not be deemed to limit any provision hereof.
4.3. This Agreement and the Escrow Agreement contain the entire agreement between the Parties regarding the Project.  This Agreement may be amended only in writing, executed by the respective duly authorized officials of the parties hereto.

4.4. A waiver by any Party of any breach or violation of this Agreement shall not operate or be construed as a waiver of any other or subsequent breach or violation of the same.
4.5. The provisions of this Agreement, which either expressly or by their nature, survive the expiration or termination of this Agreement, shall survive the expiration or termination of this Agreement.
4.6. The person executing this Agreement on behalf of each Party warrants and represents that such person is duly authorized and empowered to execute and deliver this Agreement on behalf of such Party.  This Agreement shall not be effective unless and until it has been executed by both Parties, as evidenced below.
4.7. Nothing contained in this Agreement or otherwise shall be construed to make the Parties partners, joint venturers, or agents of any other Party, or to render any Party liable for any obligation or liability of another Party, except as provided herein.  This provision shall govern and control over any other provision contained herein to the contrary or otherwise.
4.8. No Party shall, without the previous written consent of each of the other Parties, assign this Agreement or any rights hereunder.  In the event of any such permitted or consented to assignment, this Agreement shall be binding upon and inure to the benefit of successors and assigns of the Party.  No assignment hereof shall operate to relieve the assignor of its obligations hereunder, unless such obligations have been released by the other Parties (such release shall not be unreasonably withheld).
4.9. Nothing in this Agreement shall create, or be deemed to create, any third party beneficiary rights in any person or entity, including the Government.  This Agreement shall not be enforceable by any person not a signatory to this Agreement.  Furthermore, nothing in this Agreement shall be construed as an assignment by the City to Industry or an assumption by Industry, of the City’s contractual obligations in the PCA.

	Texas CIty TERMINAL Railway Company d/b/a the Port of Texas City

By:
Bill Mathis

Title:
President and Executive Director

Date:
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