LEASE AGREEMENT 

STATE OF TEXAS


§ 






§ 

COUNTY OF GALVESTON

§ 


THIS LEASE AGREEMENT ("Agreement") is made effective _________________, 2009, by and between the City of Texas City ("the City"), and Dickinson Independent School District ("District"), pursuant to Tex. Educ. Code § 45.109 and the Texas Interlocal Cooperation Act (“Act”), Tex Govt. Code § 791.000, et. seq.;


WHEREAS, the City and District endeavor, to the greatest extent possible, to maximize the taxpayers’ resources by sharing certain available resources, such as the use of public facilities;


WHEREAS, the building and operation of the Matthew T. Doyle Natatorium would benefit the students and parents of the District by providing a location that the District can use for participation of the District’s swim team and its home swim meets.  This is not to be construed to include tournaments or invitational swim meets and/or any other water-related sport suitable for the natatorium facilities, including but not limited to, instructional classes, life-saving, etc.;


WHEREAS, the District and the City desire to enter into an agreement specifying the means of the cooperation of the Matthew T. Doyle Natatorium facilities and the terms of the use of the natatorium facilties by the Distict;

NOW, THEREFORE, for and in consideration of the mutual covenants herein expressed the City and the District agree as follows:

ARTICLE I.


1.1
Leased Premises.
The City is the owner of a certain real property and fixtures constructed thereon located at 1900 Fifth Avenue North, Texas City, Texas known as the Lowry Center (the "Center").  The Center is presently the site for swimming and indoor athletic facilities for the City of Texas City.  The City and the Texas City Economic Development Corporation has expanded the Center to include the Matthew T. Doyle Natatorium and indoor athletic facilities for the use and enjoyment by the citizens of Texas City.  The facilities were constructed by the City , are a fixture to the real property, and are the sole property of the City.  Subject to and upon the terms and conditions set forth herein, the City hereby leases the facilities, as defined below, to the District to be utilized by the District for aquatic purposes as determined by the District according to the terms of this Agreement.  For purposes of this Agreement, the term "Facilities" is defined to include the Matthew T. Doyle Natatorium facilities including, but not limited to, the swimming pool, spectator seating, men's and women's restrooms, men's and women's dress/locker rooms, first aid office, and pool equipment/storage rooms, but shall not include the existing Lowry Center facilities and subsequent non-natatorium additions and renovations, and the gymnasium.

ARTICLE II.


2.1
Term.

Subject to and upon the terms and conditions set forth herein including the termination right set out in Section 2.2 below, this Agreement shall extend for a four-year period, to include the school years 2010-11 through the 2013-14 high school swim season.  Upon agreement by both parties, this lease may be extended for an additional five-year term, with costs to be negotiated at time of extension.  During this term the use shall be limited to the swim season for high school competition between the period of September 15th (or thereabouts) until February 15th (or thereabouts).

2.2
Right of Termination.

The Agreement may be terminated by either party upon thirty (30) days written notice to the other party.  In the event that the City terminates this Agreement or the District terminates this Agreement due to the City’s default, the City shall refund to the District a pro-rated share of the consideration paid by the District.  

2.3
Use.

The District and the City acknowledge that the Facilities are public facilities of the City of Texas City and subject to public use, and shall be utilized by the City for recreational purposes (including a year-round swim club).  The District and the City agree that the District shall receive tertiary priority (to be defined as subject to the City and TCISD’s use and activities) for use of the Facilities aquatic purposes as determined by the District, limited to the District’s swim team and its home swim meets.  This is not to be construed to include tournaments or invitational swim meets and/or any other water-related sport suitable for the natatorium facilities, including but not limited to, instructional classes, life-saving, etc.  The City agrees that public access to the facilities shall be restricted during use by the District according to a schedule provided to the City by the District within a reasonable time prior to the anticipated use.  The City agrees to use its best efforts to accommodate the District for use during unscheduled times, or times where the schedule was provided to the City without reasonable time prior to the anticipated use.  Nothing herein shall require displacement of a prior scheduled City/TCISD event or program after the District has provided the City with a schedule on or before the District's anticipated use of the Facilities.  The Facilities, and the use thereof, are expressly excluded from any other interlocal agreement between the City and the District providing for the "shared-use" of City recreational facilities.

2.4
Supervision.

During any general public access to the Facilities, the City agrees to provide, at the sole risk and expense of the City, any and all necessary and appropriate supervision.  During any District use, the District agrees to provide, at the sole risk and expense of the District, any and all necessary and appropriate supervision for District activities.  The above notwithstanding, the City staff may assist the District in conjunction with its use of the Facility, as the City budget and personnel needs will allow.

ARTICLE III.


3.1
Consideration.

The District and the City agree that the District shall pay  $11,000.00 each year for the the 2010-2011 and 2011-2012 swim season and $12,000.00 each year for the 2012-2013 and 2013-2014 swim season, with payment to be made each year on or before the start date of the swim season.

ARTICLE IV.


4.1
Maintenance.

The District and the City agree that the City, at its own expense and risk, shall clean and maintain the Facilities while this Agreement is in effect.  The District and the City agree that the City shall arrange for utility and telephone service and pay all costs related to these services.    The City shall pay all operational costs  including, but not limited to:  water, chemicals, utilities, maintenance items, etc.  

4.2
Repairs.
The District and the City agree that the City will pay for any necessary repairs or aesthetic maintenance, located either inside or outside the Facilities, for as long as this Agreement is in effect.


4.3
Modifications to Leasehold.

The District and the City agree that structural modifications to the Facilities may not be made by the City unless prior written approval is received from the District, which approval shall not be unreasonably withheld.  Upon termination of this Agreement, the District will remove any and all District property; however, the Facilities remain, at all times, the property of the City.

ARTICLE V.


5.1
Insurance.

The City and District acknowledge that each entity maintains appropriate annual insurance coverage, which may include self-insurance, for the use of the facilities.  During the District's use of the Facilities, the District shall be responsible for the acts and omissions of its employees, officials, agents, and students to the same extent it is responsible for their actions during school events on school district property.  The District shall similarly be responsible for any injury and harm to its employees, officials, agents and students to the same extent as during school events on District property.  During the City's use of the Facilities, the City shall be responsible for the acts and omissions of its employees, officials, agents, and citizens to the same extent it is responsible for their actions on City property.  The City shall similarly be responsible for any injury and harm to its employees, officials, agents, and citizens to the same extent as on City property.


5.2
No Waiver of Immunity.

Nothing herein shall be deemed in any manner to constitute a waiver of sovereign, governmental, or any other immunity or affirmative defense that may be asserted by the District or the City.  Nor shall this provision be in any manner construed to create a cause of action for the benefit of any person not a party to this Agreement, or to create any rights for the benefit of any person not a party to this Agreement not otherwise existing at law.  Nothing in this Agreement shall be deemed to enlarge either the District's or the City's liability under the Texas Tort Claims Act, TEX. Civ. Prac. & Rem. CODE ANN., § 101.001 et. seq. (Vernon 1997).


5.3
Damage by Fire or Other Casualty.
In the event that the Facilities are damaged but not substantially damaged, by fire or other peril, including an act of God, the City shall repair the damage without undue delay and this Agreement shall remain in full force and effect.  If the facilities are totally destroyed or substantially damaged by fire or other peril, including an act of God, either the City or the District may elect to terminate this Agreement. Upon termination under this Section, the City shall reimburse the District according to the  terms specified in Section 2.2.  Proper insurance for the Facilities, for an amount not less than fair market value of the Facilities, shall be maintained by the City at all times for the duration of this Agreement.

ARTICLE VI.


6.1
District's Default.
In the event the District shall be in default in the performance of any obligation on its part to be performed under the terms hereof, which default continues for thirty (30) days following notice of demand for correction thereof (provided that such cure period shall be extended if the default cannot reasonably be corrected within such period and the District diligently pursues correcting the default from the date of notice from the City until correction), the City may exercise any and all remedies granted by law, including termination of this Agreement and such other remedies provided by the laws and courts of the State of Texas.  Termination under this Section is subject to the terms specified in Section 2.2.


6.2
City's Default.

In the event the City shall be in default in the performance of any obligation on its part to be performed under the terms hereof, which default continues for thirty (30) days following notice of demand for correction thereof (provided that such cure period shall be extended if the default cannot reasonably be corrected within such period and the City diligently pursues correcting the default from the date of notice from the District until correction), the District may exercise any and all remedies granted by law, including termination of this Agreement and such other remedies provided by the laws and courts of the State of Texas.  Termination under this Section is subject to the terms specified in Section 2.2.

ARTICLE VII.


7.1
Entire Agreement.
This Agreement constitutes the entire agreement between the parties and no oral or written representation between the parties made prior to or after execution of this Agreement shall be given any force and effect unless reduced to writing herein.


7.2
Amendment.

This Agreement may be modified or amended upon the mutual consent of the parties evidenced in writing.


7.3
Severability.

The invalidity of any part of this Agreement will not cause the remaining parts to be invalid.


7.4
Choice of Law.
This Agreement is governed by the laws of the State of Texas, and venue for any legal proceeding relating to this Agreement or the obligations thereunder shall lie in Galveston County, Texas. 


7.5
Notices.
Notices to be provided pursuant to the Agreement shall be given certified mail, return receipt requested to the following individuals:


Matthew T. Doyle, Mayor


Leland Williams, Ed.D., Superintendent

City of Texas City



Dickinson Independent School District

P.O. Drawer 2608



P. O. Drawer Z
Texas City, Texas 77592



Dickinson, Texas 77539

7.6
Authority.
The parties hereto represent that all acts, conditions and things required by law to exist, to have happened and to have been performed precedent to and in connection with the execution and entering into this Agreement do exist, have happened and have been performed in regular and due time, form and manner as required by law, and the parties hereto are now duly authorized to execute and enter into this Agreement.


7.7
Interlocal Provisions.
The parties agree that this Agreement complies with the Act.  City and District agree to pay any payments made pursuant to this Agreement from current revenues.  The parties agree that each party is paying fair compensation for the services rendered and facilities used.  The City and the District are authorized by law to perform the functions or services to be performed under this Agreement.
EXECUTED this the _______ day of __________________, 2009.

DICKINSON INDEPENDENT SCHOOL 

CITY OF TEXAS CITY

DISTRICT

By:  _______________________________

By: _______________________________


Leland Williams, Ed.D., Superintendent


Mayor, City of Texas City

Attest:






Attest:

By:  _______________________________

By: _______________________________
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