
ORDINANCE NO. 11-01
AN ORDINANCE AMENDING THE CODE OF ORDINANCES OF THE CITY OF TEXAS CITY, CHAPTER 78 OFFENSES AND MISCELLANEOUS PROVISIONS, BY ADDING SECTION 78-11, “POSSESSION, USE, AND SALE OF SALVIA PRODUCTS”; PROVIDING FOR THE REPEAL OF ALL ORDINANCES IN CONFLICT THEREWITH; PROVIDING A SEVERABILITY CLAUSE; PROVIDING FOR THE READING OF THIS ORDINANCE ON THREE (3) SEPARATE DAYS; AND PROVIDING THAT THIS ORDINANCE SHALL BECOME EFFECTIVE FROM AND AFTER ITS PASSAGE AND ADOPTION AND PUBLICATION BY CAPTION ONLY IN THE OFFICIAL NEWSPAPER OF THE CITY.

______________________________________________________________________________
WHEREAS, the City has been informed by the Police Department that the American Association of Poison Control Centers and the U. S. Department of Justice have published articles and opinions on the dangers and physiological effects of the use of products containing the Salvia Divinorum plant and/or derivates therefrom; which are believed to pose a significant health concern to the citizens of Texas City;


WHEREAS, based upon information from the Texas City Police Department, certain substances are sold under various names, including, but not limited to:  “Salvia Divinorum,” “Salvinorin A,” “Spice,” “Genie,” “Dascents,” “Zohai,” “Sage,” “K-2,” and “KO Knock-Out 2” and are likely  to cause effects similar to marijuana or hallucinogens and may cause harmful effects by their use and further, the long term effects are not yet known; 

WHEREAS, the City Commission acknowledges that these products are not yet categorized as illegal controlled substances under state or federal law; however, is deeply concerned about the use of products containing the Salvia Divinorum plant and derivatives thereof, and finds it necessary to adopt an ordinance regulating its possession, use and sale; 

WHEREAS, the City of Texas City, Texas, seeks to amend The Code of Ordinances of the City of Texas City, Chapter 78 Offenses and Miscellaneous Provisions by adding Section 78-11, Possession, Use, and Sale of Salvia Products, to prohibit the use, possession, sale, ingestion or smoking of illegal smoking products and ingestion devices hereinafter defined within the city limits of the City of Texas City.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION OF THE CITY OF TEXAS CITY, TEXAS:

SECTION 1:
That The Code of Ordinances of the City of Texas City, Texas, Chapter 78 Offenses and Miscellaneous Provisions, is amended by the addition of Section 78-11, as follows:

“Sec. 78-11.  Possession, Use, and Sale of Salvia Products.
Definitions:  The following words and phrases as used in this section shall have the meanings as set forth in this subsection.

“Person” shall mean an individual, corporation, partnership, wholesaler, retailer or any licensed or unlicensed business.

“Illegal Smoking Product” shall mean any plant or other substance, whether described as tobacco, herbs, incense, spice or any blend thereof, regardless of whether the substance is marketed for the purpose of being smoked.

“Ingestion Device” shall mean equipment, a product or material that is used or intended for use in ingesting, inhaling, or otherwise introducing an illegal smoking product into the human body, including, but not limited to:

(1) a metal, wooden, acrylic, glass, stone, plastic, or ceramic pipe with or without a screen, permanent screen, hashish head, or punctured metal bowl;

(2) a water pipe;

(3) a carburetion tube or device;

(4) a smoking or carburetion mask;

(5) a chamber pipe;

(6) a carburetor pipe

(7) an electric pipe;

(8) an air-driven pipe;

(9) a chillum

(10) a bong; or

(11) an ice pipe or chiller.

(a) It shall be unlawful for any person to use, possess, purchase, barter, give, publicly display, sell or offer for sale any illegal smoking product.
(b) It shall be unlawful for any person to use or possession an ingestion device with the intent to inject, ingest, inhale or otherwise introduce into the human body an illegal smoking product.

(c) The culpable mental state required by Chapter 6.02 of the Texas Penal Code is specifically negated and dispensed with and a violation is a strict liability offense.

(d) Any person, firm or corporation found to be violating any term or provision of this Ordinance, shall be subject to a fine in accordance with Chapter 1, Section 1-7 of the City Code of Ordinances for each offense.  Every day a violation continues shall constitute a separate offense.

(e) It shall be an affirmative defense for a person charged with an offense for possession or use of an illegal smoking product that the use or possession was pursuant to the direction or prescription of a licensed physician or dentist authorized to direct or prescribe such act.

(f) It shall be an affirmative defense that the sale or possession of Salvinorin A was in conjunction with ornamental landscaping and used solely for that purpose.”
SECTION 2: It is hereby declared to be the intention of the City Commission that the sections, paragraphs, sentences, clauses and phrases of this Ordinance are severable. 

SECTION 3: That it is further provided that, in the event any section, clause, sentence, paragraph or part of this Ordinance shall be for any reason adjudged by any court of competent jurisdiction to be invalid, such invalidity shall not affect, invalidate, or impair the remainder of this Ordinance.

SECTION 4: That all ordinances or parts of ordinances in conflict with the provisions of this Ordinance are hereby repealed.


SECTION 5:
That this Ordinance shall be read on three (3) separate days and shall become effective upon its final reading, passage, and adoption.


SECTION 6:
That the City Secretary is hereby directed, in accordance with Article III of the City Charter, to publish this ordinance, by caption only, in one issue of the official paper, and obtain proof of such publication made by the printer or publisher of such paper. An affidavit made by said printer or publisher before some officer authorized by law to administer oaths, and filed with the person performing the duties of city secretary shall be prima facie evidence of such publication and promulgation of such ordinance in courts of the state.  The ordinance so published shall take effect, and be in force, from and after ten days after publication thereof, unless otherwise expressly provided.

PASSED ON FIRST READING this 5th day of January, 2011.

________________________

Matthew T. Doyle, Mayor 
City of Texas City, Texas

ATTEST:





 

_______________________



 

Nicholas J. Finan

City Secretary





 


PASSED ON SECOND READING this 19th day of January, 2011.








_________________________

Matthew T. Doyle, Mayor 


City of Texas City, Texas

ATTEST:





 

_______________________



 

Nicholas J. Finan

City Secretary





 


PASSED AND FINALLY ADOPTED this 2nd day of February, 2011.

________________________

Matthew T. Doyle, Mayor 


City of Texas City, Texas

ATTEST:





APPROVED AS TO FORM:

_____________________



______________________  

Nicholas J. Finan




Ronald F. Plackemeier
City Secretary





City Attorney
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