Return after filing to:

Cari Martin, City Clerk

City of Billings

TRUST INDENTURE


THIS TRUST INDENTURE (this “Trust Indenture”) is made as of September 14, 2009 by BILLINGS AREA CHAMBER OF COMMERCE, of 815 South 27th Street, P.O. Box 31177, Billings, Montana 59107-1177 (“Borrower”), to BRENT BROOKS, City Attorney, 210 North 27th Street, Billings, Montana 59101 (“Trustee”), for the benefit of THE CITY OF BILLINGS, 210 North 27th Street, Billings, Montana 59101 (the “City”).

RECITALS

The Borrower is indebted to the City pursuant to that certain Promissory Note dated August 8, 1988 of even date herewith, in the original principal amount of $410,000.00 (the "Note").  The Borrower owns good and merchantable fee simple title to the following described real property located in Yellowstone County, Montana, including any buildings, improvements or fixtures located thereon (collectively the "Premises"):

Lots 15, 16, 17, 18, 19, 20. 21, 22, 23, and 24, Block 230, of the Original Town (Now City) of Billings, in the City of Billings, according to the official plat on file in the office of the Clerk and Recorder of Yellowstone County, Montana.

Together with all rights in and to lands lying in streets, alleys, and roads adjoining the real property and all buildings, fixtures, and improvements thereon and all water and ditch rights, rights of way, tenements, hereditaments, privileges and appurtenances thereunto belonging, now owned or hereafter acquired, however evidenced, used or enjoyed with said property.

More commonly known as commonly known as 815 South 27th Street, Billings, Montana 59101.

The Premises are free and clear of all liens, mortgages, security interest, claims, charges, defects of title or encumbrances whatsoever, except for the following (the "Permitted Encumbrances"):

(a) all reservations and exceptions in patents from the United States or the State of 
Montana;

(b)
all applicable building, use, zoning, safety, sanitary and environmental restrictions;

(c)
all easements and rights of way of record as of the date of this Trust Indenture; 

and

(d)
all real estate taxes and assessments for 20098 and subsequent years.

AGREEMENT


For the good and valuable consideration, in money or money's worth, the receipt and sufficiency of which is hereby acknowledged, the Borrower hereby agrees as follows:


1.
Transfer, Assignment and Grant of Security Interest.  To secure (a) the prompt payment when due of the principal, interest and other amounts due under the Note, (b) the prompt performance and observance of all of the covenants, obligations, agreements and conditions to be performed or observed by the Borrower under this Trust Indenture and under the Letter Loan Agreement of even date herewith the Note (together with this Trust Indenture and the Note, the "Loan Documents"), (c) any sums advanced for expenses or costs incurred by the City (or any receiver appointed under this Trust Indenture) which are made or incurred pursuant to, or permitted by, the terms of this Trust Indenture or the other Loan Documents, plus interest thereon at the Default Rate stated in the Note from the date of the advances or the incurring of such expenses or costs until reimbursed by the Borrower, and (d) any extensions, renewals or modifications of all such indebtedness described in subparagraphs (a) through (c) above whether or not the Borrower executes any agreement, instrument or documents relative to such extensions, renewals or modifications (collectively the "Secured Obligations"), the Borrower hereby grants, transfers and assigns to the Trustee, in trust, with power of sale, for the benefit of the City, and its successors and assigns, all right, title and interest, whether now owned or hereafter acquired, in and to (1) the Premises, together with all tenements, hereditaments, appurtenances, easements, privileges and rights belonging or any way appertaining thereto, (2) all agreements, instruments or documents relating to the Premises, (3) all leases and subleases of the Premises, or any part thereof, now or hereafter existing or entered into, (4) all rents, issues and profits arising from the Premises and all such leases and subleases, and (5) all after-acquired rights and interests in the foregoing properties, rights and interests (collectively the "Mortgaged Property").  The Borrower shall pay when due and promptly perform and observe all of the Secured Obligations.

2. 
Representations and Warranties. In addition to the representations and warranties contained in the Letter Loan Agreement, which are hereby incorporated into this Trust Indenture by reference, the Borrower makes the following representations and warranties which shall be continuing representations and warranties so long as any Secured Obligations shall remain unpaid or outstanding:


(a)
Ownership, Liens, Compliance with Laws.  Borrower owns the Mortgaged Property, the Mortgaged Property does not exceed forty (40) acres, and the Mortgaged Property is free and clear of all liens and encumbrances except the Permitted Encumbrances.


(b)
Authority.  Borrower has taken all necessary action to authorize the execution and delivery of this Trust Indenture and the other Loan Documents.


3.
Borrower’s Affirmative Covenants.  From and after execution of this Trust Indenture and until all of the Secured Obligations have been fully performed, observed, paid and satisfied, the Borrower shall, at the Borrower’s expense:

(a)
keep and maintain the Mortgaged Property in good condition and repair and not 
commit or permit any waste thereon;

(b) cause the Mortgaged Property to be occupied and operated in a good and 
workmanlike manner, in accordance with generally accepted practices and not in violation of any applicable federal, state or local laws, statutes, rules or regulations;

(c) cause to be paid, promptly and as and when due and payable, all expenses 
Incurred in or arising from the operation, maintenance, occupation, inspection, protection, repairs, replacement, or change of or to the Mortgaged Property;

(d)
cause to be paid, promptly and as and when due and payable, all taxes, 
assessments and governmental charges legally imposed upon the Mortgaged Property, before delinquency;
(e)
cause the Mortgaged Property to be kept free and clear of all liens, charges and 
encumbrances of every character, kind and nature whatsoever, other than the Permitted Encumbrances and taxes constituting liens but not yet due and payable;
(f)
carry with reputable insurance companies in amounts satisfactory to the City (i) 

comprehensive casualty insurance on the Mortgaged Property against loss or 

damage by fire, lightning, hail, tornado, explosion or other similar 

risks and casualties, and (ii) comprehensive general liability insurance regarding 

the Premises, the policies for which shall be acceptable to the City, shall name the 

City as an insured interest regarding the casualty insurance and an additional 

insured regarding the liability insurance, shall contain an agreement by the insurer 

that the same shall not be canceled, terminated or amended, whether by lapse of 

time or otherwise, without at least thirty (30) days prior notice in writing to the 

City, and shall be delivered to the City;

(g)       not sell, convey, mortgage otherwise dispose of or encumber the Mortgaged 
Property or any portion thereof; and
(h)       at reasonable times with reasonable advance notice to Borrower, permit the City 
or its agents to enter upon the Mortgaged Property, and all parts thereof, for the purpose of investigating and inspecting the condition and operation of the Premises.

(i)       Borrower shall maintain proper books of record and account for all transactions 
relating to the operation of the premises, and shall permit the Beneficiary to examine such books and records at any reasonable time; and shall furnish to Beneficiary within ten (10) days of demand therefor, and in any event within sixty (60) days following the expiration of each of Borrower’s fiscal years, a certified statement showing the current rent roll, the tenant roster, the gross rental income, other income and the source thereof, the amount of any real estate taxes, insurance premiums paid, operating expenses in reasonable detail, and the depreciation deduction taken for federal income tax purposes. Borrower shall also furnish to Beneficiary as soon as available, and in any event within one hundred and twenty (120) days after the end of each fiscal year its annual financial statements including a balance sheet and profit and loss statement, both in reasonable detail and reviewed by an independent certified public accountant.  All books and records shall be maintained in accordance with generally accepted accounting principles.  Upon failure of Borrower to furnish any such statements, Beneficiary may cause an audit to be made of the respective books and records at Borrower’s sole cost and expense, and Beneficiary may also treat such failure as a default hereunder, entitling it to exercise the remedies hereinafter provided.


4.
Sale, Transfer or Encumbrance.  If Borrower sells, conveys, transfers, encumbers or otherwise disposes of all or any part of its interest in the Premises without the prior written consent of the City, the City shall have the option to declare the Secured Obligations immediately due and payable without notice.


5.
Condemnation.  Promptly upon the commencement of any proceeding for the condemnation of the Premises or any part or interest therein, or any sale in lieu of such proceeding, Borrower shall notify the City thereof.   All condemnation awards and sale proceeds shall be paid to the City and the City shall have the right to compromise, collect and receipt therefor.  Borrower shall execute and deliver such further assignments and authorizations as the City may request.   All such awards and proceeds shall be applied by the City at its sole option, after deduction of all its reasonable expenses, including attorneys’ fees, to the Secured Obligations, in such order as the City may determine, whether or not then due and payable or to restoration. Any surplus shall be paid over to Borrower. 


6.
Remedies Upon Default.  If an Event of Default under the Loan Agreement or any other Loan Document, including without limitation the failure to pay any amount due under the terms of the Note or to observe any term or covenant of this Trust Indenture, shall have occurred and shall be continuing, the City shall be entitled to exercise all rights and remedies of a secured party under all applicable law and all rights and remedies available to it under the Secured Obligations or this Trust Indenture, including, without limitation, the following rights and remedies:

(a)
to foreclose this Trust Indenture by advertisement and sale in the manner 

provided in the Small Tract Financing Act of Montana;

(b)
to foreclose this Trust Indenture by judicial procedure as provided by Montana 

law for the foreclosure of mortgages on real property;

(c)
to petition for appointment of a receiver as provided as provided by law; and

(d)
to exercise and enforce any and all other rights, powers or remedies now or 

hereafter at any time existing at law or in equity, or by statute, agreement or 

otherwise.


7.
City's Right to Perform.  If the Borrower shall fail to perform any act required to be performed by them under this Trust Indenture, the City, without notice to or demand upon the Borrower, and without waiving or releasing any obligation or breach or default, may (but shall not be under any obligation to) at any time thereafter perform such act for the account and at the expenses of the Borrower, as in the opinion of the City, may be reasonably necessary or appropriate.  All such sums so paid by the City and all costs and expenses (including, without limitation, attorneys' fees and court costs so incurred), together with interest thereon at the Default Rate provided in the Note from the date so paid or incurred until reimbursed by the Borrower, shall be secured by this Trust Indenture and shall be paid by the Borrower to the City on demand.


8.
Cumulative Remedies and Waivers.  Each right, power and remedy of the City provided for in this Trust Indenture or now or hereafter at any time existing at law or in equity or by statute or otherwise shall be cumulative and concurrent and shall be in addition to every other right, power and remedy provided for in this Trust Indenture or now or hereafter at any time existing at law or in equity or by statute or otherwise, and the exercise by the City of any one or more such rights, powers or remedies, or the partial release thereof, shall not preclude the simultaneous or later exercise by the City of any or all of such other rights, powers or remedies.  No failure or delay by the City to insist upon the strict performance of any term or condition, covenant or agreement of this Trust Indenture or to exercise any right, power or remedy under this Trust Indenture or consequent upon a breach hereof, shall constitute a waiver of any such term, condition, covenant, agreement, right, power or remedy or of any such breach, or preclude the City from exercising any such right, power or remedy at any later time or times.


9.
Termination and Release.  This Trust Indenture and rights and interests of the City hereunder shall terminate when all the Secured Obligations have been fully performed, observed, paid and satisfied.  Upon termination as herein provided, the City shall release its rights and interest hereunder, all without recourse upon, or warranty by, the City and at the cost and expense of the Borrower.


10.
Trustee.  Trustee accepts this Trust Indenture when this Trust Indenture, duly executed and acknowledged, is made a public record as provided by law.  Trustee is not obligated to notify any party hereto of a pending sale under any other Trust Indenture or of any action or proceeding in which Borrower, City or Trustee shall be a party, unless brought by Trustee.  The City may, at its option and without notice to Borrower, appoint a substitute Trustee by giving written notice of such appointment to the Trustee and filing of record, if required by law, notice thereof.


11.
Miscellaneous.  This Trust Indenture shall be governed by the laws of the State of Montana and shall be binding upon, inure to the benefit of and be enforceable by the Borrower and the City and its respective successors and assigns.


IN WITNESS WHEREOF, the parties have caused this Trust Indenture to be duly executed on the day and year first above written.

BILLINGS AREA CHAMBER OF COMMERCE

By____________________________


      JOHN BREWER, CAE 

      Its President & CEO

STATE OF MONTANA
         )





        :  ss.

COUNTY OF YELLOWSTONE)


On this _____ day of 


, 2009, before me, a Notary Public for the State of Montana, personally appeared JOHN BREWER, known to me as the President & CEO of BILLINGS AREA CHAMBER OF COMMERCE, and whose name is subscribed to the within instrument and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal the day and year first above written.






       ___________________________ (Signature)


(NOTARIAL SEAL)

          ________________________ (Printed Name)






          Notary Public for the State of Montana






          Residing in Billings, Montana






          My Commission Expires:
REQUEST FOR FULL RECONVEYANCE


The undersigned is the holder of the Note or Notes secured by this Trust Indenture.  Said Note or Notes, together with all other indebtedness secured by the Trust Indenture has been paid in full.  You are hereby directed to cancel said Note or Notes and this Trust Indenture, which are delivered hereby, and to reconvey, without warranty, all the estate now held by you under this Trust Indenture to the person or persons legally entitled thereto.

Mail Reconveyance to:

