MUTUAL GRANT OF EASEMENTS AND AGREEMENT
The parties to this agreement are Aldonna Blain and the Estate of Gerhart Blain (“Blain”), as easement grantors and easement grantees, as provided below, and City of Billings (“Billings”), Montana, a municipal corporation, as easement grantor and easement grantee, as provided below.

RECITALS
For purposes of clarity and to avoid ambiguity as to the intent of the parties to this Agreement, the parties recite the factual circumstances giving rise to this instrument:


Blain granted fee to the lands described below as Parcel A to Billings  to allow it to construct a needed storm water detention pond, and Billings granted an easement over and across Parcel A, to serve Blain’s  properties described below as Parcel B.


With the consent and cooperation of Blain, Billings has enjoyed access over and across Parcel B to service its monitoring well located near Parcel B. While the monitoring well is located upon property belonging to Billings, it is of such steep terrain that reasonable access can only be obtained by traveling across Blain’s property. Blain has historically permitted this access by Billings for this purpose and agrees to formalize that consent in this Mutual Grant of Easements.

As the storm water detention pond was constructed by Billings, Blain resumed access to Blain property on a roadbed which was essentially on the same alignment as the roadbed which Blain had utilized prior to granting Parcel A to the City. Billings has historically permitted this access by Blain for this purpose and agrees to formalize that consent in the Mutual Grant of Easements.

It is the best of the parties’ understanding that this roadbed, referred to herein as ‘the Present Traveled Way‘, came into existence either as a service road for the Conoco pipeline that traverses the Blain property, or may have come into existence, at least in part, as County Road 132. However, the parties agree that the Present Traveled Way on Blain property is, and has been for a period of time greater than forty (40) years, used by Blain as an aircraft runway.  The parties doubt that County Road 132 was ever located co-existent with the runway and Billings makes no claim and by way of this instrument waives and abandons any claim that the Present Traveled Way is or ever was a part of County Road 132.


Photographic evidence shows that in the mid-1960s the Yellowstone River encroached southward into the area that is described herein as Parcel A and eliminated all traveled ways across Parcel A and the Blain property. Thereafter, Stratton Road was constructed and Stratton Road provided all public access to the west of Parcel A with only Blain traversing Parcel A to have access to and from the Blain property for Blain family and aviation business purposes.


Further, County Road 132, as it is laid out on historical maps and aerial photographs, appears to run across extremely steep terrain and traverses the active landfill operations of Billings and therefore cannot provide reasonable access to Billings, as the road would be nearly impossible to construct as laid out and would interfere with landfill operations.  From this practical standpoint, it is inferred that County Road 132, if and when constructed, was positioned north of the landfill owned by Billings, but the exact location of County Road 132 is not known at this time.

Blain is willing to continue to provide access across parcel B in order that Billings may conduct maintenance activities in a reasonable manner of its storm water detention pond located adjacent to parcel B, which pond has been constructed in recent years and is anticipated to require maintenance by dredging and the like over time.


A petition has been filed before the Yellowstone County Commissioners requesting the County to abandon any roadway arising from the declaration of County Road 132 as that roadway would or did traverse the City’s lands and other lands.


Both parties desire to formalize their friendly and cooperative historical agreements and to make those agreements permanent in nature.

NOW, THEREFORE, IT IS AGREED:


That Blain does grant to Billings an easement over and across Parcel B as below defined.
Easement on Parcel B as Servient Tenement:


The easement granted to Billings by Blain is a personal easement in gross to Billings, as grantee, its employees, independent contractors, and the like, in order to allow the City to maintain the existing monitoring well and storm detention pond on its land, to terminate at such time as the City is no longer required to maintain both of these facilities.

The easement granted to Billings by Blain shall consist of a roadway easement for ingress and egress located within the 300 foot strip which lies northerly of the south boundary of Parcel B, which is the boundary between the City landfill and Blain property, and is illustrated by Exhibit #1.


The road shall be constructed with a center line as determined by Blain with a road top sufficient to provide access by standard motor vehicle to Billings’ monitoring well and storm detention pond. Blain shall construct the road. Construction shall occur with cooperation between Blain and Billings, consonant with the historical practices between the parties. Upon construction of the roadway, Billings shall cease traveling upon the present route which utilizes several thousand feet of the aircraft runway located on the Blain property.


The scope of the easement shall be for motor vehicle and heavy equipment travel to access the monitoring well and storm water detention pond presently located on Billings’ property near the Blain-Billings boundary, so that Billings may operate and maintain these facilities as they from time to time require.


Billings shall have the right to maintain the road as it elects, as necessary from time to time, to allow Billings to move heavy equipment to the storm water detention pond to maintain, reconstruct, dredge, or otherwise service the storm water detention pond so as to maintain it in compliance with the requirements imposed upon Billings.

Blain shall retain the right to reasonably relocate the road if required to do so by natural events such as hillside slippage or river flooding and to accommodate the future development, if any, of the Blain property. Such relocation shall occur in a reasonable manner so as to continue to provide reasonable access for Billings under this easement.


Blain, their successors or assigns, shall be entitled to use the roadway for all purposes, but such use of the roadway by Blain shall not impose an unreasonable interference with Billings’ use of the road. Nor shall Billings’ use of the road impose an unreasonable interference with Blain’s use of the road.


In addition, Billings shall have the right to use the roadway and to traverse Parcel B off the roadway in a reasonable manner in order to maintain the fence along the northern boundary of Billings’ property and the southern boundary of Parcel B. When conducting operations off the roadway, Billings shall act in a reasonable manner so as to minimize the damage to the surface of the land and shall restore any damage to the surface caused by the fencing activity so as to prevent the establishment of noxious weeds on Parcel B. In conducting fencing, Billings shall not traverse landscaped areas which serve the residents presently on Parcel B or any residences constructed in the future on Parcel B.
Easement on Parcel A as Servient Tenement:


Billings granted an access easement to Blain on or about July 8, 1996, over and across Parcel A, which was filed under Document No. 1840273. The parties have reviewed this easement and determined the writing does not adequately express the intent of the parties. Accordingly, Billings grants to Blain an amendment to this easement as set forth below:
The easement shall be construed to serve the lands owned by Blain at the time of the grant (described as Parcel B below) and those lands described as Parcel C and the Meadowlark Mobile Home Court formerly known as Blain Mobile Home Court, according to the existing roadways presently in use. The easement shall include the right to construct utilities, over and across Parcel A to serve Parcel B and C , provided that such construction is conducted in a manner so as to not impair the functionality of the storm water detention pond constructed on Parcel A by Billings.  Utilities shall be deemed to include gas, sewer, electric, telephone, fiber optic, and such other services as are or come into common use to serve improved properties.

In the event that it is advisable, in light of Billings’ need to maintain the integrity of the storm water detention pond, the placing of utilities upon Parcel A shall be located outside the 25 foot wide corridor described in the 1996 easement, the parties shall select a location for the utilities upon Parcel A.

Lands Burdened by and Served by the Easements Granted Herein:
Parcel A:

Lot 1, of Jellison Road Detention Pond Subdivision, located in Section 30, Township 1 South, Range 26 East, Yellowstone County, Montana, according to the official plat on file in the office of the Clerk and Recorder of said County, under Document #1840272. 
Parcel B:
The lands held by Aldonna Blain and Gerhart Blain or Blain Mobile Home Court, Inc. at the time of the 1996 easement granted by Billings, more particularly described as these lands within Township 1 South, Range 26 East, P.M.M., Yellowstone County, Montana:

Section 19: South 1/2 SE1/4, lots 8 9 10, and 11;
Section 20: lot 8, S1/2SW1/4; 
Section 29:  Tracts 2 and 3, Certificate of Survey 796

Sections 20 and 29: Tracts 1 through 6, Certificate of Survey 926; and Certificate of Survey 990; 

Section 30: NE1/4 and Lots 2 and 4; EXCEPTING therefrom, Certificate of Survey 1098 Amended; and Jellison Road Detention Pond Subdivision, and a portion of Lot 5, more particularly described as follows: Beginning at a point on the westerly boundary of said Lot 5, which point is 372.7 feet northerly from the southwest corner of said Lot 5; Thence North 57º 24’ East a distance of 1,290 feet; Thence North 50º14’ East a distance of 307.3 feet to the easterly boundary of said Lot 5; Thence Northerly along the said easterly boundary a distance of 45.7 feet to the northeast corner of said Lot 5; Thence Westerly along the northerly boundary of Lot 5, a distance of 1,320 feet to the northwest corner of said Lot 5; Thence Southerly along the westerly boundary of said Lot 5 a distance of 947.3 feet to the point of beginning.
Parcel C:

Township 1 South, Range 25 East:

Section 25: Lot 6, East half of Lot 5, E1/2SW1/4SE1/4, SE1/4SE1/4;
Section 36:That part of the East half NW1/4NE1/4 and fractional W1/2NW1/4NE1/4 lying south of the center line of the county road.;
Township 1 South, Range 26 East; Section 30:  Lots 3, 7, 8, 9 and Lot 6.

The easements herein shall run with the land benefited as above described and be binding upon the heirs, successors, and assignees of the grantors and the grantees, except, the easement burdening Parcel B shall be personal to Billings and shall exist so long as requires the easement to serve the purposes above described and shall not be construed as a general easement to the public for any purpose.
Dated: __________________ 




THIS EASEMENT is hereby accepted pursuant to City Council approval on 

_________________________, 2009.

CITY OF BILLINGS, a Montana Municipal Corporation








By: ___________________________








            RON TUSSING, MAYOR

ATTEST:

____________________________

    CARI MARTIN, City Clerk


IN WITNESS WHEREOF, the Parties hereto have executed this Agreement the day and year first above written.

CITY: 





CITY OF BILLINGS, a Montana







Municipal Corporation







By: _____________________________________







RON TUSSING, Mayor

ATTEST:

By:







CARI MARTIN, City Clerk

STATE OF MONTANA)




: ss.

County of Yellowstone
 )


On this ______ day of _____________, 2008 before me, a Notary Public for the State of Montana, personally appeared RON TUSSING and CARI MARTIN, known to me to be the Mayor and City Clerk, respectively, of the City of Billings, Montana, and acknowledged to me that they executed the foregoing instrument.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal the day and year first above written.






          ___________________________ (Signature)


(NOTARIAL SEAL)

          ________________________ (Printed Name)






          Notary Public for the State of Montana






          Residing in Billings, Montana






          My Commission Expires: ____________
Dated: _____________________ 

_____________________________________







Aldonna Blain, individually and as







Personal Representative of the Estate of







Gerhart Blain

STATE OF MONTANA
)





: ss

County of Yellowstone
)


On this _____ day of ___________, 2009, before me a Notary Public for the State of Montana, personally appeared ALDONNA BLAIN, individually and as Personal Representative of the Estate of Gerhart Blain, known to me to be the person whose name is subscribed to the within instrument and acknowledged to me that she executed the same.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial seal the day and year first above written.








________________________ (Signature)







_____________________ (Printed Name)
(NOTARIAL SEAL)




Notary Public for the State of Montana








Residing at Billings, Montana








My Commission Expires: ____________ 
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