
RIGHT-OF-WAY EASEMENT AGREEMENT

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged on this ________ day of _________________, ______, the undersigned, Conoco Phillips Company, with an address of 2626 Lillian Avenue, Billings, MT  59101, hereinafter called “Grantor”, hereby grants and conveys unto THE CITY OF BILLINGS, a municipal corporation and political subdivision of the State of Montana, City Hall, 210 North 27th Street, Billings, Montana, 59101, hereinafter called “Grantee”, a non-exclusive right-of-way easement for the purposes set forth across, under and through the following described tracts of real property in Yellowstone County Montana:

DESCRIPTION OF EASEMENT:


Ten feet on both side of where the Water lines and Sanitary Sewer lines are currently in place within the tract being more particularly described as follows, to-wit:


A tract of land located in the NE 1/4 of Section 3, T. 1 S., R. 26 E., P.M.M., Yellowstone County, Montana, being portions of the right-of-way of South 23rd Street and 4th Avenue South more particularly described as follows, to-wit:

     Beginning at a point which is the northeasterly corner of Lot 12, Block 173 of the Original Town (now City) of Billings, Montana; thence, from said point of beginning, crossing the right-of-way of South 23rd Street, N 55°23'30" E a distance of 80.00 feet; thence, along the easterly right-of-way line of South 23rd Street, S 34°36'30" E a distance of 372.65 feet; thence, along the east line of Section 3, T. 1 S., R. 26 E., P.M.M., S 00°03'00" E a distance of 8.92 feet; thence, along the southerly right-of-way line of 4th Avenue South, 

S 55°23'30" W a distance of 374.94 feet; thence, along the easterly right-of-way line of South 24th Street, N 34°36'30" W a distance of 80.00 feet; thence along the northerly right-of-way line of 4th Avenue South, N 55°23'30" E a distance of 300.00 feet; thence along the westerly right-of-way line of South 23rd Street, N 34°36'30" W a distance of 300.00 feet to the point of beginning; said described tract having an area of 54,380 square feet or 1.2484 acres.

Maintenance and Ownership of Water AND Sanitary Sewer Mains

The Grantee will maintain ownership and maintenance responsibilities of the water lines and sanitary sewer lines within 4th Avenue South and South 23rd Street.  


This right-of-way easement to Grantee is for the sole purpose of constructing, reconstructing, maintaining, operating, servicing, repairing and replacing sanitary sewers and/or water lines over, across, under and through the said real property, together with the right of free ingress and egress at all times for the purpose of constructing, reconstructing, maintaining, operating, servicing, repairing and replacing said sanitary sewers and/or water lines and appurtenances, and adding additional sanitary sewer and/or water lines.

This grant is subject to all grants, easements, leases, mineral leases or rights, reservations, rights and rights-of-way heretofore reserved or granted and/or now existing on the above described property and is further made without warranty of title, express or implied.
Grantor shall continue to have the right to use and enjoy the above described property, except as to the rights herein granted, subject to the following:

a) Grantor agrees not to plant, nor cause to be planted within the right-of-way easement any trees, bushes, shrubs, hedges nor any other plantings of a similar nature, except with permission from the City of Billings Public Works Department, which permission shall not be unreasonably withheld, delayed or conditioned. 

b) Grantor agrees that authorized representatives of the City of Billings can travel within the right-of-way easement with their equipment in the performance of their duties at all reasonable times, regardless of outside weather conditions; provided, however, Grantee shall be liable for any damage caused to Grantor’s property and roads as a result of such travel. 

c) Grantor shall obtain permission of the City of Billings which permission shall not be unreasonably withheld, delayed or conditioned, prior to placing or removing any fill dirt within the right-of-way easement.  In the event such permission is granted and as a result of such placement or removal it is necessary to modify the existing public utilities, then Grantor agrees to perform any work necessary to modify the existing public utilities, which work may be required prior to placing or removing any fill dirt within the right-of-way easement.  All such work shall be done at Grantor’s expense and without expense to the City of Billings.

d) Grantor shall obtain permission of the City of Billings, which permission shall not be unreasonably withheld, delayed or conditioned, prior to constructing, or causing to be constructed, within the right-of-way easement, any type of building or structure, such as, but not limited to, houses, garages, shacks, kennels, fences, and other fixed objects of any kind, shape or form.  In the event such permission is granted and as a result of such building or structure it is necessary to modify the existing public utilities, then Grantor agrees to perform any work necessary to relocate the existing public utilities out of the right-of-way easement as approved by the City of Billings Public Works Department.  All such work shall be done at Grantor’s expense and without expense to the City of Billings.  Before relocation of public utilities, if it is determined that the existing public utilities need to be upsized due to reasons other than to serve Grantor’s property, the cost to upsize the utility will be borne by the City of Billings.

Grantee agrees that any time Grantee and its representatives are on Grantor’s property, including the right-of-way easement, Grantee and its representatives shall comply with all of Grantor’s safety rules and regulations, and that Grantee shall be liable for any damages to Grantor’s property caused by the exercise of Grantee’s rights under this Easement.  After completion of any construction, replacement, repair or service work to the public utilities by the City of Billings, Grantee shall be responsible for restoring the surface as near as practicable to the condition that existed prior to such activity.

Each party hereto shall reimburse the other party for any and all damage claims paid by the other party for damages of any type or nature to any and all persons and entities in the event such damage results from or was caused to happen by such party’s failure to comply with any portion of the rights, restrictions, obligations or responsibilities contained in this Easement.

The Grantor and Grantee agree to mutually indemnify, defend and hold each other and their respective officers, employees, agents and contractors, harmless from and against all liabilities, claims, demands, losses, actions, judgments, costs, expenses, attorneys fees or damages of whatever kind or nature, arising out of, resulting from or related to the negligent, intentional or reckless acts or omissions of the Grantor’s or Grantee’s performance of their respective duties and obligations under this easement agreement.

No waiver of the provisions hereof shall be effective unless in writing and signed by the party to be charged with such waiver.  No waiver shall be deemed a continuing waiver or waiver in respect of any subsequent breach or default, either of a similar or dissimilar nature, unless expressly so stated in writing.

Any notice, request, instruction or other document to be given hereunder by either party to the other shall be in writing, and delivered personally, by telecopy, by messenger or by certified mail, postage prepaid, return receipt requested as follows:

If to Grantor, addressed to:
Conoco Phillips Company 





2626 Lillian Avenue
Billings, MT  59101
If to Grantee, addressed to:

City Of Billings





City Hall





210 North 27th Street






Billings, MT 59101
Either party may change its representative or the address to which notice shall be directed by appropriate written notice to the other party in the manner described above.

The covenants, agreements and all statements in this Easement apply to and shall be binding on the heirs, personal representatives, successors and assigns of the respective parties and shall run with the land.  This Easement contains all of the agreements and stipulations between Grantor and Grantee with respect to the granting of the easement right-of-way, and is intended solely for the benefit of the parties hereto and shall not create any rights, including without limitation any third party beneficiary rights, in any third party. 
Conoco Phillips Company
BY: ________________________________

ITS: ________________________________

STATE OF ____________)




   : ss.

County of _____________ )


On this ______ day of ___________, 2011 before me a Notary Public for the State of ____________, personally appeared ____________________________, and acknowledged to me that they executed the foregoing instrument of behalf of and as the act of Conoco Phillips Company.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal the day and year first above written.







____________________________ (Signature)


(NOTARIAL SEAL)


_________________________ (Printed Name)




   

         Notary Public for the State of ___________






         Residing in ___________, ______________






         My Commission Expires: ______________

CITY OF BILLINGS

MONTANA




By:  ________________________________




                   
Mayor




Attest:  _____________________________

                                                     



  
City Clerk
STATE OF MONTANA
)





: ss

County of Yellowstone
)


On this ____ day of ______________, 2011, before me, a Notary Public in and for the State of Montana, personally appeared ____________________________ and ____________________________, known to me to be the Mayor and City Clerk, respectively, of the City of Billings, Montana, whose names are subscribed to the foregoing instrument in such capacity and acknowledged to me that they executed the same on behalf of the City of Billings, Montana.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal the day and year first above written.







____________________________ (Signature)


(NOTARIAL SEAL)


_________________________ (Printed Name)




   

         Notary Public for the State of ___________






         Residing in ___________, ______________






         My Commission Expires: ______________
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