REAL ESTATE PURCHASE AGREEMENT
THIS REAL ESTATE PURCHASE AGREEMENT ((Agreement() is effective as of the ___ day of _______________, 2011 ((Effective Date() by and between ALLEY CAT INVESTMENTS, LLC, of 2708 First Avenue North, P.O. Box 2094, Billings, MT 59101 (“ALLEY CAT”) and the CITY OF BILLINGS, of 210 North 27th Street, Billings, MT 59103  (“CITY OF BILLINGS”).  
A. ALLEY CAT is currently an owner of fifty percent (50%) of a portion of the property described below (the “Property”), and also holds two options (together the “Option”) to acquire the remaining portion of the Property.   

B. ALLEY CAT intends to exercise the Option on or prior to March 30, 2011 and acquire the Property.  The closing of the conveyance of the Property to ALLEY CAT upon exercise of the Options is herein referred to as the “Option Closing”.  
C. Upon the Option Closing, ALLEY CAT intends to sell, and CITY OF BILLINGS intends to purchase, the Property in accordance with the following terms.  

D. Thereafter, CITY OF BILLINGS intends to demolish the existing building and improvements and construct a parking facility and related retail space, as set forth within the plans and drawings attached as Exhibit A hereto (the “Project”). 
The parties, intending to be legally bound, agree as follows:  

1. Property.   At Closing, and upon and subject to the terms and condition of this Agreement, ALLEY CAT shall sell and convey to CITY OF BILLINGS, and CITY OF BILLINGS shall purchase and acquire from ALLEY CAT, the following Property: 

All of ALLEY CAT’s right, title, and interest in and to the real property (and all improvements, tenements, hereditaments, and appurtenances thereto), legally described as Lots 1-7, Block 109, Original Townsite of Billings, Montana, located in Yellowstone County, Montana (the “Property”).  

2. Purchase Price; Payment.   CITY OF BILLINGS shall pay to ALLEY CAT the sum of ________________________ DOLLARS ($_________________________) (the (Purchase Price().  The Purchase Price shall be payable by CITY OF BILLINGS to ALLEY CAT as follows: 
a. Earnest Money.   Upon the execution of this Agreement by CITY OF BILLINGS and ALLEY CAT, CITY OF BILLINGS shall deliver an amount equal to FIFTEEN THOUSAND DOLLARS ($15,000.00), as (Earnest Money( to ALLEY CAT.  The Earnest Money shall be applied to the Purchase Price at Closing.   Prior to May 2, 2011, the Earnest Money is refundable as set forth herein.  
b. Cash at Closing.  At Closing, CITY OF BILLINGS shall deliver to the Closing Agent (defined below) the balance of the Purchase Price ($______________) in cash or other readily available funds.
3. Evidence of Title.  Upon Closing, ALLEY CAT agrees to execute and deliver to CITY OF BILLINGS a standard Warranty Deed conveying fee simple absolute title for the Property, subject only to the following exceptions: 

a. All reservations and exceptions in patents from the United States or the State of Montana; 

b. All existing easements and rights-of-way apparent and of record; 

c. All building, use and zoning restrictions and ordinances, and sanitary and environmental restrictions; 

d. Taxes and assessments for the current year and thereafter; 

e. All mineral rights and prior conveyances or transfers of any interest in minerals, including but not limited to oil, gas, and other hydrocarbons; and

f. All existing leases and tenancies.  

4. Title Insurance.  Upon Closing, ALLEY CAT agrees to provide to CITY OF BILLINGS a commitment for title insurance covering the Property in an amount at least equal to the Purchase Price.  The commitment shall show that ALLEY CAT is vested with merchantable title subject only to those exceptions allowable in the paragraph above entitled “Evidence of Title”.  

5. Leases.  At Closing, CITY OF BILLINGS shall take the property subject to the current tenant leases, and shall assume all tenancies upon the Property.   ALLEY CAT agrees to provide CITY OF BILLINGS a list of the tenancies prior to Closing. 
6. Conditions to Closing.  Each party’s obligation to perform this Agreement is contingent upon each and every obligation of the other party being fully performed in accordance with this Agreement.  In addition, ALLEY CAT(s obligation to perform Closing is contingent upon the parties entering into a separate agreement(s) to adequately address, in ALLEY CAT’s discretion, the following conditions: 
a. CITY OF BILLINGS shall grant ALLEY CAT a continuing right of first refusal to reacquire any portion of the Property (e.g., the existing building and/or the adjacent parking lot)  in the event that CITY OF BILLINGS desires to sell, as well as a fair market option to reacquire any portion of the Property  at ALLEY CAT’s election in the event that construction of the Project has not commenced within two years of the Closing Date;

b. From and after the Closing Date and until such time that the Project demolition is commenced, CITY OF BILLINGS shall grant ALLEY CAT the right to use the existing parking lot located on Lots 5-7 of the Property, at no expense or cost to ALLEY CAT, upon terms and conditions (including reasonable insurance and indemnification provision) set forth in a written agreement between ALLEY CAT and CITY OF BILLINGS; 
c. CITY OF BILLINGS shall grant ALLEY CAT design input of the parking project or otherwise covenant to ensure architectural significance of the quality shown in the attached Exhibit A;  and
d. In the event the Project (or any similar facility) is completed or to be completed, then (i)  ALLEY CAT would be granted a fair market option and right of first refusal to purchase (or lease) the first floor retail space of the new facility located on the corner of 1st Avenue North and Montana Avenue as indicated by the “Proposed Retail Option” on the attached Exhibit A; and (ii) CITY OF BILLINGS shall condominiumize and grant ALLEY CAT title to (or provide a permanent and assignable easement for) the first floor, ground-level parking area to be constructed (which shall consist of a minimum  twenty-five (25) parking spaces as indicated by the “Proposed Parking Area” on the attached Exhibit A)  for a purchase price equal to a fair market value of $___________ per space, as replacement parking for ALLEY CAT’s (or its assignee’s) business and customers. 
7. Additional Contingency; Option.  The parties acknowledge that ALLEY CAT currently has two options to acquire the parcels which constitute the Property (together the “Option”).  ALLEY CAT has or intends to exercise the Option in order to acquire the Property and then immediately convey the same to CITY OF BILLINGS at the Closing and upon the terms of this Agreement.  ALLEY CAT’s obligation to proceed with the Closing of this Agreement is contingent upon its acquisition of the Property in accordance with the terms of the Option.  However, in order to facilitate the intended conveyances, and allow the parties to avoid duplication of closing costs and related fees, the parties agree that ALLEY CAT may elect to assign the Option to CITY OF BILLINGS at and as a condition to Closing, in which case CITY OF BILLINGS shall acquire the Property directly from its current owners including the ALLEY CAT (collectively with ALLEY CAT the “Current Owners”), so long as the following conditions are met to the parties’ satisfaction:  
a. The Current Owners of the Property shall consent to the assignment and exercise of the Option for the benefit of CITY OF BILLINGS by executing a counterpart of this Agreement, in which case CITY OF BILLINGS shall inure to all of the rights and privileges of ALLEY CAT under the Option, including the right to have all tenancies terminated or otherwise converted to a monthly-basis; 

b. At Closing, (i) ALLEY CAT shall assign and convey the Option to CITY OF BILLINGS by assignment and quitclaim deed, and (ii) the Current Owners convey the Property to CITY OF BILLINGS by the Warranty Deed required to be delivered under this Agreement; 
c. The Purchase Price shall not include any additional costs on account of CITY OF BILLINGS having to separately close under the Option Closing; 
d. At Closing, CITY OF BILLINGS shall pay the Purchase Price in cash as follows:  (i) to ALLEY CAT a sum equal to the amount that the Purchase Price exceeds the exercise price under the Option (i.e., $_____________, hereafter the “Exercise Price”) and (ii) to the Current Owners a sum equal to Exercise Price, to be allocated pursuant to the terms of the Option; 
e. At Closing, (i) the Current Owners and ALLEY CAT shall share in the cost of the Title Insurance in proportion to their relative shares of the Purchase Price; (ii) the real property taxes, levies and assessments shall be prorated between the Current Owners and CITY OF BILLINGS; and 
f. Except for the foregoing, CITY OF BILLINGS shall acquire the Property upon and subject to all of the terms and conditions of this Agreement; provided that the Current Owners of the Property shall be substituted for the CITY OF BILLINGS where necessary to give effect to the provisions hereof. 

8. Closing.  The consummation and closing of this Agreement (“Closing Date”) shall occur on or before May 2, 2011, at the offices of First Montana Title Company (“Closing Agent”).  Time is of the essence with respect to the Closing Date, and accordingly, if Closing fails to occur on before May 2, 2011, then, at the option of ALLEY CAT, the Earnest Money shall be refunded to CITY OF BILLINGS and this Agreement shall terminate. The actual date of the Closing is herein referred to as the “Closing Date.”  
a. The parties shall prorate all real property taxes, levies and assessments as of the Closing Date; 
b. Possession and risk of loss shall pass from ALLEY CAT to CITY OF BILLINGS on the Closing Date; 
c. The parties shall deliver at Closing all documents, instruments and monies necessary to complete the Closing in accordance with this Agreement, including without limitation, the deed, assignment and assumption of leases, realty transfer certificates, resolutions of the parties, closing statement, etc; and

d. All customary closing costs shall be shared equally between ALLEY CAT and CITY OF BILLINGS.  In addition, ALLEY CAT and CITY OF BILLINGS shall equally split a reasonable legal fee incurred by ALLEY CAT for preparation of this Agreement.    
9. Default and Remedies.  Except as otherwise provided within this Agreement, the rights and remedies provided by this Agreement are cumulative and are not exclusive of any rights and remedies provided by law.  Accordingly, either party may pursue all rights and remedies at law or in equity under Montana law, including the remedy of specific performance. 
10. Exchange.   SEQ CHAPTER \h \r 1The parties acknowledge and agree that it may be the intention of one or both parties to create a §1031 tax-deferred exchange in connection with this transaction.  Each party agrees that the other party’s rights and obligations under this Agreement may be assigned to facilitate such exchange and that this Agreement may become part of an integrated, interdependent exchange agreement.  Each party agrees to cooperate with the other in any manner necessary to enable the other to qualify for and complete such exchange provided there is no additional cost or liability to the cooperating party.  
11. Miscellaneous.
a. Assignment.   SEQ CHAPTER \h \r 1No party may assign any of its rights or delegate any of its obligations under this Agreement without the prior written consent of the other parties SEQ CHAPTER \h \r 1 which shall not be unreasonably withheld. 
b. Binding Effect. Subject to the preceding provision regarding assignment, this Agreement is binding upon, and shall inure to the benefit of, the heirs, personal representatives, successors, and assigns of each of the parties hereto.  
c. Notices.  SEQ CHAPTER \h \r 1

 SEQ CHAPTER \h \r 1Any notice provided for or concerning this Agreement shall be in writing and be deemed sufficiently given when hand-delivered or sent by certified or registered mail if sent to the respective address of each party as set forth below.  The address of a party to which notices or other communications must be mailed may be changed from time to time by giving notice to the other parties in accordance with this Section.  Notice served by mail shall be deemed complete when deposited in the United States mail, postage prepaid.  The addresses of the parties for these purposes and for all purposes hereunder are as set forth above.  

d. Waiver.  SEQ CHAPTER \h \r 1Except as otherwise expressly set forth herein, a party’s failure to require strict performance of any provision of this Agreement, or the waiver of any breach of any provision, shall not be construed as thereafter waiving any such provision, but such provision shall continue and remain in full force and effect as if no such forbearance or waiver had occurred.  Time is of the essence in this Agreement and all clauses herein.  
e. Entire Agreement. No amendment to this Agreement shall be effective unless in writing and signed by all parties hereto. This Agreement, together with any exhibits, schedules or other instruments attached (or to be attached) constitutes the entire agreement between the parties pertaining to the subject matter of this Agreement, and supersedes any other written or oral agreements between the parties in respect thereto. 
f. Attorneys’ Fees.  If any action at law or in equity is necessary to enforce or interpret the terms of this Agreement, the prevailing party shall be entitled to reasonable attorneys' fees, costs, and disbursements in addition to any other relief to which such party may be entitled, including fees, costs and disbursements at trial and on appeal. 
g. Governing Law. This Agreement shall be governed by, construed, and enforced in accordance with the laws of the State of Montana.
h. Invalidity.  The invalidity of any provision of this Agreement will not and shall not be deemed to affect the validity of any other provision.  In the event that any provision of this Agreement is held to be invalid, the parties agree that the remaining provisions shall be deemed to be in full force and effect as if they had been executed by both parties subsequent to the expungement of the invalid provision. 
i. Counterparts; Facsimile.  A copy of this Agreement may be executed by each party separately, and when each has executed a copy thereof, such copies, taken together, shall be deemed to be a full and complete original contract between the parties.  Signature pages may be detached from counterparts and attached to a single original of this Agreement to physically form one document.  A signature to this Agreement or a counterpart may be delivered by facsimile and any such facsimile signature shall be deemed an original signature hereto.  
j. Headings. The headings of articles, sections, paragraphs, subsections, and subparagraphs in this Agreement are inserted for convenience only and will not affect in any way the meaning or interpretation of this Agreement.
k. Recitals.  The recitals to this Agreement are incorporated herein by this reference and shall be an integral part of this Agreement. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective as of the Effective Date set forth above.  
CITY OF BILLINGS(S COMMITMENT

CITY OF BILLINGS hereby agrees to the terms and conditions set forth in this Agreement.  

DATED: ____________________
___________________________________
ALLEY CAT’S COMMITMENT

ALLEY CAT hereby agrees to the terms and conditions set forth in this Agreement.

DATED: ____________________
_____________________________________

EXHIBIT A
[to be attached]
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