Return to:

Sanderson Stewart

1300 North Transtech Way

Billings, MT  59102

Subdivision Improvements Agreement

Amended Plat of Lot 1, Block 1, 
King Place Subdivision


THIS AGREEMENT is made and entered into this 
 day of 

 2011, by and between King Place LLC, hereinafter referred to as “Subdivider,” and THE CITY OF BILLINGS, MONTANA, hereinafter referred to as “City.”

WITNESSETH:


WHEREAS, a final plat of an area known as King Place Subdivision was approved by the City Council of the City of Billings, and recorded on June 21, 2005, under File No. 3337434, in  Yellowstone County, Montana; and 


WHEREAS, there exists a Subdivision Improvement Agreement for King Place Subdivision dated June 13, 2005, and recorded on June 21, 2005, under File No. 3337435, in Yellowstone County, Montana; and


WHEREAS, the Amended Plat of Lot 1, Block 1, King Place Subdivision was recorded on November 10, 2008, under File No. 3485985, in Yellowstone County, Montana; and 


WHEREAS, this Subdivision Improvements Agreement for the Amended Plat of Lot 1, Block 1, King Place Subdivision shall supersede the previously recorded Subdivision Improvements Agreement for King Place Subdivision as it affects Lot 1, Block 1, Amended; all conditions of that previously recorded agreement remain in effect for Lots 2, 3, and 4, Block 1, of King Place Subdivision.


NOW THERFORE, the parties to this Agreement for and in consideration of the mutual promises herein contained and for other good and valuable consideration, do hereby agree as follows:

I. VARIANCES
A. The Subdivider has requested, and the City of Billings City Council hereby grants, the following variances from the strict interpretation of the City Subdivision Regulations:

1. Variance from the provisions of Section 23-602, BMCC of the City’s Subdivision Ordinance requiring platting of alleys in a commercial area.    

2. Variance from the provisions of Section 23-601(K), BMCC for right-of-way dedication along Wicks Lane and Bench Boulevard.  

II. CONDITIONS THAT RUN WITH THE LAND
A. Lot owners will be required to construct that segment of the required sidewalk that fronts their property at the time of lot development.  

B. Lot owners should be aware that this subdivision is being built in close proximity to prime deer and antelope habitat and it is likely that homeowners will experience problems with damage to landscaped shrubs, flowers, and gardens.  The Montana Fish, Wildlife, and Parks Department does not provide assistance unless there is damage to commercial crops or a threat to public health and safety.  

C. Lot owners should be aware that soil characteristics within the area of this subdivision, as described in the 1972 Yellowstone County Soil Survey, indicate that there could be potential limitations for proposed construction on the lots, which may require a geotechnical survey prior to construction.  

D. No water rights have been transferred to the lot owners.  Irrigation ditches that exist on the perimeter of this development are for the benefit of other properties.  Perimeter ditches and drains shall remain in place and shall not be altered by the Subdivider or subsequent owners.  

E. There is attached hereto a Waiver waiving the right to protest the creation of the special improvement district or districts which by this reference is expressly incorporated herein and made as much a part hereof as though fully and completely set forth herein at this point. The Waiver will be filed with the plat, shall run with the land, and shall constitute the guarantee by the Subdivider and property owner or owners of the developments described herein.  Said Waiver is effective upon filing and is not conditioned on the completion of the conditions set forth in this Agreement.  The Subdivider and owner specifically agree that they are waiving valuable rights and do so voluntarily.  

F. In accordance with discussions surrounding Zone Change ‘#750 – King Place Subdivision,’ there are certain activities that by listing herein are specifically prohibited within this Subdivision.  Those activities are as follows:

1) Agricultural production or sales

2) Veterinary services

3) Sand and gravel mining

4) Tobacco products offices

5) Electric, gas, petroleum, sanitary services production, transmission or distribution facilities

6) Communication and broadcasting antennas and structures

7) Convenience stores with or without gas pumps and alcohol sales

8) Coin-operated laundries and dry cleaning services

9) Lodging facilities

10) Car washes

11) Commercial automobile parking

12) Retail health sales

13) Theatrical producers, bands, or orchestras

14) Modular homes adjacent to Wicks Lane

15) Gasoline service stations

16) Rooming or boarding houses

17) Restaurants without sale of alcoholic beverages

18) Automotive repair services

19) Pipeline offices

III. REQUIRED IMPROVEMENTS, CONSIDERATIONS, AND DEDICATIONS
Subdivider hereby agrees to construct the following improvements either by private contract or special improvement district as required and in conformance with the City of Billings Subdivision Regulations:

A. STREETS

1) 
2) Wicks Lane.  Curb and gutter, sidewalk, and street widening will be constructed on the south side of Wicks Lane from the existing curb and gutter east of Bench Boulevard to the east property line of the Subdivision.    

3) Street Name Signs.  Street name signs for streets within the Subdivision, or located immediately adjacent thereto, shall be furnished and installed in accordance with the specifications of the City of Billings Public Works Department.

4) Street Lights.  Construction or installation of street lights shall not be required at this time, but street lights shall be included in the Waiver referenced in this document for construction of the same in the future.  Said Waiver shall also include a maintenance district for street light energy and the maintenance of the street lights.  

5) Traffic Control Devices.  The Subdivider shall furnish and install all necessary traffic control devices in accordance with plans and specifications submitted to and approved by the City of Billings Public Works Department.  This shall include additional and/or modifications to the pavement marking in Bench Boulevard and Wicks Lane.  
6) Traffic Accessibility Study.  There exists a traffic study for the Subdivision.  Due to the variable nature of potential development within the Subdivision, an update to this study may be required with the development of the lot.  

B. UTILITIES

1)
Water Main.  A 10-inch water main exists in Wicks Lane.  Lot 1A can be serviced from the 10-inch waterline in Wicks Lane. 
2) Water and Sanitary Sewer Services.  The Subdivider will install at its expense water and sanitary sewer services to serve the lot within the Subdivision.  Said lines will be connected to the existing mains and laterals at appropriate places, sizes, locations, and standards as approved by the Public Works Department and Heights Water and shall be in conformance with the design standards, specifications, rules, and regulations of the City of Billings, Heights Water, and the Montana Department of Environmental Quality.  

3)   

4) System Development Fees.   The Subdivider acknowledges that the Subdivision shall be subject to applicable system development fees in effect at the time new water and/or sewer service connections are made. 


The Subdivision Improvements Agreement does not constitute an approval of extension of or connection to water mains and sanitary sewers.  The property owner shall make application for extension/connection of water to Heights Water and sanitary sewer to Public Works Belknap.  The extension/connection to water and sanitary sewer is subject to the approval of the applications and the conditions of approval.  Applications will need to be submitted for processing prior to the start of any construction.  The appropriate water and wastewater system development and franchise fee in effect shall be submitted with the application.

5) Other Facilities.  All telephone, gas, electrical power, and cable television lines within the public right-of-way shall be installed prior to street paving.  The location of all such facilities within the public right-of-way shall be subject to approval of the City Engineer.

6) Irrigation Ditch.  Any alteration of the existing lateral ditch on the property shall be approved by BBWA and the affected water users so as not to affect downstream users.

C. STORM DRAIN SYSTEM

The City of Billings storm drain system is available in Wicks Lane adjacent to the Subdivision.  The widening of Wicks Lane will utilize the existing storm drain system by using inlets and piping to drain the street.  Individual storm drain services will be extended to the property lines to serve each lot.  All improvements shall be in accordance with the City of Billings Stormwater Management Manual and as approved by the City Engineer.

D. SURVEY MONUMENTS

Survey monuments shall be installed as required by the City Subdivision Ordinance and the Montana Subdivision and Platting Act.

E. PARKS

Park dedication for the Subdivision was previously met by cash contribution.  
IV. LEGAL PROVISIONS

A. Subdivider agrees to provide for any necessary adjustment or alteration of existing improvements in order to install the above improvements, and these will be done at Subdivider’s expense.

B. Subdivider agrees to notify the City Engineer and Public Works Director of the date and hour construction is anticipated to begin on the required improvements and to keep the City Engineer and Public Works Director informed of the progress of construction.  If the construction is stopped for any reason other than overnight, holidays, and weekends, the Subdivider agrees to notify the City Engineer and the Public Works Director of the stoppage.  Further, Subdivider agrees to notify the City Engineer and the Public Works Director not less than four hours before construction is scheduled to resume.  

C. There is attached hereto a Waiver waiving the right to protest the creation of the special improvement district or districts which by this reference is expressly incorporated herein and made as much a part hereof as though fully and completely set forth herein at this point.  The Waiver will be filed with the plat, shall run with the land, and shall constitute the guarantee by the Subdivider and property owner or owners of the development described herein.  Said Waiver is effective upon filing and is not conditioned on the completion of the conditions set forth in this Agreement.  The Subdivider and owners specifically agree that they are waiving valuable rights and do so voluntarily.  In the event the Subdivider fails or refuses to commence construction under a private contract, the City shall be entitled to rely on the Waiver and create the district or districts necessary to install said improvements.

D. In the event the improvements are constructed through private contract, then the Subdivider will be held responsible for the care and maintenance of all improvements until completion and final acceptance by the City.  If the improvements are constructed utilizing a special improvement district, then the special improvement district shall be responsible for the care and maintenance of all improvements until completion and final acceptance by the City.

E. As described, the improvements referred to herein shall be installed by utilizing the mechanics of special improvement districts and/or by using private contracts, which shall be secured by cash in escrow, letter of credit, or a letter of commitment to lend funds from a commercial lender in accordance with the City of Billings Subdivision Regulations.  In the event Subdivider fails to install or construct such improvements or fails to finance in another satisfactory manner at the time performance is due, the City may initiate the creation of a special improvement district or districts and shall be entitled to rely on the Waiver in connection with creation of said districts. 

Subdivider agrees that the final plat cannot be filed, no lots within the Subdivision can be conveyed or transferred, and no building permits shall be issued until a private contract, as required above, has been executed, or satisfactorily secured, to install or construct the improvements required; or a special improvement district has been created, the bonds have been sold, and a construction contract has been executed.  Occupancy permits shall not be issued for any lots until water and sewer main services and street improvements have been accepted and approved by the City.

F. While the improvements are being constructed hereunder, the construction site shall be kept free and clear of all unsightly accumulation of rubbish and debris, and the public shall be protected by the use and maintenance of sufficient and proper barricades, lights, and related construction items as specified in the Manual of Uniform Traffic Control Devices during the course of construction.

G. Subdivider agrees to guarantee all improvements for a period of one (1) year from the date of final acceptance by the City of Billings by a requirement in the special improvement district or private contract that the contractor must guarantee improvements for a period of one (1) year after final acceptance by the City.

H. The owners of the properties involved in this proposed Subdivision by signature subscribed hereinbelow agree, consent, and shall be bound by the provisions of this Agreement.

I. The agreements and all statements in this Agreement shall run with the land and shall be binding on the heirs, personal representatives, successor and assigns of the respective parties.

J. In the event it becomes necessary for either party to this Agreement to retain an attorney to enforce any of the terms or conditions of this Agreement or to give any notice required herein, then the prevailing party or the party giving notice shall be entitled to reasonable attorney fees and costs.

K. Any amendments or modifications of this Agreement or any provisions herein shall be made in writing and executed in the same manner as this original document and shall after execution become a part of this Agreement.

L. Subdivider shall comply with all applicable federal, state, and local statutes, ordinances, and administrative regulations during the performance and discharge of its obligations.  Subdivider acknowledges and agrees that nothing contained herein shall relieve or exempt him from such compliance. 

IN WITNESS WHEREOF, the parties hereto have executed this agreement the day and year first above written.

SUBDIVIDER
KING PLACE, LLC







By: 






STATE OF MONTANA
)


                


: ss

County of Yellowstone
)


On this               day of                               , 2011, before me, a Notary Public in and for the State of Montana, personally appeared____________________, known to me to be the person who executed the foregoing instrument as   Member    of KING PLACE LLC, a Montana partnership, and acknowledged to me that he/she executed the same.  


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal on the day and year hereinabove written.







Notary Public in and for the State of Montana







Printed name: 












Residing at: 










My commission expires: 


 

“CITY”

THE CITY OF BILLINGS

MONTANA

By: 






Mayor

Attest: 






City Clerk

STATE OF MONTANA 
)

                


: ss

County of Yellowstone 
)

On this              day of                             , 2011, before me, a Notary Public in and for the State of Montana, personally appeared                                                and                                       , known to me to be the Mayor and City Clerk, respectively, of the City of Billings, Montana, whose names are subscribed to the foregoing instrument in such capacity and acknowledged to me that they executed the same on behalf of the City of Billings, Montana.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal on the day and year hereinabove written.

Notary Public in and for the State of Montana

Printed name:






Residing at: 






My commission expires: 




Approved as to form:

City Attorney

Waiver

FOR VALUABLE CONSIDERATION, the undersigned, being the Subdivider and all of the owners of the hereinafter described real property, do hereby waive the right to protest the formation of one or more special improvement districts for street light construction, sidewalks, parks, curbs and gutters, street light maintenance, and energy, driveway approaches, traffic lights, and traffic control devices, streets, water lines, sanitary sewer, storm drain (to provide drainage for runoff water within or from outside of the Subdivision), park maintenance, and other improvements incident to the above which the City of Billings may require.

This Waiver and Agreement is independent from all other Agreements and is supported by sufficient independent consideration to which the undersigned are parties and shall run with the land and shall be binding upon the undersigned, their successors and assigns, and the same shall be recorded in the office of the County Clerk and Recorder of Yellowstone County, Montana.

The real property hereinabove mentioned is more particularly described as follows, to-wit:

AMENDED PLAT OF LOT 1, BLOCK 1, KING PLACE SUBDIVISION







By:















KING PLACE, LLC

STATE OF MONTANA
)

: ss

County of Yellowstone
)

On this            day of                               , 2011, before me, a Notary Public in and for the State of Montana, personally appeared ___________________, known to me be the person who executed the within instrument and acknowledged to me that he executed the same.


IN WITNESS WHEREOF, I have hereunto set my hand and affixed my Notarial Seal on the day and year hereinabove written.

Notary Public in and for the State of Montana

Printed name:







Residing at Billings, Montana







My commission expires: 
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