
               
CITY OF BILLINGS

CITY OF BILLINGS VISION STATEMENT:

“THE MAGIC CITY – A VIBRANT, WELCOMING PLACE WHERE 
PEOPLE FLOURISH AND BUSINESS THRIVES.”

SPECIAL SESSION
AGENDA

COUNCIL CHAMBERS      January 3, 2011             5:30 P.M.

               
 

CALL TO ORDER – Mayor Hanel
 

PLEDGE OF ALLEGIANCE – Mayor Hanel
 

INVOCATION – Councilmember Clark
 

ROLL CALL
 

ADMINISTRATOR REPORTS - TINA VOLEK
  
 

PUBLIC COMMENT on “NON-PUBLIC HEARING” Agenda Items: #1, 2, and 3. Speaker
sign-in required.  (Comments offered here are limited to one (1) minute per speaker. Please
sign up on the clipboard located at the podium. Comment on items listed as public hearing
items will be heard ONLY during the designated public hearing time for each respective item.
For Items not on this agenda, public comment will be taken at the end of the agenda. Please
sign up on the clipboard located at the podium.)
  
 

SPECIAL AGENDA:
 

1. Approval of Resolution declaring an emergency to stabilize or remove sandstone
boulders from public and private property and award a contract for removing and
stabilizing the sandstone boulders at 1313 Granite and Shady Lane to Accurate
Concrete Cutting, Inc. for $189,225. Staff recommends approval. (Action: approval or
disapproval of staff recommendation.)

 

 

2. Approval of Resolution  appointing a 5-member ad hoc committee to make a
recommendation to the Council on the appropriateness and placement of a 30" x 40"
painting of Sacrifice Cliff donated by Mike McFadden. Staff recommends approval.
(Action:  approval or disapproval of staff recommendation.)

 

 

3. Approval of Council sub-committee's recommendation for appointment of Municipal
Court Judge. (Action: approval or disapproval of Council sub-committee's
recommendation.)

 



 

PUBLIC COMMENT  on Non-Agenda Items  -- Speaker Sign-in required.  (Restricted to ONLY
items not on this printed agenda. Comments limited to three (3) minutes per speaker. Please
sign up on the clipboard located at the podium.)
 

COUNCIL INITIATIVES
 

ADJOURN
 

Additional information on any of these items is available in the City Clerk’s
Office.

Reasonable accommodations will be made to enable individuals with
disabilities to attend this meeting. Please notify Cari Martin, City Clerk, at
657-8210.



    Regular   Item #:  1.     
Special Session
Date: 01/03/2011  

TITLE: Resolution Declaring Emergency to Stabilize or Remove Sandstone Boulders
from Public and Private Property

PRESENTED BY:Mike Whitaker,
Parks/Rec/Public Lands

Department: Parks/Rec/Public Lands

Information
PROBLEM/ISSUE STATEMENT
On October 9, 2010, a large sandstone rock block detached from the cliff above 1313 Granite
Ave., broke into pieces rolled down the slope and several large boulders severely damaged the
house at this address. A rock block on the cliff at this location and another rock block north of
Shady Lane appear to be unstable and could detach and tumble down the slope. The staff
recommends that the City Council adopt a resolution declaring an emergency. Passage requires
¾ of the Councilmembers to vote for the resolution. The emergency declaration allows the
Council to award a contract to one of the three firms that staff has worked with to obtain their
cost proposals and methods for stabilizing or removing the boulders at these two locations. Staff
recommends that the Council approve a contract with Accurate Concrete Cutting, Inc. for this
stabilization and removal project.

ALTERNATIVES ANALYZED
The City Council may: 
• Approve the resolution and award the recommended contract. This provides the quickest
method to remove or stabilize the boulders so that they do not damage additional property or
injure a resident.
• Disapprove the resolution and direct staff to use a different method to secure bids for the work.
The staff would hire a qualified consultant to write plans and specifications for the work,
advertise for bids and submit the lowest responsive bid to Council for contract approval. This
process will take at least 60 days, delaying a remedy until March, 2011, or later.
• Disapprove the resolution and direct staff to not intervene at one or either location. Staff has
assumed that it has a responsibility to mitigate the negative impacts at these locations because
most of the Rimrocks are within undeveloped city parks and because the falling boulders may
threaten public safety. The Council could reasonably take the position that the falling boulders
are a natural occurrence, the City does not have an obligation to remedy what has occurred
naturally and similar events will continue to occur, even with human intervention. 

FINANCIAL IMPACT
Cost estimates to complete stabilization and/or removal at both locations range from $189,225
to $1,131,200. The only available funding source is the General Fund.



BACKGROUND
On October 9, 2010, a large slab of the sandstone cliff above 1313 Granite Ave. detached from
the cliff face and tumbled down the slope. Several large boulders hit and severely damaged the
house at this address. The largest boulder penetrated the north side of the house and has since
continued moving slowly down the slope, damaging additional sections of the structure. Several
smaller stones separated from the large one and hit the structure or settled on the slope north of
the house. There is another large section of partially detached stone that remains on the cliff
above the property. The owners of 1313 Granite filed a claim with the City and subsequently
filed a lawsuit, but it has not been served on the City. MMIA assigned Moulton Bellingham as
defense counsel. The claim states that the City may be responsible for the property damage
because the rock slab originated on City parkland and rolled across City property and onto the
claimant’s property before striking the house. 

In January of 2010, the bottom of a large rock block failed, detaching from the cliff and breaking
apart above Shady Lane. No structures were damaged from the large rock boulders which rolled
down the talus slope. The property owners below the failure contacted the City immediately after
the failure. City staff investigated and found a large portion of the rock block still partially
attached to the cliff face. A consulting engineer has advised that both large, partially detached
stones will eventually fall and may cause property damage or injuries. Predicting when they will
fall is impossible but the Shady Lane boulder is the more imminent threat. 

The PRPL Department spent months attempting to convince local, regional and national
companies to assess removing the Shady Lane boulder and submitting a price estimate, but
was mostly unsuccessful. Companies that perform this type of work were unwilling to commit to
mobilizing to Billings for what they viewed as a minor project. Local construction companies
were unwilling to submit a price quote because of the potential risk of damaging private property
and because the work is unfamiliar to them. After the October 9 rock fall, PRPL was able to
secure two price quotes from out of state companies and one from a Billings company to mitigate
the potential hazards at Granite and Shady Lane. The quotes range in price from $189,225 to
$1,131,200. The wide variance is due to different methods, tools and equipment that each firm
plans to use.

The structure at 1313 Granite is heavily damaged and due to the large boulders in and around
the property, it is unstable, unsecured and could damage other property or persons.
Unfortunately, the property owner’s insurer has not agreed to coverage, which would be one
way to pay for removing the structure and boulder from the property. Under Billings Municipal
Code section 18-300, the City notified the property owner that a nuisance exists on the property
and ordered him to abate the nuisance within 10 days. The Legal Department later extended
that deadline for an additional 30 days, or until 5:00 p.m., January 3, 2011. The nuisance
declaration allows the City to enter the property to abate the nuisance and to charge the property
owner for the cost. If the City is going to mitigate the potential hazards, it should stabilize or
remove the large boulder from inside the house, which may require that the house be
demolished and removed from the property; stabilize and/or remove smaller unstable boulders
that are on the slope between the house and the cliff, and; detach a remaining large rock block
that adjoined one that fell, but which remains on the cliff face. The contractors plan to control the
boulder’s rate of fall and/or the direction to reduce the potential for damage to private property. 

The City staff believes the Council has at least three options, which are described in the



The City staff believes the Council has at least three options, which are described in the
“Alternatives” section of this report. Staff recommends the emergency declaration because it
allows the City to avoid the competitive bidding process. Staff is convinced, based upon its
experience over the past year, that competitive bidding will not attract additional bidders or yield
a better price. In fact, it could produce higher prices since each of the three companies who
submitted price quotes are now aware of the others’ plans and prices. In order to solicit bids, the
City would expend additional funds for a consultant to prepare plans and specifications and the
process would be much slower than the recommended action. 

RECOMMENDATION
Staff recommends that Council approve the Resolution declaring an emergency and award a
contract for removing and stabilizing the sandstone boulders at 1313 Granite and Shady Lane to
Accurate Concrete Cutting, Inc. for $189,225.

APPROVED BY CITY ADMINISTRATOR

Attachments
Resolution
Accurate Concrete
COP Construction
HI-TECH Rockfall Construction



RESOLUTION NO. 11-______ 
 

A RESOLUTION DECLARING AN EMERCENCY 
AND WAIVING THE REQUIREMENT FOR COMPETITIVE BIDS 

AS CONTAINED IN 7-5-4302 AND 7-5-4303 MCA 
 
WHEREAS, on October 9, 2010, a large boulder detached from the sandstone cliffs, commonly 
known as the Rimrocks, on the north side of the Yellowstone River Valley in Billings, Montana, 
it rolled down the talus slope and severely damaged a structure located at 1313 Granite Ave., and 
 
WHEREAS, the large boulder that damaged the structure continues to move down the slope 
inside the structure and could dislodge and cause damage to additional public or private property, 
and 
 
WHEREAS, several smaller boulders are perched on the steep slope above the structure and if 
dislodged, could cause additional damage to the structure or other public or private property, and 
 
WHEREAS, another large boulder that is detached from the Rimrock face at this location may 
dislodge and tumble down the slope at any time and if allowed to do so, could damage the 
structure or other public or private property, and 
 
WHEREAS, there is a large sandstone boulder detached from the Rimrock face, located north of 
Shady Lane in Billings, Montana, which may dislodge at any time and could tumble down the 
talus slope and damage public or private property that is downhill from the Rimrocks, and  
 
WHEREAS, these boulders should be stabilized or removed from the structure, the slopes and 
the Rimrock face in order to prevent unplanned and uncontrolled rolling or tumbling down the 
slopes, thereby protecting lives, property and public safety and 
 
WHEREAS, Section 7-5-4302 MCA requires cities to advertise for competitive bids and to 
award the bid to the lowest responsive bidder for construction, maintenance or repairs over 
$50,000 in value, and 
 
WHEREAS, competitive bidding requires detailed plans and specifications, advertising for bids 
and awarding a contract to the low bidder; a process that would delay stabilizing and/or 
removing the sandstone boulders from the identified property locations until March, 2011, or 
later, and  
 
WHEREAS, Section 7-5-4303 MCA allows cities to waive the competitive bidding requirements 
if three-fourths (3/4) of the members present at the meeting of the City Council declare an 
emergency. 
 
NOW, THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
BILLINGS, MONTANA, as follows: 
 



1. EMERGENCY DELCARED.  The large sandstone boulder that detached from the 
Rimrocks on October 9, 2010 and damaged 1313 Granite Ave., smaller boulders that are 
perched on the slope above the property and large, detached boulders at this location and 
north of Shady Lane are declared public nuisances and the need to remove and/or 
stabilize them as soon as possible is declared to be an emergency due to the unanticipated 
damage at 1313 Granite, the large boulder’s continued movement and that any of the 
other identified boulders could fall at any time and damage additional public or private 
property. 
 

2. COMPETITIVE BIDDING WAIVED.  Due to the declared emergency, the City Council 
waives the competitive bidding requirement for removing or stabilizing the sandstone 
boulders at the identified locations, as permitted by 7-5-4303 MCA. 

 
APPROVED by at least three-fourths (3/4) of the members present at the meeting of the City 
Council of the City of Billings, Montana, on the 3rd day of January, 2011.   
  

       
 

CITY OF BILLINGS    
      
 _________________________ 

      Thomas W. Hanel, MAYOR 
ATTEST: 
_____________________ 
Cari Martin, CITY CLERK 



































    Regular   Item #:  2.     
Special Session
Date: 01/03/2011  

TITLE: Resolution for the Appointment of a Public Art Ad Hoc Committee 
PRESENTED BY: Tina Volek,

City Hall Administration
Department: City Hall Administration

Information
PROBLEM/ISSUE STATEMENT
Local artist Mike McFadden wishes to donate a painting of Sacrifice Cliff called "Magic" to the
CIty of Billings. His only condition is that the 30-by-40-inch painting be publicly displayed.

Resolution 04-18101 requires that all public art gifted to the City have a tansfer of ownership
through an agreement approved by the City Council.  It also requires that the Council appoint a
5-member ad hoc committee to make recommendations to the Council on the appropriateness
and placement of public art.  The ad hoc committee is to consist of two members appointed by
the Mayor who are skilled and/or trained in art evaluation; a member of the Parks, Recreation
and Cemetery Board appointed by that Board; and two representatives interested in the project
who are neither the artist nor the donor.

A list of potential committee members will be provided to the Council in its Dec. 30th packet.

ALTERNATIVES ANALYZED
The Council may:

Appoint the committee, leading to a process that may result in acceptance of the
contribution;
Decline to appoint the committee.

FINANCIAL IMPACT
Mr. McFadden asks no payment for the painting, but does intend to produce about 30 prints for
sale by him.

RECOMMENDATION
Staff recommends that the Council appoint the 5-member ad hoc committee to make a
recommendation to the Council on the appropriateness and placement of Mr. McFadden's
proposed donation.

APPROVED BY CITY ADMINISTRATOR

Attachments
Resolution Placeholder



Resolution appointing the 5-member ad-hoc committee will be added to the agenda on Thursday, 
Dec. 30th. 



    Regular   Item #:  3.     
Special Session
Date: 01/03/2011  

TITLE: Municipal Judge Appointment
PRESENTED BY: Tina Volek,

City Hall Administration
Department: City Hall Administration

Information
PROBLEM/ISSUE STATEMENT
Municipal Court Judge Mary Jane Knisely was elected to the District Court and will assume her
new job on Jan. 3, leaving a vacancy that must be filled by the City Council until the next City
election.  The advertised deadline for applications was Dec. 10, 2010, and four individuals
applied.  The Council at its Nov. 22 business session appointed a subcommittee consisting of
the Mayor and Council Members Angela Cimmino, Dick Clark, Denis Pitman and Vince
Ruegamer to interview applicants and make a recommendation to the City Council for action at
its meeting on Dec. 20.   The subcommittee recommended Colette Davies, the part-time
Municipal Court Judge.  At the Dec. 20 meeting, one Council member was absent and another
recused himself from voting because of a family friendship with the applicant recommended by
the subcommittee.  The Council could not achieve a 6-member majority needed to approve any
applicant, and voted to defer the matter to a special meeting on Jan. 3, 2011.

ALTERNATIVES ANALYZED
The Council may: 

Accept the recommendation of the Council subcommittee and appoint Collette Davies, the
current part-time Municipal Court Judge, to an approximately 1-year term until the next City
election;
Appoint another candidate, which will require that individual to request a temporary
certificate and waiver of training for a new judge from the Supreme Court of
Montana Courts of Limited Jurisdiction.  Until the waiver is granted, a Justice or District
Court Judge will need to handle Municipal Court first appearances in addition to their own
schedules, since first appearances must be held within 48 hours of an arrest by State law;
or
Delay the appointment further.  This also will require finding a Justice or District
Court judge to handle municipal first appearances in addition to their own schedules to
ensure first appearances within 48 hours of arrest.

FINANCIAL IMPACT
The salary and benefits for the Municipal Judge are covered in the departmental budget.

RECOMMENDATION
It is recommended that the Council appoint the candidate recommended by the Council
subcommittee.

APPROVED BY CITY ADMINISTRATOR
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