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MONTANA THIRTEENTH JUDICIAL DISTRICT COURT, YELLOWSTONE COUNTY

)
ERNIE WATTERS, et al, ) Cause No. DV 09-0043
and all others similarly situated, )
) Judge: BrendaR. Gilbert
Plaintiffs, )
)
-vs- )
)
CITY OF BILLINGS, )
)
Defendant. )

FINAL ORDER AND JUDGMENT

The above-captioned civil action came on for trial before the Court, sitting without a jury,
on December 19, 2013. Plaintiffs appeared through their attorneys, L. Randall Bishop and
Lawrence A. Anderson. The Defendant appeared through counsel, W. Anderson Forsythe, Afton
Ball and Emily Jones. Plaintiffs called their expert, CPA John Myers, to testify. Upon the
conclusion of Mr. Myers's testimony, Plaintiffs rested. Thereafter, the City presented limited
testimony from Kevin Iffland, Kon Kunneman, Timothy ‘O’Connell, Karla Stanton (direct
examination only) and David Cardillo. The Court then é&j ourned for the day.

The trial resumed at 9:00 a.m., December 20, 2013, at which time Plaintiffs moved the
Court to adjourn the trial and reopen discovery, citing extraordinary circumstances. Hearing no

objection and acknowledging good cause, the Court granted Plaintiffs” motion.



Upon completion of necessary additional discovery, trial reconvened November 12,
2014, at which time the parties advised the Court that they had reached agreement in principle to
compromise the amounts claimed by each officer for unpaid longevity and overtime on hourly
pay (both straight-time and overtime paid bi-weekly), plus retirement fund contributions on all
such amounts. The court agreed and the first of two written stipulations was filed November 24,
2014, setting forth a schedule for submission of additional stipulated facts and affidavits. The
second stipulation, with spreadsheets attached, was entered into by the parties on August 10,
2015, and then filed with the Court.

The Court entered its Findings of Fact, Conclusions of Law and Order, which were filed
on January 28, 2016 after having considered evidence in the form of exhibits and testimony
presented live, by deposition and by affidavit, and after having considered the stipulations and
post-trial arguments of the parties.

Plaintiffs filed their Motion for Determination of Class Member Identities and
Entitlements, Statutory Penalties, Attorney Fees and Costs, and Entry of Final Judgment. The
Defendant responded and when the Motion was fully briefed a hearing was held on June 22,
2016. Plaintiffs were represented by L. Randall Bishop and Lawrence A. Anderson. The
Defendant was represented by W. Anderson Forsythe and Afton Ball. Plaintiffs presented the
* testimony of CPA John Myers, attorney Donald L. Harris and attorney Randall Bishop. The
Defendant presented the testimony of CPA Leo O’Brien. Thereafter, the Court directed post-
hearing submissions and the hearing was adjourned.

The Court has reviewed the Plaintiffs’ Proposed Order and Judgment, The Defendant’s
Proposed Findings, Conclusions, and Judgment, and Defendant’s Memorandum in Support of

City of Billings Proposed Findings.



Good cause cxists for entry of the following Decision and Final Order which clarifies and
resolves some disputed matters of interpretation of the Court’s Findings of Fact, Conclusions of
Law, and Order filed on January 28 2016 and the final Judgment that follows.

DECISION
A. CLASS MEMBER IDENTITIES AND ENTITLEMENTS

1. Retired Officers

In its Findings of Fact 20 and 29, the Court determined that the City’s omission of
longevity and annual pay in determining the regular hourly rate resuited in underpayment of
wages, overtime and retirement contributions of each member of the class, and that the amount
of unpaid retirement contributions due on the annual pay for each member of the Class was
shown in Column 7b of Myers’ September 3, 2014 Summary Spreadsheet.

In Finding of Fact 31, the Court held that longevity and retirement pay due on banked
(accurnulated) comp time, sick time and vacation time, respectively, for each member of the
Class was shown in Columns 8, 9, and 10 of Myers’ September 3, 2014 Summary Spreadsheet.

Similarly, the Court’s Findings of Fact 34 and 35 accepted Plaintiffs’ computation of the
retirement contributions owed by the City to each member of the Class. In addition, this Court
concluded that “wages” means “any money due an employee from an employer ...” and
specifically that “the pension programs are either contracted for benefits, or benefits provided
by law; and as such, they are “wages”. (See Conclusions of Law N and O)

The City was required to make correct calculations, reports and contributions to MPERA
because it had the duty to ensure that the employees’ wages were calculated correctly, such that
their pension benefits, (which are also defined by law as “wages™) would be calculated and paid

correctly. The City breached this duty and a claim for that breach accrued, each and every



month, when its retired police officers received their monthly pension checks. Accordingly,
each member of the class who had not left the employment of the City through resignation or
termination more than six months prior to the date on which this action was filed has a timely
filed claim and is entitled to recover unpaid wages looking back eight years from the date this
action was filed. (See Conclusion of Law H).

To the extent that Conclusion of Law 1 is inconsistent with Conclusion of Law H,
Conclusion of Law | should be amended, in particular because the Court clarifies its
conclusions to define wages as including pension benefits. Accordingly, Conclusion of Law I
should be amended to provide as follows:

L Monthly pension paychecks constitute wages. Each
such pension paycheck represents a wage payment
that does not comport with the City’s contracts or
Montana law. The six-month statute of limitations
accrues anew when such pension paycheck comes
due and is issued. Thus, the claims of retired
officers who received pension paychecks within six

months of the date this action was filed have timely
claims.

2. Promoted Officers

Promoted officers who did not leave the employment of the City through resignation or
termination more than six months prior to the date on which this action was filed have timely
claims. Contract statutes of limitation apply to accumulated wages. Where an employer fails to
comport with Montana’s wage laws on a monthly basis, the employee’s wage claims accrue on
a monthly basis. (See Conclusion of Law D) Each wage payment that the City made to its
promoted officers is legally significant because it marks the City’s failure to make up for that
officer’s continuing underpayment. Craver v. Waste Mgt. Partners of Bozeman, 265 Mont. 37,

874P.2d 1, 5 (1994). Every paycheck issued by the City that failed to make up for past wages



duc to that officer constitutes a miscalculated paycheck within the meaning of that phrase as
used in Conclusion of Law J. The claim of each officer was renewed every time the City issued
a paycheck to that officer but failed to make up for the accumulated unpaid wages or benefits

that were due.

B. LONGEVITY AND RETIREMENT CONTRIBUTIONS ON BANKED HOURS
THAT WERE CARRIED ON THE CITY’S BOOKS AS OF JUNE 30, 2009.

Each member of the class in this case is entitled to “longevity pay, wages, retirement

contributions and any other claims dependent upon longevity pay . . ..” See Order Denying

Defendant’s Motion To Dismiss and To Compel Arbitration, Sept. 1, 2009, p. 5 (emphasis
added). Leave for vacation, paternity, sickness, holidays, emergencies, personal days and
military duty are all bargained for, and agreed to by the parties in the CBAs and are, by
definition, “wages.” Langager v. Crazy Creek Products, Inc., 1998 MT 44, §20, 287 Mont. 445,
954 P.2d 1169. Leave time payments such as these are to be added to each officer’s regular
wages when taken as time off, before they separate from service. The City has withheld 9% on
these distributions whenever taken by the officers during the relevant time-frame in this case.

It is this Court’s task to determine the actual value of the wages and benefits the City
failed to pay, as of the date this action was filed. Columns 8, 9 and 10 of Exhibit 1 show the
value of longevity and retirement due on banked hours as shown on the City’s books as of June
30, 2009, Those officers who still have all or some of the hours that were in their “bank” as of
June 30, 2009, are entitled to an increase in the value of those hours, and, if taken as comp time,
increased retirement contributions as well. Officers who have cashed out their banked hours are
not entitled to such increases. However, the computation of unpaid longevity and retirement

contributions set forth in Columns 8, 9 and 10 of Exhibit 1 is directly relevant for purposes of



determining penalties and attorneys’ fees, even if every member of the Class has cashed out his

or her bank entirely.

C. PAYMENT OF PENSION BENEFITS ON EXTRA PAY HOURS

The evidence is well-established that, throughout the entire relevant time-frame, the City
did not make pension contributions on the straight time portions of certification pay, specialty
pay, physical fitness pay and degree pay. The City objects to the inclusion of these pension
contributions in the Spreadsheet and relies upon §19-9-104(1) (b) (iii), MCA which provides
that “compensation” does not include bonuses provided after July 1, 2013, that are one-time
temporary payments in additior; to and not considered part of base pay. This statutory language
did not come into existence until 2013 and prior to the date of this amendment, bonuses and
other one-time payments including certification pay, specialty pay, fitness pay and degree pay
were properly included in the definition of “compensation” in computing retirement
contributions.

The relevant time-frame in this case ends on June 30, 2009, four years before §19-9-
104(1) (b) (iii), MCA was passed. Accordingly, Plaintiffs are entitled to pension contributions
on the straight time portions of certification pay, specialty pay, physical fitness pay and degree
pay.

D. STATUTORY PENALTY

§ 39-3-206(1), MCA states:

Penalty for failure to pay wages at times specified in law. (1)
An employer who fails to pay an employee as provided in this part
or who violates any other provision of this part is guilty of a
misdemeanor. A penalty must also be assessed.against and paid
by the employer to the employee in an amount not to exceed
110% of the wages due and unpaid,



(emphasis added).

The Commissioner of the Montana Department of Labor has issued rules governing the
mandatory penalty provision of §39-3-206, MCA. Admin. R. Mont. § 24.16.7556 sets out the
“special circumstances” that mandate imposition of the 110% penalty.

(1) The following conduct by the employer constitutes special

circumstances that justify the imposition of the maximum
penalty allowed by law:

* * *

(c) the employer has previously violated similar wage and
hour statutes within three years prior to the date of filing
of the wage claim; or

* * %
(2) The maximum penalty is mandatory under the above
circumstances and may be reduced only upon the written
mutual agreement of the parties and the departinent,
Admin. R. Mont. § 24.16.7556 (emphasis added).

It is clear that this Court must apply the above-quoted administrative rule. Reier
Broadcasting Co., Inc. v. Reier, 2000 MT 120, 130 32, 299 Mont. 463, 1 P.3d 940; Kuhr v. City
of Billings, 2007 MT 201, 928, 338 Mont. 402, 168 P.3d 615. §7-32-4121, MCA, does not
prohibit assessment of penalties pursuant to § 39-3-206(1), MCA, and Plaintiffs’ claim for
penalties under the Wage Protection Act cannot fairly or accurately be characterized a claim for
punitive damages.

It is a matter of public record that the City of Billings failed to pay wages to its
firefighters in accordance with its collective bargaining agreements and the Wage Protection Act

going as far back as 1995. See Kuhrv. City of Billings, 2007 MT 201, 338 Mont. 402, 168 P.3d

615. It was not until after August 15, 2007, that this Defendant finally paid its firefighters the



wages they had earned under their post-1995 CBAs. During the entirety of the intervening
twelve years, 1995 to August, 2007, (he City consistently failed to comport with Montana’s wage
laws.

Plaintiffs’ Complaint was filed in January, 2009, and claimed that the City failed to
properly account for and pay wages aqd employment benefits due under Montana law, including
the Wage Protection Act, and the plain language of the collective bargaining agreements,
between the years 2000 and 2009. See Findings of Fact, 19 3, 4, 5 and 6, pp. 3, 4. Here, as in
Kubhr, the City has continually failed to comport with Montana’s wage laws. Its police officers,
like its firefighters, have gone without payment of wages owed by the City throughout the years
2000, 2001, 2002, 2003, 2004, 2005, 2006, 2007, and continuing to this day. Given these facts,
the City’s argument that it has not engaged in similar conduct within the three years of Plaintiffs’
claim must be rejected. Montana law mandates imposition of the 110% penalty on all unpaid
wages. Pension benefits are wages, as a matter of law. Thus, the total of unpaid wages is shown
in Column 11, Exhibit 1.

E. ATTORNEYS’ FEES AND COSTS

Plaintiffs’ contingency fee contract is properly used to determine the amount of
attorneys’ fees a successful litigant is entitled to recover where, as here, the amount of attorneys’
fees is reasonable. Stimac v. State, 248 Mont. 412, 812 P.2d 1246, 1249 (1991). At the hearing,
the unrefuted testimony of attorney Donald Harris established the reasonability of Plaintiffs’
claim for attorneys’ fees in view of the novelty and difficulty of the legal and factual issues
involved in this civil action, the time and labor required to perform the legal service properly, the
character and importance of the litigation, the result secured by Plaintiffs’ attorneys, the

experience, skill, and reputation of the attorneys, the fees customarily charged for similar legal



services at the time and place where the services were rendered, the ability of the client to pay
for the legal services rendered and the risk of no recovery. In short, each of the Stimac factors
has been considered, and indeed, est;lblished without opposition. The contingent attorney fee
claim presented by Plaintiffs is reasonable and is properly applied to the full amount of the
recovery obtained whether characterized as unpaid longevity, overtime, retirement benefits or
penalties.

Substantial costs have been incurred by Plaintiffs because the City refused to undertake
any calculations of past due wages and benefits. This required Plaintiffs’ expert CPA, John
Myers, to review wage data and perform detailed calculations for each member of the Class.
Plaintiffs’ request for reimbursement of litigation expenses is fully supported by the affidavits of
John Myers, Randall Bishop and Lawrence Anderson and the testimony provided at the June 22,
2016 hearing by Mr. Myers and Mr. Bishop. The City’s challenge to the amount of the time and
expense incurred by Plaintiffs’ expert CPA, John Myers, appears disingenuous under the

circumstances and is expressly rejected.

F. INTEREST
Pursuant to §2-9-317 MCA, no judgment interest may be assessed against a
governmental entity so long as the governmental entity pays a judgment within 2 years after the
day on which the judgment was entered. Accordingly, no pre-judgment nor post-judgment
interest shall run as to the Court’s judgment herein, so long as the City fully satisfies the

judgment within two years of its entry.



Based u;;on the foregoing Decision, good cause exists for entry of the following Order

and Judgment:

FINAL ORDER

1. Conclusion of Law I set forth in the Court’s Findings of Fact, Conclusions of Law

and Order filed January 28, 2016 is amended to provide as follows:

Monthly pension paychecks constitute wages. Each

such pension paycheck represents a wage payment

that does not comport with the City’s contracts or

Montana law. The six-month statute of limitations

accrues anew when such pension paycheck comes

due and is issued. Thus, the claims of retired

officers who received pension paychecks within six

months of the date this action was filed have timely

claims.
To the extent that the Court’s Decision and Order herein further modifies or clarifies the Court’s
Findings of Fact, Conclusions of Law and Order filed January 28, 2016, said modification and
clarifications shall supersede that Order.

2. The identity and entitlement of each member of the class is set forth in the
Spreadsheet attached to this Final Order as Exhibit 1. As shown in Column 11, Exhibit 1, unpaid
wages and benefits is $932,960.90. Each of Defendant’s legal objections to particular aspects of
this Spreadsheet is overruled for the reasons explained below. Upon issuing such payments,
Defendant City of Billings will submit amended reports to MPERS identifying on a year-by-year

basis all re-computed longevity and annual or other pay for which retirement pay was not

previously computed.
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3. § 39-3-206(1), MCA and § 24.16.7556, ARM, mandate assessment of statutory
penalties in the amount of $1,026,256.99, which represents 110% of each class member’s total
entitlement listed in Column 11, Exhibit 1.

4. Plaintiffs’ claim for attorneys’ fees in the full amount called for in the contingent
fee agreement entered into with their attorneys is reasonable, At this stage of these proceedings,
Plaintiffs are entitled to recover from the City of Billings a contingent fee in the amount of
$653,072.63, which represents 33-1/3% of the amounts stated in paragraphs 1 and 2, above.

5. Plaintiffs” are entitled to recover from Defendant, City of Billings, the full amount
of their litigation costs, $125,854.60.

6. No pre-judgment nor post-judgment interest shall be payable on the Judgment if
the City fully satisfies the Judgment within two years from the date of its entry. Any portion of
the Judgment not satisfied within two years from the date of its entry shall be subject to

assessment of pre-judgment and post-judgment interest.

JUDGMENT

Based upon the Court’s Decision and Final Order set forth herein,

JUDGMENT is hereby entered in favor of the Plaintiffs and against the Defendant,
awarding past due wages and benefits to each member of the Class in the specific amounts set
forth in Exhibit 1, attached hereto, totaling $932,960.90, to be reported as directed in the Final
Order above.

JUDGMENT is further entered in favor of the Plaintiffs and against the Defendant in the
amount of $1,026.256.99 for penalties, representing 110% of the amount of unpaid wages and

benefits.

11



JUDGMENT is further entered in favor of the Plaintiffs and against the Defendant in the

sum of $653,072.63, representing their reasonable attorneys’ fees and in the sum of $125,854.60,

representing the Plaintiffs’ allowable costs incurred herein.

DATED this 77 day of gtantis 2016,

o

By:
Brenda R. Gilbert, District Judge

CC: L. Randall Bishop
Lawrence A. Anderson
W. Anderson Forsythe
Afton Ball
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