Draft of 12/16/16

CITY OF BILLINGS FACILITY MANAGEMENT,
OPERATION AND USE AGREEMENT

This Agreement, by and between the City of Bilings, a Montana Municipal Corporation,
Bilings, Montana, hereinafter designated as 'City," and Mustangs Baseball, LLC, a
Montana Corporation licensed to conduct busness as the Bilings Mustangs, hereinafter
designated as the 'Bal Club," hereinafter colectively referred to as "the partes," states:

RECITALS:

The Ciy owns a basebal stadum located at North 27th Street and Ninth Avenue
North, in Bilings, Montana, more particularly descrbed in Exhibit A", attached, hereinafter
referred to as the "Faciity;"

The Bal Club is a professional basebal club and a member of the Pioneer League and
a member of the National Assocition of Professional Basebal Leagues, Inc. (NAPBL);

The Bal Club owns the exclusive right to arrange, control promote and proft from
playing professional basebal n the Bilings area and desres to enter into this
Agreement wih the City for certain activities to be conducted at the Facity;

The Bal Clb has unique industry experience in operatng Mnor League Baseball
Teams, multi-purpose event faclities and stadia at the highest level and is considered a
professional operator and expert in the fied of sports and faciity management;

City desires to permt the Bal Club to use the Facity to play professional basebal, and
Ball Club desires to use the Faciity for those purposes;

The Bal Clb and the City desire that qualty food, beverage and other concession
services be avaiable through concession operations located at the Facilty;

The Faciity attracts peopk to the City, provides economic benefit to the City and
is residents improves and promotes tourism and enhances the tax base of the City;

The Ciy and the Bal Club desire to permi reasonabke use of the Facity by the
Bilings American Legion Basebal (BALB) program, the Montana State University -
Bilings (MSU-B) basebal program and other youth basebal organizations;

The Ball Club and the City acknowledge that the Faciity is a community asset
and intend that the Facitty provide awvenue for multiple activities and civic events
in addiion to professbnal and amateur basebal,

The Faciity provides wholesome recreational and entertainment opportunities for the
Ciy residents;

The Facity provdes resdents and vistors from surrounding areas with an
opportunity to attend profssional baseball games, without the need to travel
extended distances and thus increases the attractiveness of the Ciy as a place in
which to reside and work; and

The Facility provides the Bal Club wih the premiere facility in the Pioneer League in
which it can profitably play as an affliate of a major league team. In consideration of the
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premises, the mutual covenants herein contained, and for other good and valable
consideration, the receipt and sufficiency of which is hereby acknowledged by each part,
the parties mutually agree and covenant as folows:

FACILITY MANAGEMENT, OPERATION AND USE AGREEMENT Section
1. Facility.

1.1 Name. The name of the Facility shall be Dehler Park through June 26, 2032. The
Ball Club shall have the right to sell and retain the revenue from the
sale of the naming rights to the field (example: Company X Field at
Dehler Park) The naming rights shall be approved by the Parks,
Recreation and Cemetary Board and the Billings City Council, witht
he payment of fifty percent (50%) of the proceeds to theCity of
Bilings Ballpark Permanent Fund, as outlined in Section 6.9below.The
Ball Club shall not have any right or other interestin the name of the Faciity.

1.2 The boundaries of Dehler Park (‘the Ballpark”) shall incude the balbark and the area

north of the balpark from between let and center field to the sidewak along 10th Avenue
North, and al improvements thereon, as depicted in Exhibit A.

1.3 Design. The Faciity was designed and constructed to meet or exceed the
Standards for Minor League Playing Facities as set forth in the current version of Minor
League Baseball Rule 58, and both the Ciy and the Ball Club wil cooperate to ensure that
those standards contue to be metin the future.

1.4 Field. To ensure the longevity of the playing fied and to keep the playing fied in
peak phying condtion and safe for the users of the field, the Ball Club shall maintain the
playing field in a condition that meets or exceeds the Mnor League Baseball Faciity
Standards (MiLB Facility Standards). The parties agree that the Ball Club has establis hed
mantenance practices of the fied that at the time of this agreement exceed the MLB Faciity
Standards and are acceptable to the City. The methods used to acheve this level have
been based in part by the onsie knowledge of the Ball Club’s Field Staff. As such, the Ball
Clb shal continue with these practces and consult with the Professional Standard of Care
shown on Exhibit B. The Partes agree, due to the desire to have BALB, MSUB, and other
community basebal teams have an opportunity to phay at the Faciity, that the field does
receive an extraordinary amount of wear and tear that is not due to the play of the Bal
Clb and as such, Ball Club will use commercially reasonabke efforts to maintain the field
at a evel outined herein.

1.5 Administrative Offices. At al times during the term of this Agreement, the Ball Club
shall have the right to use designated administrative, Ball Club office and storage space in
the Faciity as shown on Exhibit A attached herein, subject to the City's right of inspection
by authorized City representatives during regular business hours and upon reasonabke
notice. The Bal Club and the City shal also hawe the right of shared access to, and
inspection of, all common areas of the faclity including the stadum, kitchens, conference
room, restrooms, and mechanical and custodial rooms, by giving reasonable



amount of tme in advance. The Ball Club shal have the right to dispby ts name and logo on
areas insde and outside of the Faciity as appropriate and consistent wih other Minor League
Baseball Facities.

1.6 Expansion, enhancement and captal improvement. The City and the Bal Club
agree to work together n good fath throughout the term of ths Agreement toward their
common goal of enhancing the Facilty.

Section 2. Effective Date and Term.

2.1 Effective date. This Agreement 5 effective upon the date it is executed by the
parties.

2.2 Inttil Period. This Agreement wil expire December 31, 226.

23 Options to Extend. At the end of the inffial period of tis Agreement, both paries shall have the qfion to
exend this Ageement, upon terms to be agreed upon by the parfies, for additional periods of ten (10) years.

24 Surrender of Possession upon Termination: The Ball Club agrees that upon termination of his
Agreement it will surender possession and deliver the Facility, including permanent fixtures installed by te
Bal Qub. The Facility shall be surrendered and delivered in good, clean condition except for ordinary wear
and tear. Removables shall remain property of the Ball Club and may be removed upon terminafion of tis
Agreement.

Section 3. Manage me nt, Ope ration, Sche duling and Use of the Facility.

3.1 General. The Parties share the right and responsibility to manage, operate,
administer, supervise and schedule the use of the Facity in manner consistent with this
Agreement, Mnor League Baseball Industry Standards, and the priorities and
understandings stated n this Secton 3.

3.2 Prorities. Events at the Faciity shal be scheduled n accordance with the
following priorities:

(a) Professional basebal The Parties shall maintain and use the Faciity for
professional baseball games and related functions as a frst priority throughout the
term of this Agreement;

(b) Blings American Legion Basebal Bal Club agrees to accommodate the game
schedule needs of the Bilings American Legion Basebal (BALB) program to the fulest
possibe extent throughout the term of this Agreement, subject to the first priority of
professobnal basebal, and upon reasonabke terms and condtions, bearing nh mind
the long history and tradition of BALB basebal in Bilings;

(c) Montana State University- Billings. The Ball Club agrees to accommodate the
schedule of the MSU-B Basebal program throughout the term of ths Agreement,
subject to the priorities of professional and BALB basebal, and upon reasonable tems
and conditions;

(d) Non-basebal events. The Parties desire that the Facilty provide a venue for
multiple uses and civic events, subject to the priorities set forth in this Section and;

(e) Youth baseball. The Bal Club understands the value to the community of
encouraging the growth, development and popularity of basebal and agrees to
accommodate requests by youth basebal programs to use the Facity to the extent
possible and upon reasonable terms and condtions. These will be forchampionship
gamesonly.



3.3 ‘Baseball," "Baseball-related" and "Non-baseball" Events, Defined. As used in
ths Agreement,

(a) 'Baseball" events include basebal games and all activities, entertainm ents and
promotions planned, scheduled or undertaken incidental to, in conjunction with, or
during the course of any basebal game;

(b) “Baseball-related” events include any activity, organized or scheduled for the
purpose of facilitating, improving, promoting, honoring or financing professional or
amateur basebal, its pbayers or affliated organizations, but not incidental to, in
conjunction wih or during the courseof a baseball game; and

(c) "Non-baseball" events include activities, entertainments, gatherings or uses that
are nether "baseball" nor 'baseball-related" events.

3.4 Scheduling of 'Baseball" and 'Baseball-related" Events. The Bal Club shall have
the exclusive right and responsibility to schedule and manage baseball events at the
Facility on avaible dates and nh a manner consitent wih, and subject to, the priorities
stated in Section 3.2, above.

3.5 Scheduling of Non-Baseball Events. The City and the Bal Club each shall have the
right and responsibility to schedule and manage non-baseball events at the Facity on
avaiable dates, provided that no event involving the playing surface of the Facity may
be scheduled without prior consultation and mutual approval from the other Party. Each
Party shal be responsible for al the costs of and receive al the revenue derived from the
events it schedules.

3.6 Reserved dates for City/PRPLParks, Recreation and Public Lands)
(PRPL). On or before December 31, each year, The Ballclub _
will reserve and provide to City/PRPL no fewer than fifteen (15) dates and times
between May 1 and September 30 on which the City/ PRPL may schedule non-baseball
events for all or a specified portion of the Facility. The months of June, July and August
shall include a minimum of 1 block of three days per month. It is understood and agreed,
however, that it no event has been scheduled by City/PRPL within ten (10) days of any
reserved date, such date shall be deemed jointly available to the Parties for the

scheduling of baseball, baseball-related or non-baseball events on a first-come, first

served basis.

Once chosen, each party shall have the exclusive right to use the chosen date for its special
event. If the City or the Ball Club has chosen a date and reakes that it wil not hod an
intended event, the party wil make the date available for use by the other party. Throughout the
year, each party shal have the right to secure additional dates for special event uses that have
not been selected as a Priorty Date heren, at no costto the other party. These dates shal be
secured by communicating the ntended date in writing to the other party. In the case when one
date is desired by both parties, the party that has held the date frst (first hod) shal have the
right to the date and must confrm the date wih the other party.



3.7 Cakndar of Non-baseball Events and Master Calendar.The Ciy shal maintain a
Cakndar of non-baseball events at the Facity and promptly provide notice to the Club
when any non-baseball event s plced on said Calendar. In consultation and cooperation
with the City /PRPL, the Bal Cub shal maintain a Master Cakendar of all events (basebal
and non-baseball events) at the Faciity.

Section 4. Rent,and Annual Financial ReviewandTaxes.

4.1 Fixed rental payment. For the term of ths contract, the Bal Club wil pay a fixed annu
al rent to the City n the amount of Sixty Thousand and No Hundredths Dolars
($60,000.00), in two equal payments of Thity Thousand Dolars ($30,000.00) due on or
before June 1and December 1. The annual rent will be deposited in the “City of
Billings Ballpark Permanent Fund” for major repairs and capital improvements to
the Facility as outlined in Section 6.9 of this contract.

4.2 Annual review. The Ball Club shal maintain financial records in proper form. A revew
of the City of Bilings Balpark Permanent Fund (established n Section 6.9, bebw), wil
be conducted annually by the Facity Revew Committee (outlined in Secton 6.10,
bebw). The Bal Club wil provide the City/PRPL wih a copy of the report provided to Minor

League Basebal on the Ball Club’s outstanding debt by October 318t each year of the
contract. In additon, the Ball Club wil send its most recent financial report to the Cty's Bond
Counsel for review and certfication of sovency at the City's expense each year no later than
the anniversary date of the contract's signing. The current City Bond Counsel is
Dorsey and Whitney in Missoula, Montana. The Ciy wil notify the Bal Club of any changes in
Bond Counsel as needed.

4.3 Prohibitions on Liens Against the Facility. Neither the Bal Club nor any contractor or
subcontractor hired by, or doing work on behalf of, the Ball Club shall have the right to fle or
place liens of any type or character upon the Facility. The Bal Club agrees to fully comply
wih statutory laws concerning payment, performance, mechancs and materiaimen’s bonds in
advance of any and al contractors and subcontractors performing work on the Facility during
the term of this Agreement. Copies of such bonds shal be provded to the City prior to the
performance of any work, materials, service or labor on the Facility.

4.4 Taxes. Ball Club shall pay and discharge all applicable taxes of any kind, including but
not limited to the State of Montana privilege tax on beneficial use of otherwise tax exempt
property, as provided in 15-24-1203, MCA, and all other assessments, penalties, charges,
rates or liens levied on any part of the leased premises or on any improvements or fixtures.

Section 5. Concessions, fundraising, pricing and reve nue.

5.1 Authority. The Bal Club shal be the sole and exclusive vendor of food, drink, and
novelty items for all Balpark Events including BALB and MSU-B, except those sponsored by
the City. Ths wil include Team Home Games, Ball Club Specil Events, and all other non-
City activities and events hed at the Balpark for the Term of ths Agreement. The Bal Club
shal be the soke beneficiary of all revenues derived from the operation and sales of
concessons and merchandise for its Home Games and non-City Specil Events.

For City Events, the Ciy or a designated thrd party shall be the beneficiary of all
revenues. The City agrees that neither it nor its designated third parties wil use the
concessbn equipment or space utiized by the Bal Club for its provisbn of services.

Either Party may grant concession rights to a third party or third partes (ie.,
concessbnaires) as it deems appropriate for the conduct of is business at the Balpark.
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Nether party shall have the right to use each other’s equipment to provide concession
services.

Either Party shal have the right to prohibit patrons and guests from bringing into the Ballpark
any outside food and/or drink to its Home Games, special Events and actviies. Shoudd any
Party choose toalow patrons to bring in outside food or drink, the alowing Party shall
immeditely assume all liability and responsbiliy for such actions, and hold harmless
the other party.

The Bal Club agrees to conduct concession sales in a ckan, professional, and businesslike
manner similar to operations in other Minor League balparks and agrees to comply wih all
local state and federal laws and regulations.

5.2 Naming and advertising rights and baseball promotion. Ball Club has the exclusive right
to sell naming and advertising rights, space and opportunities within the Faciity in
compliance with City Code. Ball Club shall retain al revenue from such sales,
ncluding but not limited to signage (including signage that faces to the exteror of the
Balpark), banners, scoreboard advertising, disphys, announcements, program
ad§ertisements and product plcements subject to the folowing exceptions and imitations
only:

(a) The rght to name the Faciity exercised in Secton 1.1, abowve, and al revenue
from the sale of such right, bebngs exclusively to the City from June 17, 2008, to June
26, 2032. Thereafter, if this Agreement has been renewed and is in
effect,Tthe Ball Club subsequently may exercise aternate naming rights with the
concurrence of the City and with payment of fifty percent(50%) of the Net Revenues
(as defned in Secton 5.2(h) to the Ciy of Bilings Balpark Permanent Fund, as outlined in
Secton 6.9 bebw.

(b) From June 17, 2008, to September 30, 2017, revenue received from Wendy's of
Montana for scoreboard advertsing sod to defray the cost of construction of the Faciity
bebngs exclusively to the City. In exchange, Wendy's name wil remain on the ekectronic
scoreboard, through September 30, 2017, and Wendy's wil receie four tickets to all events
to be hed n the stadium through that period. Wendy's wil have an opton to renew signage
rights at the current rate at the time of renewal

c) From June 17, 2008, to September 30, 2017, revenue received from First Interstate
Bank (Bank) for scoreboard advertsing sold to defay the cost of construction of the Faciity
bebngs exclusively to the City. The scoreboard sign for the Bank wil occupy a space for 10
seasons, from July 1, 2008, through September 30, 2017, and the Bank wil receive four
tickets to all events to be held in the stadum for a perod of 10 years. The Bank sign shall
reman in the same bcation and size i currently holds through September 30, 2017. The
number of advertisers onthe scoreboard through September 30, 2017, wil be limited to 3
companies in additon to the Bank, and none of the other advertsers wil represent the
financial services industry.

(d) From June 17,2008, to September 30, 2017, revenue receied from donations related to
scoreboardsignage from Jean E. Dimich and Mke D Dimich and Sons dba PepsiCola Botting
Company of Bilings belongs exclusively to the City. The Donors have the right to have the
Pepsilogo placed on the scoreboard in a mutually agreed upon size and format through
September 30, 2017, and wil have right of first refusal to the same signage for a period of 10
years at the current rate at the time of renewal.

(e) A3ynaming and advertising rights sod by the Bal Club may
s hall not extend beyond the term of this agreement without the express written
consent of the City;, and

() Without exception, the sale of naming rights in the Faciity wil be undertaken in a
manner consitent with the standards of professional basebal and recognizing the
Facity is intended to provide a venue and environment suitable for family entertainment.

(g) Once the above-spensershp advertising agreements in 5.2(a) through (d)
above have expired, Ball Club shall have the exclusive right to sell and retan the
revenue received for the open nventory located on the scoreboard.
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(h) Al revenues received by the Ball Club in accordance with Section 5.2 (g), minus
marketing expenses, activation expenses, commissions, and other delvery costs (the
“Net Revenues”), shall be accrued and fity percent(50%)shal be returned to the City of
Bilings Ballpark Permanent Fund to be used to nvest back nto the enhancement or
purchase of the existing scoreboard.
(i) The team Ball Club shal have the right to disply the company logo and name as a
condition to fufill the fied naming rights agreement.
(DThe naming rights of the team and any revenue derived from those rights will revert to the
City in the event of the sale of the Ball Club or the termination of the lease with the

Mustangs.

5.3 Safe, clean concession operations and food service. The Bal Club wil at al times
use necessary care to provide safe, clean operatons for al events at which it engages
in concession saks. Bal Club agrees that al of its storage, preservation, refrigeration,
preparation, cooking and delvery of food and beverage wil fuly comply with al
standards of RiverStone Heath, and the City’s Fire Department and Buiding Codes

Division for all events at which it engages in concession sales.

5.4 Vendor Selecton. Except for City-sponsored events, the Ball Club has the exclusive
right to contract with third parties for concession and vending services atbasebal and
basebal-related events and to select and sell partal or excusive concessbnrights for
baseball and basebal related events at the Facity and to lease, rent or delegate the right
to engage n concession saks for basebal and basebal-related events at the Facity
upon terms it considers appropriate and consstent wih the requirements of Secton 5.3,
above. Provided, the City shall have the authorty to determine its own contracts and fees
for events that t sponsors.

5.5 Prcing. The Bal Club has the exclusive right and authority to determine and set
reasonabk prices and lease and rental rates for admission, concessibns, advertising,
sponsorships, naming rights (subject to the provsions of Section 5.2) and use of the
Faciity, except for City-sponsored events.

Section 6. Cleaning, mainte nance, re pairs, safe ty,improvements and ownership.

6.1 Duty of Ball Club.  The Bal Club has the right and responsbility to regularly clean,
mantain, preserve, repar and safl operate the Faciity in accordance with this Secton
and appicabke Bws and in such a manner as to meet or exceed all appicable standards
of Mnor League Basebal.

6.2 Duty of City. The City has the rght and responsbility to clean, maintain, preserve,
repar and sakl operate the Facilty, except the playng surface, during and immediately
folowing each non-basebal related event it schedules pursuant to Section 3.7, and at all
times to maintain, presernve and safely manage the grounds of Athletic Park Block outside
the confnes of the Faciity wals, incuding but not imited to sidewaks, landscaping,

artwork, memorials, parking lots, protectve netting and related structures.

6.3 Playing surface, grounds and irrigation. The Bal Clb has the exclusive right and
responsbility to mantain, repar and prepare the basebal playing surface and any areas
that include improvements made by and providing ncome to the Ball Club. The City shal
be responsbk for the reasonable cost of maintenance, repar and preparation of the playing
surface, outside the ordnary course of Ball Club operations, necessitated by Ciy-sponsored
events. The Bal Clb shall maintain the grounds within the interior wals ofthe Facity n a
manner that meets or exceeds al Applcabe Standards, including maintenance of the
irrigation system wihin the Facility.



6.4 Ceanng. The Bal Club agrees that al public areas wihin the Faciity, including
seating, entrances, restrooms and concession faciities wil be ckaned daiy if needed wih

ceanng agents with complete Material Safety Data (MSD)informaton on sie
and procedures approved by the Ciy-County Heath Department. The entre Facilty wil be
ckaned at least monthly from April to September.

6.5 Maintenance and utilties wihin the Faciity. The Ball Club shall pay al utlity charges
and regularly perform all routine maintenance within the Facity, including but not Imited
to: panting, plumbing, mechancal, HVAC, and ekcfrical and other needed repars in
accordance with professional buiding management standards by knowledgeable
service personnel, or as reasonably directed by the City. The Bal Club shal use its
own equipment for all such maintenance or separately contract for such maintenance and
repars. To insure Ball Club's compliance with cleaning, maintenance, al on-sie
concessbn operations and City-authorized mprovements, the City's representative
shall inspect the Faciity quarterly.

6.6 Repairs. The Ball Club will be responS|bIe for making rout|ne
repars within the Facity € b A
Bal-Club-as soon thereater after dlscovew as can reasonably be arranged up to a total of
$5,000 annually. The City wil contribute $30,000 annually to a routine maintenance
fund to be used afterthe Ball Club has reached its srasxdsauira $5000.00 contriubtion. The unspent portion of each
year's fund will be retained for five year for—+repairs—costing—upte-$30;000. In order to expedie the
repar process, the City Administrator or his/her designee is hereby authorized by the City
Counci to approve such repairs in keeping with the CitysPurchasing Polcies and Procedures.
Al Ciy-paid repars of more than $25,000 are considered Capital Repars and shall be
approved as outlined in Section 6.9, Capital Repar and Improvement Fund. The City shal be
responsible for the costof repar of damage occurring at City-sponsored events.

6.7 Restrooms. The Ball Club agrees the publc restrooms wil be stocked, supplied and
checked regularly during basebal and basebal-related events and that cleaning will be
performed as needed. The City agrees it is responsble for restocking, supplying,
checking and cleaning the public restrooms during and folowing non-baseball
events.

6.8 Fire and life safety. As required by the Billings Fire Department, emergency exit
systems shall be operational and fire code compliant at all times. that-the—Fasiity—is—in-

duse. as required—by-theBilings—Fire Department:In addtion, the Bal Club agrees to
comply wih the Life Safety Code and n specific, the folowing items:

(a) Emergency Ighting shall be provided as required by City Code

(b) Fire extinguishers shal be inspected monthly and the date and nitials of each
inspection noted on an inspection card attached to each extinguisher. The fire extinguishers
wil be serviced and properly mounted with Type K extinguishers placed n or near each
cooking area.

(c) Fire hoses shal be inspected monthly during the operating seasonand all
deterbrated hoses and corroded hose connections wil be replaced according tothe
Uniform Fire Codes Compliance with the above Fire Codes wil be done at Ball Club
expense.

(d) The Facity s smoke free and smoking shall not be permitted anywhere within the
tlcket booths and entrance fences, locker rooms, spectator seaing, and field areas exeept—

(e) The haneicapped accessbiity and seating areas shall be appropriately equipped
and clearly indicated.



6.9 Captal repar and improvementfund. The City has created and shall administer a
fund known as the 'City of Bilings Balpark Permanent Fund," which is a permanent fund
of the City avaiable for major repars and capial improvements to the Facility
(workbeyond the scope of routine maintenance and repar duties described n Section 6.6
of this Agreement). Separate accounts within the permanent fund may be established and
earmarked for partcular uses, plans and projects wihin the Facility or Athetic Park
Block. Prior approval of the Facity Review Committee created in Section 6.10, below, is
requred to authorize any expendiure of funds from the Balpark Permanent Fund. Any singe
expenditure from the Balpark Permanent Fund exceeding $25,000 must receive prior
approval from the Mayor and City Council Regardkss of the amount of any expenditure,
all contracts must comply with the City Purchasing manual and City contracting rules.

6.10 Facility Review Committee. A Facity Revew Committee consisting of one
authorized representative each of the Citys Parks, Recreation and Pubic Lands
Department, the Ciy's Park Board and the Bal Club, and two members appointed by the
City Council shall as necessary periodically review the management, operation, use and
maintenance of the Faciity. This Committee shall make recommendations to the Mayor and
Cty Council for any expenditure exceeding $30,000 from the Balpark Permanent Fund.

6.11 Remedees. In the event either Party does not satisfactorily perform ks ckaning,
upkeep and maintenance oblgations under ths Agreement, the other Party has the right
to hre a third-party to perform such obligations and charge the cost of such cleaning,
Upkeep or maintenance to the non-performing Party.

6.12 Improvements by Ball Club. The City agrees to allow the Ball Club, at its own
expense:

(a) To buid a 3,000-square-foot, glass-enclosed “Great Room” above the concessbn stands
behind the third base dugout, covering the width of the concourse, provided that the City wil
supervise design and construction of the structure to ensure it meets Ciy standards;

(b) To buid a chidren’s play area and zip line from the area between left and center fied to

the sidewak abng 10th Avenue North. Any play area or zip line must meet the American
ngierty for Testing and Materiak (ASTM) and Consumer Product Safety Commission
guidelines;

(c) To make any non-structural improvements and add any decorations to the interior of the
Ballpark, provided that the Bal Club complies with all City permitting and construction
requrements. Exterior improvements may be made with consent of the City/PRPL;

(d) To dsphy advertising throughout the interior of the Balpark, with the exceptions of
signs above, bebw and beside the scoreboard, and to keep all revenues derived from such
advertising. No later than January 1, 2020, the Facility Review Commitee wil evaluate and
make a recommendation to the City Council on expansion and replacement of the video board
portions of the scoreboard;

(e) To build Aaddiional seating or standing areas, incuding tables, beverage statons,
bars, canopies, food vending areas, and other seatng enhancements as presented and
approved by the Bal Club and City;

() To build Aaddiional concession stands, portable food and beverage carts and vending
areas; and

(g) To build Aadditional mprovements as recommended by the Faciity Review Commitee
and approved by the City Counci.



6.13 Ownership. Any trade fixtures and equipment installed by the Bal Club shall remain
the property of the Ball Club. Al permanent fitures, repars and mprovements to the Faciity
are deemed to be part of the Faciity after completion of their construction/installation and
thereatter are the property of the City,

Section 7. Fireworks and displays.

7.1 Fireworks and similar dsplys wil be permited in accordance with appicable laws and
ordnances and in the discretion of appropriate City authorities. At no time shall any such
displays interfere with operations of the Billings Logan Arport.

Section 8. Continuation of professional base ball at the Facility.

8.1 Continuing operations. During the term of this Agreement, the Bal Club agrees to
maintain membership inthe NAPBL and operate a professional basebal team in Bilings,
Montana, at the Faciity.

8.2 Covenant not to relocate. The Bal Club agrees to schedule and play its home games
at the Faciity during the entire term of this agreement, and provided that the Facity co
ntinues to meet or exceed al applcabe standards of professional baseball, covenants
not to rebcate the playing ste of more than one of s home games without the prior
written consent of the City.

Section 9. Miscellane ous

9.1 Ball Cub emplbyees. It is understood and agreed that no agent, servant, employee,
contractor or subcontractor of the Ball Club shall under any circumstances be deemed an
agent, servant or employee of the City, and that no agent, servant or empbyee of the City
shall be under any circumstances deemed an agent, servant of the Ball Club .

9.2 Announcement. The Bal Club agrees to make the following announcement before
each event that takes plce at the Stadium:

"Ladies and Gentlemen:

Wekome to Dehker Park owned by the City of Billings, and the proud
home of the Bilings Mustangs Professional Basebal Club. For your safety, the
Mustangs and the City of Bilings ask you to take a moment to familiarize
yourself wih the nearest passageways and exits to be used in case of fire or
other emergencies.
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These exts are bcated at (description of exits).

Aso, we would ke to remind you that Dehler Park is a SMOKE-FREE faciity by
order of the Bilings City Council. Further, please be attentive to the field of play
because attimes objects, such as bats and balls may enter the seating area.

Thank you for your cooperation.”

9.3 Assignment. This Agreement is not assignablke by the Ball Club in whole or in part
wihout the prior written approval of the City.

9.4 Ballpark Sale. The City shal not sell or attempt to sell the Balpark or any part thereof to
any party for the duration of this agreement.

9.5 Indemnification. The Ball Club and each contractor or subcontractor of Ball Club performing
work on the faclity and other organizations using the Faciiy shal ndemnify, defend and hold
have—the—dutyto-defend the City and—held—it harmless from and against al chims, labilities,
damages, losses, judgments and expenses including reasonabk attorney's fees and liigation
costs arsing out of or resulting from the negligent acts or omissions of anyone they employ
directy or indirectly, including sub-contractors, agents and volunteers. Al users shall agree to,
acknowledge and sign appicablke document(s) contaning this indemnification.

The City shall ndemnify, defend and-held-have—the—duty—to-defend hold the Ball Club
and-held—it harmless from and against al chims, liabiities, damages, losses judgments and
expenses including reasonabk attorney's fees and ftigation costs arishg out of or resuting
from the negligent acts or omissions of ts officers, employees or contractors.

9.6 Insurance. The Bal Club, each vendor providing services to a Ball Club event or City
event and and eaeh a ny other organization including but not limited to BALB and MSU-B,
ushg which use the Faciity shallannually renew and carry lability and property, fre and
casuaty nsurance_naming the City as a primary, non-contributory

msured when appllcable as approved bythe Bllllngs Cty Attorney, reluding-

The Ball Club, each vendor providing services to a Ball Club event or City event and al other
seasonal and shgle event users shal ako obtan a separate Iquor liabity insurance policy or
endorsement in the amount of One Milb n and no/100 Dolars ($1,000,000) Per Occurrence
naming the City as a primary, non-contributory insured when
any akoholic beverages are sod or consumed during any event .

The Bal Club and al other seasonal and single event users shall obtain a Commercial General
Liablity (CGL)insurance polcy m—an—ameunt—as—set—feﬁh—belew—and under the terms and

Except for Liquor Liability insurance, all other Fhe-required insurance
wil be equivalent—te in the mnimum amount of One Miion Five Hundred Thousand and
no/100 Dolars ($1,50 0,0 00 ) per occurrence (MCA Secton 2-%108(1) and shall be n effect
for the entire basebal use season including practice and scheduked games for the term of
this agreement. Prior to the start of the use of the Facilty each year, the Ball Club and all
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other permitted users shall provide the City a Certificate of Insurance made out to the
City of Bilings and naming the Ciy of Bilings as a prmary, non-conftributory insured in al
categories of insurance. The Cityreserves the right to require reasonabk increases n
insurance coverage or changes in types of coverage as the circumstances or insurance
industry practices may require. The City shal be notiied by Bal Club or its insurer n
writing thirty (30) days prior to any cancelbtionor nonrenewal of the polcy. The
notice of cancelation must be sent to the City.

If al or significant portion of the Faciity is damaged or destroyed by fire or other casualy, in
the event such loss is covered by insurance to the extent of eighty percent (80%) or more of
the vale of such portion(s) the City shall repar and rebuid the Facility wih reasonablke
diligence to the condition mmediately before the loss, the condition required by bBw or Mnor
League Professbnal Standards, at the sok option of the City. Such repars or rebuiding shall be
completed as soon as reasonably possible and in consultation wih the Ball Club. If, n the good
fath judgment of the Parties, there is substantial interference with the operation of the Ball Club’s
use of the Facility that requires the Ball Club to temporarily use another Facility, the sole remedy
wil be a pro rata abatement of payments due to the City in this Agreement for the period of time
such interference has occurred. The Ball Club shal have the right to schedule home games at
another faciity during such time.

If atthe soke option of the City the faciity is not or cannot be restored to the condition
immediately before such casualty or loss, the condtion required by law or to Minor League
Professional Standards following such casualty or loss, this Agreement may be canceled and
voided by the Bal clb. Under such termination by Ball Club, neiher Party shall have any chim
of any kind or type aganst the other Party as a resultt of such termination.

9.7 Ball Cub agrees not to discriminate n any manner on the bass of age, gender,
martal status, race, color, creed, handicap, height, weight, natonal origin with respectto
any appicant or employee, and will use its best efforts to confirm in all respects to the
pertinent provisons of federal, state and/ or local laws, ordinances, rules and regulations
of employment practices. Ball Club agrees that in serving the public, its employees shal not,
on the grounds of gender, marital status, race, color, creed, handicap, height, weiht,
national origin, discriminate or permit discrimination or refuse to serve a person or group of
persons n any manner prohibited by federal state or bcal laws, rules, ordinances and
regultions.

9.8 Stadium Securty. The Bal Club shal provide security at each home baseball game
and pay for up to two (2) uniformed Police Officers. ateach-Bal-Chb—Homebasebal-game-

9.9 Breach and Remedies. Shoud any material conditon of this Agreement be violated,
a notice thereof in writihg shall be issued; and if said breach is not corrected wihin thirty
(30) days of said notice, this Agreement may be terminated at the option of the Party
wronged without further notice; provided, however, that this clause shall not requre the
termination of this Agreement, nor shall it prevent the issuance of any other remedy at law
or in equity.

9.10 Default. The Ball Club shall be considered in default of ths Agreement if:
a) The Faclity 5 abandoned or vacated by the Ball Club; or

b) Proceedings are commenced against the Ball Club by any court under a bankruptcy act
or for the appointment of a trustee or receiver of the Bal Clb’s property, ether before; or
after the commencement of the term of this Agreement; or

c) The Ball Club fais to perform any of ts material conditions or obligations under this
Agreement after thirty (30) days receipt of written notice.
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9.11 Default Remedies. In addiion to any other remedy provided in this Agreement, the
Parties shall be entitled to remedy any default following the expiration of the required notce
as folows:

a) Recowver of monies due and owing, together with interestfrom date such monies were

due;
b) A right of specific performance of non-monetary covenants and agreements;

c) Cancel and terminate this Agreement immediately or at any date elected by the
non-defaulting Party;

d) If ths Agreementis terminated because of the Bal Club’s default for any reason, the
amount to be paid by the ball club shall be equal to the principal amount owed plus accrued
interest

9.12. Dspute Resoltion. If a dspute arises concerning any provison in this Agreement, the
parties shall folow this order of resohing the dspute:

a) The parties shall first attempt to nformally resolve the dispute.

b) If the matter remains unresohed, the parties shall then attempt to resohe the dispute
through mediation using an agreed-upon process.

c) If mediation does not resolve the dispute, the parties may mutually agree to binding
arbitraton with an agreed upon process; however, the Parties are not obligated or required to

submit the dspute to binding arbtration and may proceed to d) below wihout such mutual
agreement.

d) The Partes may unilaterally pursue other remedies including but not lmited to
[tigation.

9.13 Applcabke Law and Venue for Litigation. This Agreement shal be governed n al
respects by the bws of the state of Montana, and the parties expressly agree that venue for
any ltigation related to ths Agreement shal be n the Montana Thirteenth Judicial District
Court, Bilings, Yelowstone County, Montana, and there shal be no other venue for resolition
of disputes arisihg from the Agreement or the performance ofits terms.

9.14 Attorney fees and costs. In the event it becomes necessary for any Party to this
Agreement to retain an attorney to enforce any of the terms or condiions of the
Agreement, then the prevaling party shall be entited to a reasonabke attorneys fee
and costs, ncluding such fees and costs for in-house counsel

9.15 Amendment and modificaton. The Parties hereby agree that any amendments or
modfications to ths Agreement or any provisons heren may be requested at any time
during the term ofths Agreement and, if mutually agreed upon, shal be made in wriing
and executed in the same manner as the orignal document and shal, after executon,
become a part of this Agreement. Negotiatons for amendments or modifications of ths
Agreement shall be conducted n good fath and in a manner consitent with the sprit
and purpose ofthis Agreement.

9.16 Severabiity. Any provson of this Agreement decreed invalid by a court of
competent jursdiction shall not nvalidate the remaining provisons of the Agreement.
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement this day of

CITY OF BILLING S, a Montana Municpal Corporation
BY:

Mayor
Seal

ATTEST:
City Clerk

APPROVED:

o o

CITY ATTORNEY
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BALL CLUB: Mustangs Baseball LLC, a Montana Corporation

BY:

ATTEST:

(Seal)
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