
           

  County of Yellowstone Board of Adjustment
AGENDA-Thursday, October 12, 2017, 4:00 p.m.

Miller Building, 1st Floor Conference Room
2825 3rd Avenue North, Billings, Montana  

NOTICE TO THE PUBLIC
 

Public Comment:
There will be a Public Comment Section as noted on the agenda. This is the time
members of the public may comment on any item not appearing on the agenda. Under
State law, matters presented under this section cannot be discussed or acted upon by the
Zoning Commission during this time. For items appearing on the agenda, the public will
be invited to make comments at the appropriate time. It is very important to speak clearly,
and state your name and address for the record. Please limit your comments to three (3)
minutes or less.

             
Call the meeting to order.
 

Introduction of the County Board of Adjustment Members and Planning Department Staff.
 

Public Comment
 

Motion. Approval of Minutes:  April 13, 2017
 

 Disclosure of any Conflict of Interest-Members of the Commission and Staff
 

Disclosure of an Outside (Ex Parte Communication)-Members of the Commission and Staff
a.The Exparté Communication Binder is available at the Sign-In and Agenda Station.
 

Regular Business:
 

A. Opening of public hearings.
 

B. Reading of rules for the procedure by which the public hearings will be conducted.
 

C. Reading of notices of the public hearings on the following items:
 

Public Hearings:
 



a.   Item #1 County Variance 268–Tax ID# X00416 Tax ID X00417, Monica Plecker,
Planning Division Manager, presenting. – An appeal of an administrative decision to grant a
Zoning Compliance Permit for a Solar Photo – Voltaic Facility on property legally described as
S08, T01N, R25E and S10, T01N, R25E, consisting of 369 zoned acres of land generally
located at 3916 Alkali Creek Road.
 

 

Other Business/Announcements
 

a.   BOARDS & COMMISSIONS ETHICS TRAINING-Wednesday, October 18, 4:00-6:00
PM, Billings Community Center, 260 North 23rd Street, Billings, Montana. Monica Plecker,
Planning Division Manager.

 

Adjournment
 

The County Board of Adjustment will hear all persons wishing to speak relative to the proposed variance.
Testimony regarding the above mentioned items may also be submitted in writing to the Planning Division,
4th Floor of the Miller Building, 2825 3rd Ave North, Billings, MT 59101 or phone 657-8246. Additional
information on any of these items is available in the Planning and Community Services Office. Public
hearings are accessible to individuals with physical disabilities. Special arrangements for participation in
the public hearings by individuals with hearing, speech, or vision impairment may be made upon request at
least three days prior to the hearing. Please notify Tammy Deines, Planning Clerk, at 247-8610 or e-mail at
deinest@ci.billings.mt.us.
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The County Board of Adjustment met on Thursday, April 13, 2017 in the 1st  Floor Conference 
Room, of the Miller Building located at 2925 3rd  Avenue North. Vice Chairman Bailey called the 
meeting to order at 4:00 p.m. 
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Chairman Hecker introduced the County Zoning Commission members and staff in 
attendance: Nicole Cromwell, Zoning Coordinator; Tammy Deines, Planning Clerk 
 
Others in Attendance:  Jim Slehofer; Bruce Lackman 
 
Public Comments 
Chairperson Hecker opened the public comment portion of the meeting and asked if anyone 
wished to speak on an item not on today’s agenda. There was none. 
 
Approval of Minutes:  
Motion 
The November 10, 2016 meeting minutes are approved as submitted with a unanimous 
voice vote. 
 
Disclosure of Conflict of Interest: There were none. 
 

Disclosure of Exparte Communication: Zoning Coordinator Nicole Cromwell stated staff has 
not received any communications following the preparation of the staff report. 
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PUBLIC HEARINGS:   Zoning Coordinator Nicole Cromwell reviewed the procedures for 
public hearing and stated the Board will open a public hearing and allow public comment this 
evening. She reviewed the hearing and presentation processes for the meeting for reviewing 
and acting on each variance.  

Item #1 Return Item - County Variance #285 – Fire Rock Subdivision – Lot 7 – 
A variance from 27-308 requiring a minimum lot area of 1 acre to allow a 
minimum lot area of .5 acres on proposed Lot 7, Block 1, Fire Rock Subdivision in 
an Agriculture Suburban (A-S) zone generally located at 1008 64th St West, Tax 
ID: D00406. 

 
RECOMMENDATION 
The Planning Division is recommending conditional approval of County Variance #285 and 
adoption of the findings of the 7 criteria. 
 
Zoning Coordinator Cromwell referred to a plat map and oriented the Board to the proposed Lot 
7, and stated only ½ acre is needed for the facilities.  The facility maintenance for the storm 
water or the access could be addressed with the proposed conditions of approval: 
1) Limited to the proposed Lot 7, Block 1 of Fire Rock Subdivision. 
2) Limited to one .5-acre lot. 
3) That the private easement on Chimney Rock Drive be modified to provide access to both the retention pond 
and dry hydrant for emergency personnel and maintenance personnel. 
4) That the driveway now servicing the retention pond and dry hydrant be a dedicated public right-of-way, to 
be maintained by an RSID. 
5) That lot 7 be dedicated to the public, including the dry hydrant and retention pond to be maintained by an 
RSID paid for by all lot owners of the subdivision. 
6) The amended subdivision and the modifications required by conditions 3 through 5 will be completed 
within 18 months of Board of Adjustment approval.  
7) Failure to begin or complete actions required will void the variance.  
8) The conditions of the variance will run with the land described in this authorization and shall apply to all 
current and subsequent owners, operators, managers, lease holders, heirs and assigns. 
 
Discussion  
Chairperson Hecker asked about the storm water flows.  Nicole Cromwell indicated this is the 
retention area in the subdivision that is a private lot, and the remaining storm water drainage 
will be addressed in the parkland.  In response to question by Board member Poppler, Nicole 
Cromwell explained the plat was redrawn after the preliminary plat submittal.  She pointed out 
that there is an RSID in place to maintain the facilities.  Board member Rierson asked if the 
variance is needed.  Nicole Cromwell stated the original staff recommendation was for denial 
but since then, these issues have been addressed with the proposed conditions of approval.  She 
said there is an inherent hardship with the land but the proposed facilities create a hardship, 
creating a need for the variance request. 
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Public Hearing 
At 4:18 p.m., Chairperson Hecker opened the public hearing and asked if there was anyone 
wanting to speak regarding County Variance #285.  There was none.  Chairperson Miner closed 
the public hearing and called for a motion.   
 
Motion 
Board member Rierson made a motion and it was seconded by Board member Bailey to 
conditionally approve County Variance #285 with the conditions presented by staff and the 
findings of the seven criteria. 
 
Discussion 
Chairperson Hecker called for discussion on the motion.  Agent Jim Slehoffer explained the 
reason for the variance request is to address the liability for the owner of Lot 8. 
 
The motion carried with a unanimous voice vote. 

 
Other Business 
Announcement:  The Yellowstone County Board of Adjustment will not hold a meeting on 
May 11, 2017 due to a lack of applications.  The next meeting will be held as legally announced 
and advertised. 
 
The meeting was adjourned at 4:20 p.m. 

 
 



   

County Board of Adjustment
Meeting Date: 10/12/2017  

SUBJECT: County Variance 268 - An Appeal of Administratively Issued Permit PLN-17-00345

THROUGH: Monica Plecker  PRESENTED BY: Monica Plecker

Information
REQUEST
Item #1 County Variance 268 –Tax ID# X00416 Tax ID X00417, Monica Plecker, Planning Division
Manager, presenting. – An appeal of an administrative decision to grant a Zoning Compliance Permit for a Solar
Photo – Voltaic Facility on property legally described as S08, T01N, R25E and S10, T01N, R25E, consisting of
369 zoned acres of land generally located at 3916 Alkali Creek Road.
 

RECOMMENDATION
Staff recommends the Board affirm in whole the administrative interpretation of Sec. 27-305 as it applies solar
photo-voltaic facilities as an allowable use for properties zoned Agricultural Open Space.

APPLICATION DATA
OWNER: DNRC  
AGENT: MT Sun, LLC  
LEGAL DESCRIPTION: S08, T01N, R25E and S10, T01N, R25E  
ADDRESS: 3916 Alkali Creek Road  
CURRENT ZONING: A-1, Agricultural Open  
EXISTING LAND USE: Vacant, Grazing  
PROPOSED USE: Solar Photo-Voltaic Facility  
SIZE OF PARCEL: 396 zoned acres  

CONCURRENT APPLICATIONS
 There are no concurrent planning applications for the lands described above.

APPLICABLE ZONING HISTORY
PLN-17-00345 stated the use of Photo-Voltaic Solar Facilities are an allowable use and further clarified fencing
requirements for barbed wire and electrically charged fencing in A-1 zoning districts.

SURROUNDING LAND USE & ZONING
NORTH S08, T01N, R25E :

NORTH S10, T01N, R25E:

Zoning: Unzoned
Land Use: Ag land, Grazing, Residential
Zoning: Ag Open
Land Use: Ag land, Grazing

SOUTH S08, T01N, R25E :

SOUTH S10, T01N, R25E:

Zoning: Ag Open
Land Use: Residential
Zoning: PUD
Land Use: Residential



EAST S08, T01N, R25E :

EAST S10, T01N, R25E:

Zoning: Ag Open
Land Use: Residential
Zoning: Ag Open
Land Use: Ag land, Grazing

WEST S08, T01N, R25E :

WEST S10, T01N, R25E:

Zoning: Unzoned
Land Use: Agricultural
Zoning: Ag Open
Land Use: Residential

BACKGROUND
On February 11, 2017, MT Sun L.L.C. requested a zoning compliance permit from the City-County Planning
Division.  Exhibit 1 – Application.  MT Sun wanted to place solar panels on approximately 369 acres within the
County’s Zoning Jurisdiction.  There are additional panels proposed for lands outside of the zoning jurisdiction.
The land within the County’s zoning jurisdiction is owned by the State of Montana.  Because the land is owned by
the State, the County cannot force the State to comply with its zoning regulations.  The State can decide it does not
want to comply with the County’s zoning regulations.  The State has to request an exemption from the County’s
zoning regulations to use land contrary to zoning. MCA 76-2-401 and 76-2-402 requires the Agency to give notice
to the Board of Adjustment. Within 30 days, a hearing shall be held by the board, though the board shall have no
power to deny the proposed use but shall act only to allow a public forum for comment on the proposed use.
 
On February 14, 2017, the Division granted the permit.  Exhibit 2 – Permit.  The Division found that MT Sun’s
proposed solar panels complied with the Agricultural Open zoning designation of the land.  The Division did not
find a special review was required for the proposed solar panels.  The Division did not provide the permit to anyone
other than MT Sun.  No one had requested a copy of the permit.
 
On May 5, 2017, Karen Kosiarek requested a copy of the permit.  Exhibit 3 – Request for Public Records. 
Kosiarek owns land that abuts MT Sun’s proposed solar project. On May 5, 2017, the Division provided Kosiarek
with a copy of the permit.  
 
On May 12, 2017, Kosiarek requested the decision of the Division to grant a permit to MT Sun be appealed to the
Yellowstone County Board of Adjustment.  Exhibit 4 – Appeal Letter.  Kosiarek explained why she believed MT
Sun’s proposed solar project did not comply with the Agricultural Open zoning designation of the land and
requested the Division initiate a special review process for the solar project.
 
On June 2, 2017, Wyeth Friday, the Director of the Planning and Community Services Department, advised
Kosiarek that her appeal of the City-County Planning Division’s decision to the Board was not timely.  Exhibit 5 –
Appeal Response Letter.  Friday explained why the Division believed MT Sun’s proposed solar project did
comply with the Agricultural Open zoning designation of the land and that even if the solar project did not comply
that the State could ignore the County’s zoning regulations as state statute allows public lands to be used for uses
contrary to zoning.
 
On July 24, 2017, Andy Adamek, an attorney who represents Kosiarek, advised the Board of Kosiarek’s position on
the situation. Further requesting an appeal to the County Board of Adjustment. Exhibit 6 – Board Letter.
 
On September 8, 2017 the Board set a hearing for October 12, 2017, on Kosiarek’s appeal from the Division’s
decision to grant MT Sun a zoning compliance permit.  The Board provided notice of the hearing to Kosiarek,
Kosiarek’s attorney, MT DNRC and MT Sun.  Exhibit 7 – Notice of Hearing.
 
The appeal presents two issues: (1) did Kosiarek timely file her notice of appeal and (2) did the Planning Division
correctly interpret the zoning regulations when it determined that MT Sun’s proposed solar project was an allowed
use that did not require a special review on land designated as Agricultural Open?

The below findings do not relate to the timeframe for appeal or applicable codes, but only to whether the proposed
use of a photo voltaic solar farm is allowable in the A-1 zoning district 

Section 27-305 states that Utilities (Public Service Installations), Stations Only, are allowable.  
According to the zoning code “Utility, public” is defined as “A private business organization performing

1.



some public service and subject to special governmental regulations or a governmental agency performing
similar public services, the services by either of which are paid for directly by the recipients thereof. Such
services shall include, but are not limited to, water supply, electric power, gas and transportation for persons
and freight.”
Utilities are an allowed use on land zoned Agricultural Open.  Section 27-305 of the Yellowstone County
Zoning Regulations.  A special review is not required for utilities on land zoned as Agricultural Open. 
Utilities are defined in Section 27-200 of the Yellowstone County Zoning Regulations. The State’s land at
issue is zoned Agricultural Open.  The proposed solar panels on the State’s land are utilities.  The solar
panels would produce electricity.  The solar panels on the State’s land are an allowed use. 

2.

Storage areas are only an allowed use on land zoned Agricultural Open with a special review. Section 27-305
of the Yellowstone County Zoning Regulations. The Yellowstone County Zoning Regulations do not
define storage area.  The general definition of a storage area is found in The Illustrated Book of Development
Definitions. “Outdoor Storage: The keeping, in an unenclosed area, of any goods, junk material, merchandise,
or vehicles in the same place for more than 24 hours.” 
The State’s land at issue is zoned Agricultural Open.  The proposed solar panels on the State’s land are not
items being stored.  The solar panels would be items used to produce electricity.  The solar panels on the
State’s land are not a use that requires a special review.

3.

Agency’s interpretation of its regulations should be given deference.  McGee v. State , Dep't of Pub. Health
& Human Servs., 2017 MT 166, ¶ 12, 388 Mont. 129, 132, 398 P.3d 245, 247 (2017).  Only if its
interpretation is plainly inconsistent with the spirit of the regulation or lies outside the range of reasonable
interpretation should deference be denied to the agency’s interpretation.   
The Planning Divisions’s interpretation of Yellowstone County’s Zoning Regulations that solar panels are an
allowed use on land zoned Agricultural Open is not plainly inconsistent with the spirit of the Regulations and
lies within the range of reasonable interpretation permitted by the wording of the Regulations. 

4.

RECOMMENDATION
The Planning Division has determined the term Photo Voltaic facility to appropriately fit the zoning code definition
of a Utility. Specifically, the definition says, “A private business organization performing some public service and 
subject to special governmental regulations or a governmental agency performing similar public services, the
services by either of which are paid for directly by the recipients thereof. Such services shall include, but are not
limited to, water supply, electric power, gas and transportation for persons and freight.”

The request from MT Sun LLC for use of a solar power generation facility substantially meets the definition
provided by the zoning code and what is identified as an allowable use according to Section 27-305.

The Planning Division requests the County Board of Adjustment affirm in whole the staff’s interpretation of the
code requirements.
 

Attachments
Exhibit 1 
Exhibit 2 
Exhibit 3 
Exhibit 4 
Exhibit 5 
Exhibit 6 
Exhibit 7 
Aerial Image 

























































PLANNING DIVISION
“SERVING BILLINGS, BROADVIEW AND YELLOWSTONE COUNTY”

PLANNING & COMMUNITY SERVICES DEPARTMENT
2825 3RD AVENUE NORTH, 4TH FLO OR

BILLINGS, MONTANA  59101
PHONE: (406)247-8676 FAX: (406) 657-8327

September 15, 2017 Appeal of Administrative Decision 
COUNTY Variance #268
Project Number: PLN-17-00345

Dear Interested Party:

This is to inform you of the following Administrative Appeal recently submitted to the Planning 
Division:

County Variance 268 – C/S 2074 Parcel 1A2 Tax ID#X00416 Tax ID X00417 –An appeal 
of an administrative decision to grant a Zoning Compliance Permit for a Solar Photo – Voltaic 
Facility on property legally described as C/S 2074 Parcel 1A2 Tax ID#X00416 Tax ID 00417, 
consisting of 369 acres of land generally located at 3916 Alkali Creek Road. 

Notice is hereby given that the Board of Adjustment of Yellowstone County, Montana will hold 
a public hearing on Thursday, October 12, 2017, at 4:00 pm in the City Conference Room, 
1st Floor, Miller Building, 2825 3rd Avenue North. 

Information on the preceding item(s) may be obtained at the Planning & Community Services 
Department, 4th Floor of the Miller Building, 2825 3rd Ave North, Billings, MT 59101 or phone 
657-8247. Anyone wishing to be heard on this matter may appear at this hearing or provide 
written testimony to Planning Division at the address above.

Public hearings are accessible to individuals with physical disabilities. Special arrangements for 
participation in the public hearings by individuals with hearing, speech, or vision impairment 
may be made upon request at least three days prior to the hearing. Please notify Tammy Deines, 
Planning Clerk, at 247-8610 or e-mail at deinest@ci.billings.mt.us
Sincerely,

The Staff of the Planning Division



SEC. 27-1510. COUNTY BOARD OF ADJUSTMENT.
(c) Hearing, appeals, notices. Appeals to the county board of adjustment may be taken by any 
person aggrieved or by any office, department or bureau of the county affected by any decisions 
of the administrative officer. Such appeal shall be taken within a reasonable time, not to exceed 
thirty (30) days, by filing a notice of appeal specifying the grounds thereof with the officer from 
whom the appeal is taken and with the county board of adjustment. 

At the hearing any party may appear in person, by agent or attorney. 

(e) Powers and duties. The county board of adjustment shall have the following powers: 

(1) To hear and decide appeals where it is alleged there is error in any order, 
requirement, decision or determination made by an administrative official in the 
enforcement or interpretation of this chapter or of any resolution/ordinance 
adopted pursuant thereto; 

(f) Decision and appeals. In exercising the above mentioned powers, the county board of 
adjustment may, in conformity with the provisions of this chapter, reverse or affirm, wholly or 
partly, or modify the order, requirement, decision or determination as ought to be made, and to 
that end shall have all the powers of the office from whom the appeal is taken. The concurring 
vote of three (3) members of the board shall be necessary to reverse any order, requirement, 
decision or determination of any administrative official.
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