
           

 
COUNTY OF YELLOWSTONE ZONING COMMISSION

AGENDA-Monday, December 11, 2017
4:00 PM

Miller Building, 1st Floor Conference Room
2825 3rd Avenue North, Billings, Montana  

NOTICE TO THE PUBLIC
 

Public Comment:
There will be a Public Comment Section as noted on the agenda. This is the time members of the public may
comment on any item not appearing on the agenda. Under State law, matters presented under this section cannot
be discussed or acted upon by the Zoning Commission during this time. For items appearing on the agenda, the
public will be invited to make comments at the appropriate time. It is very important to speak clearly, and state
your name and address for the record. Please limit your comments to three (3) minutes or less.

             
Call the meeting to order.
 

Introduction of the Yellowstone County Zoning Commission Members and Planning Department
Staff.
 

Public Comment
 

Motion.  Approval of Minutes: November 13, 2017
 

 Disclosure of any Conflict of Interest-Members of the Commission and Staff
 

Disclosure of an Outside (Ex Parte Communication)-Members of the Commission and Staff
a.The Exparté Communication Binder is available at the Sign-In and Agenda Station.
 

Regular Business:
 

A. Opening of public hearings.
 

B. Reading of rules for the procedure by which the public hearings will be conducted.
 

C. Reading of notices of the public hearings on the following items:
 

Public Hearings:
 

a.   County Zone Change #684:The applicant is requesting a zone change request from



a.   County Zone Change #684:The applicant is requesting a zone change request from
Agriculture-Open Space (A-1) to Agriculture Suburban (A-S) on Lots 1 and 2 of Whitehorse
Subdivision, 1st Filing and from A-1 to Community Commercial (CC) on Lot 4 of Whitehorse
Subdivision, 1st Filing. Lots 1 and 2 equal a 36.7-acre parcel of land and Lot 4 is an 11.8-acre
parcel of land. Lot 3 of Whitehorse Subdivision, 1st Filing, a 21.8-acre parcel of land, will
remain in the A-1 zoning district. Lot 3 was originally included in the proposed zone change. 
A pre-application neighborhood meeting was held on September 22, 2017, at 7100
Commercial Avenue – Performance Engineering offices.  Presented by: Karen Husman,
Planner I

 

b.   County Zone Change #686: A zone change request from Agriculture Open-Space (A-1) to
Public (P) zoning on Parcel 2, C/S 3329, a 3.017-acre parcel of land generally located at 1525
South Shiloh Road. A pre-application neighborhood meeting was held on October 23, 2017, at
the Yellowstone Christian College Chapel. Presented by: Karen Husman, Planner I.

 

c.   County Zone Change #685 - 1730 48th Street West – Canyon Creek Nursery Planned
Development – A zone change request from Agriculture-Open Space (A-1) to Planned
Development with underlying zoning of Neighborhood Commercial (NC) with allowances for
nurseries, lawn and garden supply stores, professional offices, a microbrewery, and rental event
space. The legal descriptions is the eastern 8.78 acres of S1/2 NE1/4NE1/4, Section 21,
Township 1S, Range 25E. A pre-application meeting was conducted on September 21, 2107, at
1670 S 48th Street West. A Preliminary Review meeting was held on October 27, 2017, at the
Planning Office, 2825 3rd Ave North, 1st Floor Conference Room at 11:00 am. Presented by:
Nicole Cromwell, Zoning Coordinator

 

Other Business/Announcements
 

Adjournment
 

Following the public hearing, the County Zoning Commission will make a recommendation to the
Yellowstone County Commissioners.  The Board of County Commissioners public hearing will be held on
Tuesday, January 2, 2018, at 9:45 a.m. in Room 403A, 4th Floor of the Yellowstone County Courthouse.
The Board of County Commissioners will hear all persons wishing to speak relative to the proposed zone
change.

Information on the preceding item may be obtained at the Yellowstone County Planning Department, 2825
3rd Avenue North, 4th Floor or phone 657-8246.  Anyone wishing to be heard on this matter may appear at
this hearing. Public hearings are accessible to individuals with physical disabilities. Special arrangements
for participation in the public hearings by individuals with hearing, speech, or vision impairment may be
made upon request at least three days prior to the hearing. Please notify Tammy Deines, Planning Clerk, at
247-8610 or e-mail at deinest@ci.billings.mt.us
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Yellowstone County Zoning Commission 
Minutes for the Meeting of 

Monday, November 13, 2017 
 

1-DRAFT 

The County Zoning Commission met on Monday, November 13, 2017 in the Miller 
Building 1st Floor Conference Room, 2825 3rd Avenue North at 4:00 p.m.   The County 
Zoning Commission will make a recommendation to the Yellowstone County Commissioners.  
The Board of County Commissioners public hearing will be held on Tuesday, November 28, 
2017, at 9:45 a.m. in Room 403A, 4th Floor of the Yellowstone County Courthouse.  
 
At 4:00 p.m., Chairman Ryan Wittman opened the meeting and introduced the County Zoning 
Commission members and staff in attendance:  Nicole Cromwell, Zoning Coordinator;  
Karen Husman, Planner II, Tammy Deines, Planning Clerk.   

Commissioners and Staff 
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Jerry T. Ray Commissioner - 1 1 - 1 1 E 1 - 1 - E 1 1 - E 
Troy Boucher Commissioner 

Vice Chairman - 1 1 - 1 1 1 1 - 1 - 1 1 1 - 1 

Ryan Wittman Commissioner 
Chairman  1 1 - 1 1 1 1 - 1 - 1 1 1 - 1 

Tyler Bush Commissioner - - - - - - - - - 1 - 1 1 1 - 1 
Vacancy          -  -   - -  

 
Attending:  Scott Aspenlieder, Performance Engineering 
 
Public Comment 
Chairman Wittman asked if there was anyone wishing to speak during the public comment 
portion of the meeting. He stated any member of the public can be heard on any subject is not on 
the agenda; the Yellowstone County Zoning Commission will not take any action on these items 
at this time, but could choose to add an item to the next meeting agenda for discussion.  There 
was none. 
 
Disclosure of Conflict of Interest or Exparte Communication: There was none. 
 
Disclosure of Outside Communication.  There was none. 
 
Approval of Minutes: September 11, 2017 
Motion 
Commissioner Wittman made a motion and it was seconded by Commissioner Boucher to 
approve the September 11, 2017 meeting minutes as submitted.  The motion carried with a 
unanimous voice vote. 
 
  



Yellowstone County Zoning Commission 
Minutes for the Meeting of 

Monday, November 13, 2017 
 

2-DRAFT 

Public Hearings: 
 
Item #1:  County Zone Change #685 - 1730 48th Street West – Canyon Creek Nursery 
Planned Development – A zone change request from Agriculture-Open Space (A-1) to Planned 
Development with underlying zoning of Neighborhood Commercial (NC) with an allowances for 
nurseries, lawn and garden supply stores, professional offices, a microbrewery, and rental event 
space. The legal descriptions is the eastern 8.78 acres of S1/2 NE1/4NE1/4, Section 21, 
Township 1S, Range 25E. A pre-application meeting was conducted on September 21, 2107, at 
1670 S 48th Street West. A Preliminary Review meeting was held on October 27, 2017, at the 
Planning Office, 2825 3rd Ave North, 1st Floor Conference Room at 11:00 am. Tax ID: 
D00769A. 
 
RECOMMENDATION 
The Planning Division recommends approval request for a 30-day delay submitted by the 
applicant’s agent Robert Neihart, Performance Engineering on October 19, 2017.   

 



Yellowstone County Zoning Commission 
Minutes for the Meeting of 

Monday, November 13, 2017 
 

3-DRAFT 

Karen Husman opened this agenda item and stated the applicant is requesting a 30-day delay of 
hearing of this zone change request.  Nicole Cromwell noted the concurrent minor subdivision 
was approved prior to this public hearing.  The reasoning for the request for delay is the new 
property owner of Lot 3 does not wish to be part of the proposed zone change and the legal 
description must be revised to reflect the change. 
 
Discussion 
Chairman Wittman called for questions and discussion from the Commissioners.  There was 
none.   
 
Public Hearing 
At 4:02 p.m., Chairman Wittman opened the public hearing at and called for proponents or 
opponents of Yellowstone County Zone Change #684.  
 
Proponents 
Scott Aspenlieder, Performance Engineering, 7100 Commercial Ave. Ste #4,  Billings, 
Montana  
Ms. Aspenlieder is the agent for the applicant, NEXCO, LLC.  He stated the intent was for the 
three large parcels to be zoned Agricultural-Suburban but due to the owner’s desire to leave Lot 
3 zoned as Agricultural-Open, they are requesting consideration of the 30-day extension for the 
hearing.   
 
Opponents:  
At 4:05 p.m., Chairman Wittman asked if there was anyone else wanting to speak in favor or 
against Yellowstone County Zone Change #684.  There was none. At 4:07 p.m., Chairman 
Wittman closed the public hearing and called for a motion. 
 
Motion 
Commissioner Boucher made a motion and it was seconded by Commissioner Bush to 
approve the request for a 30-day extension for the hearing for Zone Change #684. 
 
Chairman Wittman called for a vote on the motion. 
 
Name Favor Against Abstain Absent 
Chairman Wittman X    
Commissioner Boucher X    
Commissioner Ray    X 
Commissioner Bush X    

The motion carries, 3-0.   
 
The 30-day request for extension is granted.  The public hearing will be heard at the next 
Yellowstone County Zoning Commission hearing on Monday, December 11, 2017. 
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Other Business/Announcements 

A.  The next meeting will be held as legally advertised on December 11, 2017.  Staff expects 
three public hearing.  “ 
 
 
 
Adjournment:  The meeting adjourned at 4:09 p.m. 
 
DRAFT-TO APPROVED BY A MOTION DECE,BER11, 2017 



   

County Zoning Commission
Meeting Date: 12/11/2017  

SUBJECT: Zone Change #684- Whitehorse Subdivision

THROUGH: Monica Plecker  PRESENTED BY: Karen Husman

Information
REQUEST
County Zone Change #684: The applicant is requesting a zone change request from Agriculture-Open Space
(A-1) to Agriculture Suburban (A-S) on Lots 1 and 2 of Whitehorse Subdivision, 1st Filing and from A-1 to
Community Commercial (CC) on Lot 4 of Whitehorse Subdivision, 1st Filing. Lots 1 and 2 equal a 36.7-acre parcel
of land and Lot 4 is an 11.8-acre parcel of land. Lot 3 of Whitehorse Subdivision, 1st Filing, a 21.8-acre parcel of
land, will remain in the A-1 zoning district. Lot 3 was originally included in the proposed zone change.  A
pre-application neighborhood meeting was held on September 22, 2017, at 7100 Commercial Avenue –
Performance Engineering offices.  Presented by: Karen Husman, Planner I

RECOMMENDATION
Planning staff recommends approval and adoption of the findings of the 11 criteria for Zone Change 684.

APPLICATION DATA
OWNER:                                 Nexco, LLC 
AGENT:                                  Scott Aspenlieder
LEGAL DESCRIPTION:            Whitehorse Subdivision - except for Lot 3
ADDRESS:                             NW Corner of Hesper Rd. & 48th St. W
SIZE OF PARCEL:                  70.23 acres
EXISTING LAND USE:             Agricultural
PROPOSED LAND USE:        Residential and Commercial
EXISTING ZONING:                 A-1
PROPOSED ZONING:             A-S and CC

CONCURRENT APPLICATIONS
Whitehorse Subdivision (approved and recorded); Whitehorse Subdivision, 2nd Filing (pending and under review) 

APPLICABLE ZONING HISTORY
Subject Property – None
 
Surrounding Property - The County has approved a number of zone change requests in the immediate area. Most
of those request were to change from A-1 to Agriculture Suburban (A-S) zoning to facilitate development of large
lot residential subdivisions. The property at 4745 Hesper Road - the northeast corner of S 48th Street West and
Hesper Road - applied for a zone change to CC in 1997 but was denied. A subsequent zone change for CC zoning
was approved for this property in 2013. A pending zone change, Zone Change 685 to change from A-1 zoning to a
Planned Development zone with underlying Neighborhood Commercial (PD-NC) zoning, will also be heard by the
Zoning Commission at this hearing, December 11, 2017. 



Zoning Commission at this hearing, December 11, 2017. 

SURROUNDING LAND USE & ZONING

NORTH:   Zoning:       R-150 & A-S
                  Land Use:   Residential
SOUTH:    Zoning:       A-1 & A-S
                  Land Use:   Residential/Agricultural
EAST:       Zoning:       A-1 & CC
                 Land Use:   Residential/Agricultural/Commercial
WEST:      Zoning: A-1
                 Land Use:   Agricultural

BACKGROUND
The subject property is located on the northwest corner of the intersection of Hesper Road and S 48th Street West.
Both streets are considered principal arterial streets. The city limits are to the north at the intersection of King
Avenue West and 48th Street West. The property is ½ mile south of the city limits and is outside the Long Range
Urban Planning Area for the City of Billings. The current zoning, A-1, was in effect since 1973 when the County
adopted jurisdictional zoning around the City of Billings. A pre-application neighborhood meeting was held on
September 22, 2017, at 7100 Commercial Avenue – Performance Engineering offices.  Three residents attended the
meeting, their concerns were; 

How will traffic concerns be addressed?1.

Traffic will be addressed during the subdivision process. This will reveal if any traffic mitigation measures are
needed form the development. 

Will there be a height restriction to 1-story for the Community Commercial zoned area?2.

The developer will comply with the Yellowstone County Zoning Regulations for height restrictions on the CC zone
area. 

How will light pollution be addressed in the CC zone?3.
The developer will comply with the Yellowstone County Zoning Regulations for light pollution for the CC zone
area.

SUMMARY
The City and County adopted the West Billings Neighborhood Plan for this area in 2001. The preferred land use for
this area was for residential development. Many of the arterial street intersections were preferred for small to
medium sized commercial developments that would serve the surrounding residential areas. South 48th Street West
and Hesper Road was not identified as one of those commercial nodes, however the area is near existing city limits
and may serve as a commercial node in the future. In 2013 a zone change was approved for the northeast corner of
the intersection, changing the parcel from A-1 to CC, and has since been developed into mini-storage units.  There
are significant gravel resources in the area along with agricultural lands. The existing gravel mine to the east is
complete and may develop for other commercial or residential uses in the future.
 
Potential uses on the subject property in the proposed CC zone include mini-storage, retail, commercial office
space, restaurants (with or without alcohol service), and multi-family uses. Most of these uses would require
annexation for provision of public utilities. The current zoning allows single family dwellings and agricultural
uses.   

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of approval for the proposed zone



Planning staff has reviewed this application and is forwarding a recommendation of approval for the proposed zone
change based on the 11 criteria for zone changes. The property is adjacent to low density residential uses and one
commercial use. It is in line with the existing growth in this area and would be compatible with adjacent uses. The
proposed zoning would bring predictable land use so the surrounding neighbors will be assured of compatible new
developments in the future. 

Attachments
Zoning Map & Site Photos 
Review Criteria 
Applicant Letter & Pre_Application Minutes 
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PROPOSED ZONING COMMISSION DETERMINATIONS
County Zone Change #684

The Yellowstone County Zoning Commission, prior to any recommendation, shall consider the 
following:
1. Is the new zoning designed in accordance with the Yellowstone County 2008 Growth Policy?

The proposed zoning does comply with the following goals of the Yellowstone County 2008 
Growth Policy and area plans:

∑ Predictable land use decision that are consistent with neighborhood character and 
preferred land use patterns identified in neighborhood plans.
This zone change would allow for additional area for commercial uses at the intersection 
of two principal arterial streets. This is consistent with the West Billings Neighborhood 
Plan and the neighborhood character. 

∑ Goal: New developments that sensitive to and compatible with the character of adjacent 
development. 
This property is adjacent (across 48th Street West) to commercial uses. The intended uses 
are compatible with some of the surrounding uses.    

2. Is the new zoning designed to secure from fire and other danger? 
The subject property is currently served by the Billings Urban Fire Service Area (BUFSA). The 
nearest fire station is located on at 54th Street West and Grand Avenue (Station #7) about 3.7 
miles north and west of the subject property. In addition to the 30,000-gallon dry hydrant required 
during subdivision review, depending on the specific uses, the Fire Marshal may require 
additional on-site water supply for fire protection. 

3. Will the new zoning facilitate the provision of transportation, water, sewerage, schools, parks 
and other public requirements? 
Transportation: Development under the new zoning will increase traffic on 48th Street West and 
Hesper Road. The level of traffic increase will be dependent on the development of the proposed 
CC zoned parcel.

Water and Sewerage: The property will be served by septic systems and on-site water (cisterns 
or wells) City of Billings’ public utilities are not available and are not intended to be extended to 
this area for more than 5 years.  

Schools and Parks: The proposed zoning would impact two schools as it develops, Elder Grove 
Elementary and Middle school and West High School. 

Fire and Police: The subject property is serviced by the Billings Fire Department and the 
Yellowstone County Sheriff’s Department.  Fire protection will be evaluated at the time of a 
development plan. 

4. Will the new zoning promote health and general welfare?
The new zoning will allow development of property that is adjacent to an existing commercial 
use and at the intersection of two arterial streets in the County. There is planned to be commercial 
and residential development on the property, which is not expected to have a negative impact on 
the surrounding uses. The zoning is not expected to have a negative effect on the health and 
general welfare of the area.



5. Will the new zoning provide adequate light and air?
The proposed zoning would require minimum setbacks, maximum building heights and 
maximum lot coverage. Maximum height in the CC zoning district is 45 feet. These requirements 
should allow adequate light and air to reach the subject property and adjacent properties.

6. Will the new zoning effect motorized and non-motorized transportation?
The proposed zoning itself will not generate more traffic on any of the adjacent streets. 
Pedestrian traffic in the area is limited due to high speed arterials, no pedestrian facilities, and 
large-lot residential development. The 2017 Bikeway and Trail Master Plan Update indicates 48th

Street West and Hesper Road should provide separated shared use paths and/or on-street bike 
lanes when they are reconstructed or modified in the future.

7. Will the new zoning be compatible with urban growth in the vicinity?
The proposed zoning is compatible with nearby urban zoning and development. However, lack of 
water and sewer infrastructure is likely to limit the types of development that may be supported 
on the property in the CC zoning district. The proposed zoning and development is consistent 
with the area. 

8. Does the new zoning consider the character of the district and the suitability of the property for 
particular uses? 
The subject property is in an area that is primarily agricultural with a few small residential 
subdivisions and a mini-storage on the adjacent property. The property is suitable for CC uses at 
the intersection of two arterial streets. It is likely the character of the area will change to 
commercial uses at this node, which follow the goals and policies of the Growth Policy for 
Yellowstone County.  

9. Will the new zoning conserve the value of buildings? 
The new zoning will allow the development of new commercial and residential uses adjacent to
agricultural, residential and commercial uses. The new residential and commercial uses should 
have a limited effect on the surrounding properties.  

9. Will the new zoning encourage the most appropriate use of land in Yellowstone County?
The property is suitable for some of the uses allowed in the CC zoning district. Without access to 
public utilities, many of the higher intensity uses could not be developed including multi-family 
apartments and restaurants. The CC zoning at the corner of the two arterials is an appropriate use 
for the land. Certain uses that generate high traffic such as restaurants and retail uses are not 
possible at this location without annexation and the provision of public water and sewer. The 
property is suitable for the proposed residential development.  This area has been zoned 
agricultural and residential since 1973. This is an appropriate use of land in this area of the 
County and will encourage similar development to what is already in this part of the County.  

11. Will the new zoning be as compatible as possible with adjacent zoning in the City of Billings? 
The proposed zoning is close to the City of Billings and is compatible with the typical urban 
development at arterial intersection.  
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County Zoning Commission
Meeting Date: 12/11/2017  

SUBJECT: Zone Change #686- 1525 South Shiloh Road

THROUGH: Monica Plecker  PRESENTED BY: Karen Husman

Information
REQUEST
County Zone Change #686: A zone change request from Agriculture Open-Space (A-1) to Public (P) zoning on
Parcel 2, C/S 3329, a 3.017-acre parcel of land generally located at 1525 South Shiloh Road. A pre-application
neighborhood meeting was held on October 23, 2017, at the Yellowstone Christian College Chapel. Presented by:
Karen Husman, Planner I.

RECOMMENDATION
Planning staff recommends approval and adoption of the findings of the 11 criteria for Zone Change 686.

APPLICATION DATA

OWNER:                                 Yellowstone Christian College        
AGENT:                                   Greg Reid, WWC Engineering
LEGAL DESCRIPTION:             C/S 3329, Parcel 2
ADDRESS:                              1525 South Shiloh Road
SIZE OF PARCEL:                    3.017 acres
EXISTING LAND USE:              Vacant
PROPOSED LAND USE:          College expansion
EXISTING ZONING:                   A-1
PROPOSED ZONING:              Public
 

CONCURRENT APPLICATIONS
None

APPLICABLE ZONING HISTORY
Subject Property – None
 
Surrounding Property- The Christian College property to the north had a first zone change in 1976 from A-1 to
R-150. This allowed the Temple Place residential subdivision to develop.  A subsequent zone change in 1998 from
R-150 to Public zoning was approved for the Christian College Campus. This allowed the existing development to
be conforming with zoning.

SURROUNDING LAND USE & ZONING
NORTH:   Zoning:       Public



NORTH:   Zoning:       Public
                  Land Use:   School
SOUTH:    Zoning:       A-1
                  Land Use:   Residential/Agricultural
EAST:       Zoning:       A-1 & CI
                  Land Use:   Commercial, FedEx Regional Facility
WEST:       Zoning: A-1
                  Land Use:   Knife River Gravel Mining Facilities

BACKGROUND
The subject property is located on the northeast corner of the intersection of Hesper Road and South Shiloh Road.
Both streets are considered principal arterial streets. The city limits are to the north at the intersection of Shiloh
Crossing Blvd. and South. Shiloh Rd. and to the east of the property aligning with the BBWA Canal.  The property
is within the Long Range Urban Planning Area on the City's Limits of Annexation Map and the property owners are
in the process of asking the City to consider including it in the City Annexation Petition Area for future annexation.
The current zoning, A-1, has been in effect since 1973 when the County adopted jurisdictional zoning around the
City of Billings. A pre-application neighborhood meeting was held on October 23, 2017, at the Yellowstone
Christian College Chapel.  There were five residents in attendance and their concerns were; 

 Are any traffic improvements required that will affect the residents? There are no road improvements
anticipated that would impact nearby residents.
Does the College need to discuss their future plans for the parcel?  As a Master Plan has not been prepared to
date, future expansion of the college is the most accurate information available.
Are the residential properties being rezoned as part of this?   No, only the college's southern lot is included in
this application.

SUMMARY
The City and County adopted the West Billings Neighborhood Plan for this area in 2001. The preferred future land
use for this area was included in the large regional center designation for property on the east side of Shiloh Road
from King Avenue West south to the interstate. Public zoning is an appropriate zone to include for a regional center
since it allows not only the college expansion but other regional civic land uses and public recreation. Many of the
arterial street intersections were preferred for small to medium sized commercial developments that would serve the
surrounding residential areas.  The existing college campus, adjacent to the north of this parcel, was established in
1955, prior to zoning. The property was sold in 1973 and developed as the Yellowstone Baptist College. The
County adopted zoning in 1973 and the subject property was zoned A-1.  A zone change was approved in 1998 to
change the college campus parcel from R-150 to Public. The approval of the proposed zone change request would
allow future expansion of the college campus in a consistent Public zoning district.

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of approval for Zone Change 686
based on the 11 criteria for zone changes. The property is adjacent to the existing Yellowstone Christian College,
and low density residential uses and agricultural uses. It is in line with the existing growth in this area and would be
compatible. The proposed zoning is a predictable land use and will fit in with the surrounding property.

Attachments
Zoning Map and Photos 
Applicant Letter & Pre-App Minutes 
Proposed Review Criteria Findings 
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PROPOSED ZONING COMMISSION DETERMINATIONS
County Zone Change #686

The Yellowstone County Zoning Commission, prior to any recommendation, shall consider the 
following:
1. Is the new zoning designed in accordance with the Yellowstone County 2008 Growth Policy?

The proposed zoning does comply with the following goals of the Yellowstone County 2008 
Growth Policy and area plans:

∑ Predictable land use decision that are consistent with neighborhood character and 
preferred land use patterns identified in neighborhood plans. 
The new zoning will retain and allow expansion of the existing college campus in the 
future. This is consistent with the West Billings Neighborhood Plan and the 
neighborhood character. 

∑ Goal: New developments that sensitive to and compatible with the character of adjacent 
development 
The new zoning will promote orderly and rational land use during the various stages of 
economic growth cycles. The intended uses are compatible with the surrounding uses.    

2. Is the new zoning designed to secure from fire and other danger? 
The subject property is currently served by the Billings Urban Fire Service Area (BUFSA). The 
nearest fire station is located on South 24th Street (Station #5) about 3.2 miles north and west of 
the subject property.

3. Will the new zoning facilitate the provision of transportation, water, sewerage, schools, parks 
and other public requirements? 
Transportation: No significant impacts on traffic are anticipated. This zone change should not 
cause traffic congestion on either street.  An aesthetically pleasing design will be included in the 
proposed expansion of the college.

Water and Sewerage: The existing college facility to the north has an individual onsite 
wastewater system and is served by a well.  Future expansion of the college is currently limited 
by the capacity of the septic drainfield. The approval of this zone change and possibility of future 
annexation will allow both parcels the potential benefit of city water and sewer services.

Schools and Parks: There are no accesses to park land that would be restricted from the proposed 
expansion of the college.  Other than the college, no schools would be affected by this zone 
change.

Fire and Police: The subject property is serviced by the Billings Fire Department through 
BUFSA and the Yellowstone County Sheriff’s Department.  Fire protection will be evaluated at 
the time of a development plan. 

4. Will the new zoning promote health and general welfare?
The new zoning will allow development of property that is adjacent to an existing college, but 
should not have a negative impact on the surrounding uses. If the property is annexed in the 
future, city services including but not limited to water, sewer, police, and fire would be available 
to the property.  The new zoning will promote the health and general welfare of the area.



5. Will the new zoning provide adequate light and air?
The proposed zoning would require development restrictions to building setbacks and maximum 
lot coverage.  These requirements should allow adequate light and air to reach the subject 
property and adjacent properties.

6. Will the new zoning effect motorized and non-motorized transportation?
The proposed zoning itself will not generate more traffic on any of the adjacent streets. Pedestrian 
traffic in the area is limited due to high speed arterials, no pedestrian facilities, and little 
residential development. 

7. Will the new zoning be compatible with urban growth in the vicinity?
The proposed zoning is compatible with nearby urban development. The proposed zoning and 
development is consistent with the area. 

8. Does the new zoning consider the character of the district and the suitability of the property for 
particular uses? 
The subject property is in an area that is primarily agricultural with a few small residential 
subdivisions and the existing college to the north. The property is suitable for public uses and is at 
the intersection of 2 arterial streets. It is likely the character of the area will change to commercial 
uses at this node which follow the goals and policies of the Growth Policy for Yellowstone 
County.  

9. Will the new zoning conserve the value of buildings? 
The new zoning will allow the possibility for future development to benefit the college to the 
north. The new public uses should not have an effect on the surrounding properties.  

10. Will the new zoning encourage the most appropriate use of land in Yellowstone County? The 
property is suitable for uses allowed in the public zoning district. Without access to public 
utilities many of the higher intensity uses could not be developed. This area has been zoned 
agricultural and residential since 1973. This is an appropriate use of land in this area of the 
County and will encourage similar development to what is already in this part of the County.  

11. Will the new zoning be as compatible as possible with adjacent zoning in the City of Billings? 
The proposed zoning is close to the City of Billings and is compatible with the typical urban 
development at arterial intersections.  



   

County Zoning Commission
Meeting Date: 12/11/2017  

SUBJECT: Zone Change 685 - Canyon Creek Nursery - Planned Development 

THROUGH: Nicole Cromwell  PRESENTED BY: Nicole Cromwell

Information
REQUEST
County Zone Change #685 - 1730 48th Street West – Canyon Creek Nursery Planned Development – A zone
change request from Agriculture-Open Space (A-1) to Planned Development with underlying zoning of
Neighborhood Commercial (NC) with allowances for nurseries, lawn and garden supply stores, professional offices,
a microbrewery, and rental event space. The legal descriptions is the eastern 8.78 acres of S1/2 NE1/4NE1/4,
Section 21, Township 1S, Range 25E. A pre-application meeting was conducted on September 21, 2107, at 1670 S
48th Street West. A Preliminary Review meeting was held on October 27, 2017, at the Planning Office, 2825 3rd
Ave North, 1st Floor Conference Room at 11:00 am. Presented by: Nicole Cromwell, Zoning Coordinator

RECOMMENDATION
Planning staff is recommending approval of the zone change request and adoption of the findings of the 11 criteria
for Zone Change 685.

APPLICATION DATA
OWNER: CCN, LLC  
AGENT: Stacey Robinson, Land Design, Inc.  
LEGAL DESCRIPTION:  Eastern 8.78 acres of S1/2 NE1/4NE1/4, Section 21, Township 1S, Range 25E  
ADDRESS: 1730 S. 48th St West  
CURRENT ZONING: A-1  
EXISTING LAND USE: Canyon Creek Nursery, Land Design offices, parking lots, storage areas, greenhouses, and nursery production areas  
PROPOSED USE: Same with added uses including 1 microbrewery, an event rental space and uses commonly allowed in NC zones  
SIZE OF PARCEL: 8.78 acres  

CONCURRENT APPLICATIONS
None.

APPLICABLE ZONING HISTORY
Subject Property - None.

Surrounding Property - The County has processed several zone changes in the surrounding area over the past 30
years. Some have been approved and others denied. Most zone changes approved were to change the A-1 zone to
the Agriculture-Suburban (A-S) zone for low density residential development. These small rural neighborhoods of
1 to 3 acre parcels are located throughout the area and include Rebecca, Close and Bridle Creek Subdivisions to the
north. Whispering Meadows, McCall, Saunders Point, and Spring Meadows Subdivisions are located to the south
and Greensleeves Estates is to the west. In 1997, the County denied a zone change from A-1 to Community
Commercial (CC) for the property on the northeast corner of Hesper Road and S 48th St West. An identical request



submitted in 2013 was approved by the BOCC. The property has since developed for personal storage warehousing
but still maintains a residence on the parcel. The County has approved similar requests from A-1 to CC on King
Ave West (5200 & 5300 blocks) to accommodate personal storage warehousing.
 

SURROUNDING LAND USE & ZONING
NORTH: Zoning: A-1 and A-S

Land Use: Low density single family homes (Rebecca Subdivision)
SOUTH: Zoning: A-S

Land Use: Low density single family homes (Whispering Meadows & McCall Subdivision)
EAST: Zoning: A-1

Land Use: Agricultural - Pasture and Feed Lot
WEST: Zoning: A-1

Land Use: Agricultural - Canyon Creek Nursery 

BACKGROUND
This is a zone change request to allow a change from A-1 zoning to a Planned Development zone with underlying
zoning of Neighborhood Commercial (PD-NC). The applicant, Canyon Creek Nursery (CCN, LLC) is represented
by Stacey Robinson, one of the principle owners. CCN purchased the former A-1 Nursery and Landscaping
property approximately 2.5 years ago when the previous owners, Dale and Janine Hudiburgh, retired from the
business. Mr. Robinson and his partners own Land Design, Inc. a landscape design firm. Land Design was
incorporated in 2002. After purchasing the property from Mr. Hudiburgh, Canyon Creek Nursery and Land Design
began to re-develop the property to include greenhouses, storage and staging areas for plant materials scheduled for
major installations, clean up some of the debris storage areas and to design and build new offices for Land Design,
Inc. The new office building at 1670 S 48th St West is connected to the recently constructed greenhouses. All of
these changes and uses are allowed uses in the A-1 zoning district. The uses are agriculturally connected and
oriented to the long-term preservation of this productive agricultural land.

The application for the zone change is intended to allow one microbrewery and additional ancillary use of the new
buildings and greenhouse space along S 48th Street West. A microbrewery is not an allowed use in the A-1 zone.
Microbreweries (manufacturing less than 1,500, 31-gallon barrels per year) are only allowed by right in the
Community Commercial (CC), Highway Commercial (HC), Central Business District (CBD), Controlled Industrial
(CI), Heavy Industrial (HI) and South 27th Street Corridor zones. Microbreweries manufacturing more than 1,500,
31-gallon barrels per day require special review approval in the CC, HC, CBD and S 27th Street Corridor zones.
Microbreweries and other alcoholic beverage makers are regulated by the Montana Department of Revenue Liquor
Licensing Division. State law allows microbreweries to have a "tap room" or sample room where patrons
may consume up to 48 ounces of the brewer's product during limited serving hours (MCA Title 16, Chapter 3).
There are 8 listed craft brewers in Billings and 3 distilleries. Montana is listed 3rd in the nation for number of craft
brewers per capita according to the Brewers Association, a U.S. trade group.

The applicant determined a standard zone change to a CC zoning would not be acceptable at this location due to the
wide range of intense commercial uses also allowed in the CC zoning district. The applicant developed a
proposal for a Planned Development (PD) zone to allow the single microbrewery and a few other ancillary uses.
The PD was presented to the surrounding property owners at a pre-application meeting on September 21, 2017.
The application was received by the Planning Division in October and a preliminary review meeting with the
applicant, the surrounding property owners, and other County staff was held on October 25, 2017. Meeting notes
from the pre-application meeting and the attendance sheet from the preliminary review meeting are included as
attachments.

Several surrounding property owners, as well as property owners in the general vicinity, have expressed concerns
with the proposed PD. The primary concern appears to focus on the potential to generate peak hour and after hours
traffic. Some concern has also been noted about impaired drivers, noisy tap room patrons, trash & litter from tap
room patrons, noise from any outdoor music or events, and concerns about the effect of having a commercial-type
land use adjacent to high value homes in low density suburban neighborhoods. The letters of comment from
surrounding owners are included as an attachment. Letters of support for the proposed zone change are also
included as attachments.



included as attachments.

In response to the concerns expressed at the preliminary review meeting and through emails, the applicant revised
the draft PD document to include limitations on other NC uses, limiting the number of microbreweries to one only,
inserting language concerning a visual barrier and landscaped berm along the north property line, setting hours for
any special event hosted on the property, and similar protective regulations. The final draft PD is included as an
attachment.

South 48th Street West is a principal arterial street. About 800 feet north of the subject property is the intersection of
Hesper Road and S 48th Street West. Hesper Road is also a principal arterial street. Arterial street intersections
have been identified in the County's growth policies, including the West Billings Neighborhood Plan (2001),
as nodes where commercial uses and neighborhood services may be located. The plans and policies also point out
the need to limit the "stripping" of commercial zones out along arterial corridors as this creates traffic
congestion and conflicts. The West Billings Neighborhood Plan stated any new commercial areas should be
within 1,500 feet of an arterial street intersection. The subject property is within 800 feet of the arterial intersection.
The intersection is currently controlled by a stop sign for traffic on S 48th Street West. Hesper Road traffic has the
right of way. Posted speed limits at this intersection for Hesper Road are 50 mph and 45 mph for S 48th Street
West. Average daily traffic on Hesper Road is about 2,600 vehicle trips per day, while S 48th Street West carries
about 1,000 vehicles per day. These traffic volumes are low for principal arterial streets. 

In 2016, the City and County conducted a West Billings Multi-Modal Planning study to determine where existing
traffic flow and safety is deficient and where improvements may be necessary in the future. The intersection of
Neibauer Road and S 48th Street West was determined to have an existing safety concern with the number and
severity of vehicle crashes. This intersection is about 1 mile south of the subject property. The study also concluded
most of the major streets in West Billings are not conducive to use by pedestrians or bicyclists due to narrow
shoulders, no separated pedestrian or bicycle paths, and high travel speeds. The report did not find the need for
intersection improvements at S 48th Street West and Hesper Road in any of its modeling for current or future traffic
volumes. The 2016 study analyzed crash data in the area from 2010 through 2015. The study predicted current and
future traffic patterns based on steady or aggressive growth and land use patterns. The executive summary of this
plan is included as an attachment.

The subject property is not within the limits of annexation as currently adopted by the City of Billings. Property to
the east is in the Long-Range Urban Planning Area or within the City Annexation Petition Area. This includes the
land currently owned and operated by the Knife River Corporation for sand and gravel extraction and for an asphalt
plant. Any development of the property under any zoning designation will be limited by the need to provide on-site
water and waste water disposal. Many of the more recent residential subdivisions in the area have found higher than
normal background nitrate levels in ground water. This is likely due to past and current agricultural practices as
well as the increasing number of on-site septic system without enhanced treatment systems. New septic systems for
residential subdivisions need to show "no degradation" to the ground water quality through engineering studies and
implementation of enhanced treatment systems. In addition, use of the ground water for drinking water supply will
require treatment to remove the nitrates to an acceptable standard. Developers have chosen a variety of solutions for
these local conditions including community water or waste water disposal systems.

The Planning staff has reviewed the proposed final draft of the PD zone change and is recommending approval
based on the 11 criteria for zone changes. Staff finds the proposed zone change is compatible and conforming to
the County's adopted growth policy, including the 2001 West Billings Neighborhood Plan. The proposed limitations
in the PD will allow the proposed and potential uses of the property to fit in with the existing and future land uses in
the area. The A-1 zoning district allows a variety of "commercial" uses that are ancillary and necessary for
agricultural businesses, including veterinary clinics for large animals, commercial stables, commercial kennels,
blacksmiths & ferriers, as well as raising livestock, crops, forestry, nurseries and ancillary uses.

Limitations imposed in the PD-NC zone include no general retail stores, auto dealers or gas stations, hotels,
rooming houses or multi-family dwellings of any kind. The PD proposes operational restrictions so the
microbrewery could not suddenly become a restaurant that serves beer & wine and has a gambling area, restrictions
on the use of the outdoor patio, lighting restrictions for any parking lot, and outdoor entertainment restrictions to



minimize any noise from an event or from the outdoor patio. The number of potential patrons on a daily basis to the
microbrewery is an unknown at this point in time, however, state law limits how much beer can be sold or given
away at any microbrewery sampling room. This limitation is meant to prevent sampling rooms from becoming a
"bar", and would necessarily limit the number of patrons at the sampling room on a daily basis. Brewers may only
serve what is produced on site or at an affiliated brewer's facility. Traffic volume on S 48th Street West is low, so
additional traffic of any amount may be more noticeable to area residents but may not have any significant negative
impact. Since there is the unpredictability of traffic generation and volume, a special agreement has been added to
the PD to protect the area in case traffic conditions drop below optimum levels.  

RECOMMENDATION
Planning staff recommends approval ad adoption of the findings of the 11 criteria for Zone Change 685.

Attachments
Zoning Map and Site Photos 
Applicant Letter and Pre-application notes 
Proposed Review Criteria Findings 
MT DOR Brewery FAQs 
Final Draft PD Agreement 
Attendance at Preliminary Review Oct 27 
Comments in opposition as of Dec. 1 
Comments in favor as of Dec. 1 
West End Multi Modal Traffic Study Executive Summary 
Property Value Assessment from Applicant's Experts 
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PROPOSED ZONING COMMISSION DETERMINATIONS – Zone Change 685
The Yellowstone County Zoning Commission, prior to any recommendation, shall consider the 
following:

1. Is the new zoning designed in accordance with the Yellowstone County 2008 Growth 
Policy?
The proposed zoning does comply in part with the following goals of the Yellowstone 
County 2008 Growth Policy and area plans:

∑ Goal: Predictable land use decision that are consistent with neighborhood 
character and preferred land use patterns identified in the growth policy. (Land 
Use Element, page 6). 
This zone change would allow for an overall zoning plan that is consistent and 
should remain consistent with the adjacent neighborhood character. The existing 
A-1 and A-S zoning districts are intended to preserve agricultural land uses and 
allow low density residential land uses. The areas directly north and south are 
low-density residential subdivisions in A-S zoning districts. The subject property 
has been an active agricultural land use since at 1984 when A-1 Landscaping and 
Nursery was established. The current owner purchased the business and property 
in late 2015 with the intent to continue and expand the landscaping and nursery 
business to include design services. These are allowed uses in the A-1 zone. The 
proposed zoning will allow additional uses on the property that take advantage of 
the existing development and its connection to agricultural uses. 

In 2001, and then again in 2006, the City and County engaged in area planning 
for Billings West End. Both plans, the West Billings Neighborhood Plan and the 
Northwest Shiloh Area Plan, emphasize the need to contain intense commercial 
development around existing and proposed arterial street intersections or 
"nodes". The 2001 West Billings Plan preferred a maximum distance of 1,500 feet 
from an arterial intersection for commercial uses. The proposed zone change is 
within 800 feet of the arterial street intersection. Additional services from this 
zone change include special event rentals for weddings, family celebrations and 
similar, as well as the addition of 1 microbrewery in the existing building. An 
outdoor patio will be constructed on the north east corner of the existing 
greenhouse/office building. The proposed PD is explicit in the types of uses that 
will be prohibited, making this zoning predictable. .

∑ Goal: New developments that sensitive to and compatible with the character of 
adjacent development. (Land Use Element Goal, page 6). 
This property is directly west of about 268 acres of A-1 zoning. This large 
acreage is owned in part by the Knife River Corporation and until recently had an 
active gravel mining operation. The property is undergoing reclamation. To the 
north is a neighborhood of single family dwellings (A-S) with lots ranging from 1 
to 3 acres. To the south is also a neighborhood of single family dwellings (A-S) 
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with lots ranging from 1.5 to 4.5 acres. To the west is about 71 acres of A-1 
zoning and agricultural uses. The proposed 8.78 acres for the Planned 
Development zone encompasses the eastern 575 feet of the 20-acre parcel. The 
proposed land use restrictions, operational requirements and development will be 
sensitive to and compatible with the character of the adjacent developments. 

2. Is the new zoning designed to secure from fire and other danger? 
The subject property is currently served by the Billings Urban Fire Service Area 
(BUFSA). The service charges are based on the square footage on buildings on the 
property plus a base fee. The nearest fire station is located at 24th St West, Station #5,
about 4.4 driving miles to the east. The existing and proposed zoning requires building 
separations, setbacks, and height limits that should provide security from fire or other 
public safety emergencies. All commercial buildings outside the city limits require 
review and approval by the State of Montana Building Code Bureau as well as 
compliance with State-adopted fire codes. 

3. Will the new zoning facilitate the provision of transportation, water, sewerage, schools, 
parks and other public requirements? 
Transportation: The new zoning may increase traffic on the adjacent county road. It is 
not known at this point the level of increase. The existing business has delivery trucks 
loading and unloading every day during the growing season. Landscaping installation 
crews leave and return to the site on a daily basis. Design service customers as well as 
retail plant purchasers are a daily traffic feature already at this location. The proposed 
zoning will not modify the existing traffic unless new development occurs. There is a 
provision in the PD agreement to trigger a traffic review if the arterial street level of 
service at the intersection drops below a “C”. This is a measure of good traffic flow at the 
intersection. A rating of less than “C” is below average. 

Water and Sewerage: The subject property is served by domestic & irrigation water wells 
and septic systems. Riverstone Health and the Montana DEQ will determine what new 
water or wastewater facilities may be required for new developments such as a 
microbrewery or event center. 

Schools and Parks: The proposed zoning should have no impact on area schools. The
proposed zoning does not eliminate residential uses but it is not a likely use of the 
property in the near future. 

Fire and Police: The subject property is serviced by BUFSA and the Yellowstone 
County Sheriff’s Department.  This property can be served by these agencies now and in 
the future. 

4. Will the new zoning promote health and general welfare?
The new zoning will allow development of property that is adjacent to existing low-
density residential uses, and agricultural uses. New development tends to increase 
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property value for adjacent property. For example, the new 2-story building with attached 
greenhouses added in 2016, increase the annual taxes on this property by 50%. Adjacent
properties to the south and north also experienced value increases from 2016 to 2017, 
although the properties closest to Canyon Creek Nursery had higher increases that 
properties further away. The intended expansion of related agricultural uses and a limited 
number and type of commercial uses may promote the health and general welfare. 

5. Will the new zoning provide adequate light and air?
The proposed zoning would require minimum setbacks, maximum building heights and 
maximum lot coverage.  These requirements should allow adequate light and air to reach 
the subject property and adjacent properties.

6. Will the new zoning effect motorized and non-motorized transportation?
The proposed zoning itself will not generate more traffic on any of the adjacent County 
roads. Development of the property for micro-brewery and event rental space should 
allow the surrounding road network to absorb the additional vehicle traffic. The proposed 
PD requirements include a “trigger” that will require additional traffic analysis. 

7. Will the new zoning be compatible with urban growth in the vicinity?
The proposed zoning is compatible with the adjacent zoning and developments. As the 
proposed zoning is compatible with the urban zoning to the north and east and it should 
be compatible with urban development. 

8. Does the new zoning consider the character of the district and the suitability of the 
property for particular uses? 
The subject property is in an area that is primarily rural and agricultural land uses. It is 
expected that agricultural uses will continue on the west 11.22 acres of the subject 
property. The property is suitable for the particular uses allowed within the proposed PD
zoning district. Uses normally allowed in a NC zone are specifically not allowed in this 
PD. For example, no multi-family dwellings, automobile services of any kind, or 
convenience store would be allowed. 

9. Will the new zoning conserve the value of buildings? 
The existing buildings on the property will be preserved in value. The existing buildings 
meet the required setbacks, heights and other limitations in the proposed zoning. 

10. Will the new zoning encourage the most appropriate use of land in Yellowstone County?
The property is suitable for the uses allowed in the proposed PD-NC zone. The property 
is near an arterial street intersection and has direct access to a busy arterial street, S 48th

St West. 

11. Will the new zoning be as compatible as possible with adjacent zoning in the City of 
Billings?
The property is not adjacent to any City zoning districts.



  

LIQUOR CONTROL DIVISION 
Frequently Asked Questions 

Brewery Licensees 
 

Types of Breweries 

Domestic Nano Breweries are very small brewery operations, located in Montana, 

producing less than 100 barrels. 

Domestic Small Breweries or “Microbreweries” are breweries, located in Montana, that 

produce over 100 but less than 10,000 barrels. 

Domestic Breweries are breweries, located in Montana, that produce over 10,000 

barrels. 

Foreign Breweries are breweries located outside the State of Montana. 

Production Levels, by barrels, will determine what you are permitted to do as a licensee:  

Less than 100  100 – 10,000  10,001 or more  60, 000 

Provide samples 
without charge 
between 8 a.m. and 2 
a.m. No limit. 

Provide samples with 
or without charge 
between 10 a.m. and 
8 p.m. No more than 
48 oz. 

Provide samples 
without charge 
between 8 a.m. and 
2 a.m. No limit. 

May not provide 
samples. 

Sell for off-premises 
consumption 
between the hours of 
8 a.m. and 2 a.m. 

Sell for off-premises 
consumption between 
the hours of 8 a.m. 
and 2 a.m. 

Sell for off-premises 
consumption 
between the hours 
of 8 a.m. and 2 a.m. 

May not sell for 
off-premises 
consumption. 

Sell and deliver beer 
to wholesalers, 
licensed retailers 
(using own trucks, 
equipment, 
employees), or the 
public. 

Sell and deliver beer 
to wholesalers, 
licensed retailers 
(using own trucks, 
equipment, 
employees),or the 
public. 

Sell and deliver beer 
to wholesalers, 
licensed retailers 
(using own 
trucks/equipment/
employees), or the 
public. 

Must sell and 
deliver only to a 
licensed beer 
wholesaler. 

May not use a 
common carrier for 
delivery to the public 
or retailers. 

May not use a 
common carrier for 
delivery to the public 
or retailers. 

May not use a 
common carrier for 
delivery to the 
public or retailers. 

May not use a 
common carrier. 

 

 
Sample Room, Hours of Operation and Off-Premises Sales 

 
Q.  Where can a brewery provide samples?  
 
A.  A brewery can provide product samples only in the sample room as shown on the 
floor plan which has been submitted and approved by the department. 



  

 
Q.  Are there restrictions on when a brewery may provide samples? 
 
A. Yes and No.  There is a restriction for a “small brewery” that may only provide 
samples with or without charge between 10 a.m. and 8 p.m. Patrons may consume 
their samples until 9 p.m.(16-3-213, MCA) All other domestic breweries must adhere 
to the statutory requirements of only providing alcohol between the hours of 8 a.m. 
and 2 a.m. 
 
Q. Are there limits on how much beer can be sold or served in a sample room for on-
premises consumption? 
 
A.  Yes.  A “small brewery” is limited to no more than 48 ounces to each individual 
customer during a business day (16-3-213, MCA). All breweries must be aware of the 
laws and rules relating to service of alcohol to intoxicated persons. 
 
Q. Can a brewery add a deck or patio to their sample room?  
 
A. Yes, as long as the deck or patio is immediately adjacent to the brewery sample 
room and can only be accessed from the sample room. The deck or patio must be 
enclosed in such a manner as to restrict its access and view from the general public 
on the street or sidewalk. 
 
Q. Can a brewery sell beer it produces for off-premises consumption in their sample 
room? 
 
A. Yes.  A brewery may sell beer in produces in the original packages to the public for 
off-premises consumption. This could include 6-packs, individual servings, growlers, 
kegs. (16-3-214, MCA) 

 
Q. What is a growler? 
 
A. A growler is any refillable, resealable container that a brewer fills on the brewery 
premises for off-premises consumption. 
 
Q.  What hours can a brewery sell for off-premises consumption? 
 
A. A brewery must adhere to the statutory requirement that all establishments 
licensed to sell alcohol be closed between the hours of 2 a.m. and 8 a.m.  
 
Q. Can a brewery utilize self-service open shelving or reach-in coolers for off-premises 

sales? 
 
A. Yes, if they have a separate off-premises sales area that is contiguous with the 
sample room, but is physically separated with walls.  

 

 
 



  

Donations, Special Events and Tastings 
 
Q.  What is the difference between a tasting and a sampling? 
 
A. A tasting is an event where products are sold or given away to the public by a 
licensed manufacturer or retailer.  A sampling is an event where products are provided 
by the manufacturer of the products to a licensed wholesaler or retailer solely for the 
purpose of soliciting sales of the product.  
 
Q.  Can a brewery hold a beer tasting at a licensed retail location or catered event? 
 
A. Yes.  However, the brewery must sell the product to the retail licensee and only the 
retail licensee or the licensee’s employees are authorized to sell and serve the alcoholic 
beverages on their premises. (ARM 42.12.128 & 42.12.313) 
 
Q. Can a brewer donate product to a public non-profit event?  
 
A. Yes. If the non-profit organization has a Special Permit issued by the Department of 
Revenue. 
 
Q. How can a special permittee obtain product from a brewery for a special event? 
 
A. The brewer can deliver directly to the event or they can pick up the product directly 
at the brewery by producing a copy of the Special Permit. 
 
Q.  Can a brewer donate or give away product to the public?  
 
A. Yes.  
 
Q. Can a Beer Wholesaler donate a brewer’s product to a non-profit event? 
 
A. Yes and No. The wholesaler may not sell the product to the special permittee for 
less than what the brewer charges the wholesaler and the wholesaler must SELL the 
product to the special permittee for some consideration. This could be for $1.  If 
agreed upon, the brewer can reimburse or credit the wholesaler for the product 
already in inventory. 
 

Trade Events and Industry Samples 
 
Q. What is the difference between a tasting and a sampling? 

 
A. A tasting is an event where products are sold or given away to the public by a 
licensed manufacturer or retailer.  A sampling is an event where products are provided 
by the manufacturer of the products to a licensed wholesaler or retailer solely for the 
purpose of soliciting sales of the product.  

 
Q. Can a brewer host a trade event?  
 
A. Yes.  Brewers are allowed to host trade events where they pour and serve beer 



  

samples to licensed retailers and their employees only.  These events must be held 
either at a licensed on-premises retail location or at a location not otherwise licensed 
that is catered by an on-premises retail licensee.  The brewer is allowed to provide all 
products for this event from their inventory if the product falls into the category of a 
sample (not purchased by the retailer within the last 12 months, in limited quantities: 
3 gallons of beer).  However, all product samples must be removed from the retail 
premises at the conclusion of the event.  If the brewer wishes to have samples of 
products available at the event that do not fall into the category of a sample (products 
that are regularly available at that retail establishment), they must purchase the 
product from the retailer at the ordinary retail price.  
 
Q. Can a brewer provide licensed retailers with beer samples for no consideration?  
 
A. Yes. Brewers may provide licensed retailers with beer samples for no consideration 
if the product has not been purchased by the retailer within the last 12 months, in 
limited quantities: 3 gallons of beer.  These samples are intended for business 
purposes only between industry members and may not be sold. Business purposes 
include negotiating a sale, promoting the product and determining the quality and 
character of the product.   

 
Q. Can brewers pour and serve samples at a retail location for the purpose of 
promoting beverages? 
 
A. Yes and No.  Brewers may pour and serve in de minimis quantities samples of beer 
to on-premises retail licensees and their employees for the purpose of promoting the 
beverages.  Brewers may not pour and serve samples at an off-premises licensed 
premises. 
 

Labeling 
 
Q. Are brewers required to obtain label approval before selling beer? 
 
A. Yes unless it is not required under TTB.  A brewery is required to provide labels for 
each brand to the department for approval prior to selling or distributing within the 
state.  All label changes must be preapproved for both in-state and out-of-state 
brewers or importers.  (ARM 42.13.203) 
 
Q. How can brewers provide labels to the department for approval? 
 
A. Brewers can request approval for labels by registering for Taxpayer Access Point 
(TAP).  Once registered for TAP, brewers can manage their existing labels, request 

approval for new labels, file and pay taxes, as well as file and pay their annual 
renewal. 
 
Q. When are label approvals not required? 
 
A. When the products are not involved in interstate commerce or when a brewer or 
importer of malt beverages is not subject to the labeling provisions in the regulations 
of the Tobacco Tax and Trade Bureau (TTB), United States Department of Treasury as 



  

set forth in 27 CFR, as revised on April 1, 2009. 
 

Production Threshold and Taxes 
 
Q. Is the 10,000 barrel limit calculated on a calendar or fiscal year? 
 
A.  The 10,000 barrel limit is calculated on the state’s fiscal year, July 1 through June 
30. 
 
Q. Who tracks the production threshold for each brewery in the state? 
 
A. The Department of Revenue tracks production thresholds through information 
provided by the brewers, either through tax returns, renewal applications or written 
notification.  Ultimately the brewer is responsible for notifying the department and its 
wholesalers in writing by the end of the month in which it exceeds a production 
threshold. (ARM 42.13.701) 

 
Q. What if a “small brewery” exceeds 10,000 barrels in nationwide production? 
 
A. If a “small brewery” exceeds 10,000 barrels in nationwide production, they are no 
longer allowed to charge for samples of beer in a sample room.  (16-3-214, MCA) 
 
Q. If production either drops below 100 barrels or goes over 10,000 barrels, at what 
point would the brewery have to stop charging for samples? 
 
A. The brewer must stop charging for samples by the end of the month in which the 
production threshold changed. 
 
Q. Who pays the tax on products distributed in the State of Montana? 
 
A. Any licensed Montana beer wholesaler or licensed brewery who delivers products to 
licensed retailers or sells to the public is required to pay the tax on such products. 
 

Delivery and Distribution 
 
Q. Can a brewery sell to retailers? 
 
A. Yes.  A brewery may sell and deliver beer produced by the brewery from its storage 
depot or brewery to licensed retailers if the brewery uses its own equipment, trucks 
and employees to deliver the beer and the beer does not exceed 8 barrels to each 

retailer a day and total amount per year delivered to retailers does not exceed 10,000 
barrels. (16-3-214, MCA) 
 
Q. Can a brewery use a common carrier to deliver beer to the public or to licensed 
retailers? 
 
A.  No. (16-3-214, MCA) 

 
 



  

Q.  Can a brewery use a licensed beer wholesaler to deliver beer to a licensed retailer? 
 
A. Yes. The brewery and beer wholesaler must have a written agreement of which 
complies with 16-3-222, MCA on file with the department prior to shipment. 
 
Q.  Can a brewer conduct a dock sale at their licensed premises to a wholesaler or a 
retailer? 
 
A. No.  A brewer must sell and deliver to the wholesaler and retailer using their 
own equipment, trucks and employees. 
 
Q.      Could you please clarify the wording in 16-3-214, MCA in regard to selling to 
"(iii) the public"? 
 

A. This means the brewer, under the sample room exception, can sell products 
they manufacture to the public for on-premises consumption at the brewery.  The 
brewer can also sell and deliver to the public for the purchaser to consume at the 
purchaser’s location, a place which is not under control of the brewer or the brewer is 
not in charge of the event. (ie. their home, wedding, etc.)  

 
Brew-On Premises 

 
Q.  Can a brewery operate a brew-on-premises business? 
 
A. Yes.  All beer produced at a brew-on-premises business located at a qualified 
brewery premises is taxable, must be labeled with all information required by 27 CFR 
part 25, including the government warning and is subject to record keeping and other 
requirements.  
 
 

Miscellaneous Questions 
 

Q. Can a brewery sells its product label and recipe to another brewery and the 
purchasing brewery pay the selling brewery a royalty based on sales? 
 
A. Yes.  If the purchasing brewer actually produces the beer, bottles and retails the 
product under their brewery, counting towards the purchasing brewers 10,000 barrel 
limit. 
 

Q. Can a brewery bring beer they manufacture to a “Brew Fest” off the licensed 
premises and serve and sell samples? 
 
A.  Yes.  A brewery may sell and deliver beer to the public. (16-3-214, MCA) 
 
Q. Can a brewery contract with another brewery to brew their products? 
 
A. Yes, however, the contracting brewery may not serve those products manufactured 
at another facility in their sample room. 



  

 
Q. In a contract brewing situation, can the contracted brewer offer those products in 
their sample room and distribute those products? 
 
A. Yes. 
 
Q. Can a brewer bottle or can another brewer’s product for them? 
 
A.  Yes.  
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PLANNED DEVELOPMENT AGREEMENT 

 

East 8.78 Acres of the South Half of the North East Quarter of the North East Quarter of Section 

21, Township 01 South, Range 25 East in Yellowstone County Montana 

 

THIS AGREEMENT is made and entered into this ______day of ________, 2018, by and 

between CCN, LLC whose address for the purpose of this agreement is P.O. Box 81316, 

Billings, MT 59108, hereinafter referred to as “Owner” and Yellowstone County, Montana, 

hereinafter referred to as “County.” 

WITNESSETH: 

 

WHEREAS, the subject property is an existing commercial business.  

 

WHEREAS, the Owner is seeking a lessee for available commercial space within the property. 

 

WHEREAS, the Owner desires a harmonious development with surrounding properties. 

 

WHEREAS, the Owner and County desire to place use restrictions on the above-described 

property, as provided in this agreement.   

 

THEREFORE, THE PARTIES TO THIS AGREEMENT, for and in consideration of the 

mutual promises herein contained and for other good and valuable consideration, do hereby 

agree as follows: 

 

1. PERSONS BOUND BY THE PLANNED DEVELOPMENT AGREEMENT 

All persons, corporations, or other entities, who shall hereafter acquire any interest in and to the 

above described property, in whole, or in part, shall be taken and held to agree, to conform to, 

and observe the following land uses, restrictions, and other stipulations as to the use thereof, and 

as the construction of improvements thereon.  

 

2. LAND USE RESTRICTIONS AND ALLOWANCES 

Unless expressly designated below, all other standards or requirements of the Yellowstone 

County’s Zoning Ordinance shall be followed for the type of zoning described herein.  

 

A.  “CANYON CREEK NURSERY”: (underlying zone: Neighborhood Commercial) as 

described above and per attached Exhibit A. 
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All allowed land uses within the Neighborhood Commercial Zone as outlined within the 

Yellowstone County Zoning Regulations shall apply with the following exceptions and 

inclusions.  

Exceptions (not allowed) within the “CANYON CREEK NURSERY” Planned 

Development Zone 

 Paint, glass and wallpaper; hardware stores (SIC 5231 & 5251) 

 General Merchandise Stores (SIC 53) 

 Convenience store with gas pump islands (SIC 5411) 

 Automotive dealers and Gasoline Service Stations (SIC 55 – all) 

 Convenience store (SIC 5411 & 554) 

 Apparel and Accessory Stores (SIC 56) 

 Home Furniture, Furnishing and Equipment Stores (SIC 57) 

 Miscellaneous Retail (SIC 59) – inclusions in this category listed below 

 Hotels, Rooming Houses, Camps and Other Lodging Places (SIC 70) 

 Personal Services (SIC 72) – inclusions in this category listed below 

 Business Services (SIC 73) – inclusions in this category listed below  

 Automotive Repair, Services and Parking (SIC 75) except parking lots provided for 

on-site businesses are not excluded 

 Social services (SIC 83) 

 Public Administration (SIC 91, 92, 93, 94, 95, 96, 97) 

 Multi-family dwellings  

     

Inclusions (allowed) within the “CANYON CREEK NURSERY” Planned 

Development Zone  

 Nurseries, Lawn and Garden Supply Stores (SIC 5261) 

 Professional Offices  

 One (1) Alcoholic Beverage manufacturer of 1,500 31-gallon barrels per year or less 

(SIC 2082, 2083, 2084 & 2085) – a tap room and outdoor seating will be allowed 

with restrictions (see below) 

 Gift, Novelty and Souvenir Shops (SIC 5947) 

 Florists (SIC 5992) 

 Photographic Studios (SIC 7221) 

 Beauty & Barber Shops (SIC 7231 & 7241) 

 Event Space Rental (Indoor and Outdoor) (SIC 7299) – with restrictions (see below)  

 Commercial Photography (SIC 7335) 

 Commercial Art and Graphic Design (SIC 7336)  

 Drafting Services (SIC 7389) 

 Physical Fitness Facilities and Instruction including Yoga (SIC 7991 and 7999)  
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3. OPERATIONAL RESTRICTIONS – Alcoholic Beverage Manufacturing and Event 

Space Rental  

The Owner and County recognize the sensitive location of the Canyon Creek Nursery Planned 

Development Zone and the need to include specific operational restrictions and site development 

requirements not normally required for the uses listed above.  

The Owner agrees to the following conditions of operations: 

1. The Planned Development Zone is allowed only one (1) alcoholic beverage 

manufacturer.  

2. Any seating area outside of any enclosed building for use by the patrons of the alcoholic 

beverage manufacturer shall have a fence installed at least 42 inches in height enclosing 

the outdoor area. There shall be no entry to the outdoor seating area for patrons except 

through the tap room.  

3. Any music or entertainment, including any permanent or temporary speakers, outside of 

an enclosed building shall only be located along the eastern elevation of the greenhouse 

and office/brewery structures. 

4. All outdoor activities associated with an event space rental shall cease by 9 pm. Indoor 

activities associated with an event space rental shall cease by 11 pm.   

5. The owner shall install a 6-foot high earthen berm along the north property line adjacent 

to the boundary of Lot 2B, C/S 2224 (1604 S 48th St West). The berm shall extend from 

the 48th Street West road right of way (existing fence line) to the west 225 feet 

(obscuring all existing buildings on Lot 2B, C/S 2224).  Evergreens and shrubs shall be 

planted along the top and sides of the berm to eliminate any unobstructed view from the 

residential property to the Canyon Creek Nursery property along the length of the 

berming. This installation shall be inspected and approved by the Planning Division 

before the alcoholic beverage manufacturer opens the tap room for patrons for the first 

time or before the first event space rental occurs. 

6. All new parking lot lighting shall consist of pole standards no taller than 15 feet above 

grade with fully shield light fixtures so no part of the lens or fixture extends below the 

shielding. All outdoor parking lot lights shall be turned off at 10 pm unless an event 

space rental is scheduled. In this case, all parking lot lighting shall be turned off at 

midnight.  

 

4. OTHER SPECIAL AGREEMENTS  

The Owner and County agree the existing four (4) drive approaches off 48th Street West may 

need to be modified in the future depending on specific traffic conditions on 48th Street West. 

Current studies indicate the intersection of 48th St West and Hesper Road will have good 

operations of a Level of Service (LOS) of C or better until 2035. These projections are based on 

current land use designations and development potential of property. If traffic flow conditions 
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do not follow these current projections, modifications to the four (4) access points may be 

required.  

5. PLANNED DEVELOPMENT AGREEMENT OR CHANGES 

Any modification of the approved development plan requested by the Owner shall be processed 

using the same procedures for a new application, as set forth in Yellowstone County Zoning 

Regulations. However, minor modifications may be approved by the zoning coordinator if he/she 

makes the following findings:  

(1) No change in the overall character of the development;  

(2) No increase in the number of residential units greater than two (2) percent;  

(3) No additional allowed uses;  

(4) No reduction in open space greater than two (2) percent; and  

(5) No change in the approved minimum setbacks, maximum lot coverage or 

maximum allowed height.  

 

6. EFFECT OF THIS AGREEMENT 

The provision of the Planned Development Agreement shall remain in full force and effect as to 

Owner and any and all persons becoming an owner of all or any portion of the property and all of 

such Owner’s heirs, personal representatives, successors and assigns. 

  

7. RIGHT TO ENFORCE 

The provisions of the Planned Development shall be enforced as provided for in the Yellowstone 

County Zoning Regulations in effect at the time of enforcement.  

 

IN WITNESS WHEREOF, the parties hereto have set their hands and official seals on the date 

first above written. 

 

 

 

 “OWNER”    CCN, LLC 

 

 

      By: _______________________ 

 

      Its: _______________________ 

 

ATTEST: 

STATE OF MONTANA  ) 

     : ss 

County of Yellowstone  ) 
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 On this ____day of ________, 2018, before me a Notary Public for the State of Montana, 

personally appeared ______________________known to me to be the _____________________ 

of CCN, LLC who executed the foregoing instrument and acknowledged to me that he/she 

executed the same.  

     Notary Public for the State of Montana 

     Printed Name: ______________________________ 

     Residing at: ________________________________ 

     My commission expires: _________________ 

 

 

 

 

This agreement is hereby approved and accepted by Yellowstone County, this ______ day of 

__________, 2018.  

 

“COUNTY”    COUNTY OF YELLOWSTONE, MONTANA 

 

     County of Yellowstone 

     Board of County Commissioners  

 

 

     BY: _________________________________________ 

      Chairman 

 

 

     BY: _________________________________________ 

      Member 

      

     BY: _________________________________________ 

      Member 

 

 

     Attest: _______________________________________ 

      County Clerk and Recorder 

 

STATE OF MONTANA  ) 

     : ss 

County of Yellowstone  ) 

 On this ____day of ________, 2018, before me a Notary Public for the State of Montana, 

personally appeared _____________________, ______________, _____________known to me 
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to be the Board of County Commissioners, and County Clerk and Recorder, respectively, of 

Yellowstone County, Montana, whose names are subscribed to the foregoing instrument is such 

capacity and acknowledged to me that they executed the same on behalf of Yellowstone County, 

Montana.      

 

 

     Notary Public for the State of Montana 

     Printed Name: ______________________________ 

     Residing at: ________________________________ 

     My commission expires: ___________________ 
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