
           
  CITY BOARD OF ADJUSTMENT

AGENDA-Wednesday, February 7, 2018 @  6:00 p.m.
Miller Building, 1st Floor Conference Room
2825 3rd Avenue North, Billings, Montana  

NOTICE TO THE PUBLIC
 

Public Comment:
There will be a Public Comment Section as noted on the agenda. This is the time members of the public may
comment on any item not appearing on the agenda. Under State law, matters presented under this section cannot
be discussed or acted upon by the Zoning Commission during this time. For items appearing on the agenda, the
public will be invited to make comments at the appropriate time. It is very important to speak clearly, and state
your name and address for the record. Please limit your comments to three (3) minutes or less.

             
Call the meeting to order.
 

Introduction of City Board of Adjustment Members and Planning Department Staff.
 

Public Comment
 

Approval of Minutes:
 

  The minutes of the Board meeting of January 3, 2018.
 

 Disclosure of any Conflict of Interest-Members of the Commission and Staff
 

Disclosure of an Outside (Ex Parte Communication)-Members of the Commission and Staff
a.The Exparté Communication Binder is available at the Sign-In and Agenda Station.
 

Regular Business:
 

A. Opening of public hearings.
 

B. Reading of rules for the procedure by which the public hearings will be conducted.
 

C. Reading of notices of the public hearings on the following items:
 

Public Hearings:
 

a.   City Variance 1273 - 2303 1st Ave South - A variance from Section 27-309 requiring a



a.   City Variance 1273 - 2303 1st Ave South - A variance from Section 27-309 requiring a
maximum lot coverage of 75% to allow a maximum lot coverage of 77% (16,240 sf total) in a
Controlled Industrial (CI) zone, on Lots 1 through 6, Block 135 of Billings Original Town, a
21,000 sf parcel of land. The purpose of the variance is to allow the addition of a 2,400 square
foot canopy to the southwest corner of the building. Presented by: Karen Husman, Planner I

 

b.   City Variance 1274 – 1727 Yellowstone - The applicant is requesting a variance from Section
27-308 requiring a minimum lot area of 9,600 square feet for two (2) dwellings units and
Section 27-308 requiring a minimum 20 foot rear setback to allow a 0-foot rear setback in a
Residential 7,000 (R-70) zone, on Lot 7, Block 4 of Burg Subdivision, 2nd Filing, an 8,400
square foot parcel of land. The purpose of the variance is to allow the sale and financing of the
subject property and no construction or reconstruction is proposed at this time. Tax ID:
A03841. Presented by: Karen Husman, Planner I

 

Other Business/Announcements
 

Adjournment
 

Information on the preceding item(s) may be obtained at the City-County Planning Division, 4th Floor of
the Miller Building, 2825 3rd Ave North, Billings, MT 59101 or phone 247-8676.  Anyone wishing to be
heard on this matter may appear at this hearing or provide written testimony to Planning Division at the
address above.
Public hearings are accessible to individuals with physical disabilities. Special arrangements for
participation in the public hearings by individuals with hearing, speech, or vision impairment may be made
upon request at least three days prior to the hearing. Please notify Robbin Bartley, Administrative
Assistant, at 247-8676 or e-mail to bartleyr@ci.billings.mt.us
 
 

mailto:bartleyr@ci.billings.mt.us
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Information
Subject
The minutes of the Board meeting of January 3, 2018.
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CITY BOARD OF ADJUSTMENT
MINUTES January 3, 2018
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Dave Hagstrom Board member 1

Paul Hagen Board member 1
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Variance 2 2

Chairman Noennig called the meeting to order at 6:00 p.m.  The City Board of Adjustment met in the 
first floor conference room of the Miller Building located at 2825 3rd Avenue North. 

Nicole Cromwell introduced the City Board of Adjustment members and Planning Department staff. 
Attending Staff members are Nicole Cromwell, Zoning Coordinator; Karen Husman, Planner I and 
Robbin Bartley, Administrative Support.

Attending:

Public Comment
Chairman Noennig opened the public comment period and asked if there was anyone wishing to 
speak during the public comment portion of the meeting. There were none. Chairman Noennig 
closed the public comment period.

Approval Meeting Minutes 
Board member Connell made a motion for the approval of December 6, 2017 minutes. Board 
member Hagen seconded the motion to approve. Minutes were approved by unanimous voice vote 7-
0.

Disclosure of any Conflict of Interest, Ex Parte Communications and Site Visits

A new form has been implemented for any disclosures.  If any Board member circled yes to a 
Conflict of Interest or Ex Parte Communication, it will be explained here.
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Public Hearings
Nicole Cromwell reviewed the procedures for public hearings and stated the Board will open a public 
hearing and allow public comment this evening. She reviewed the hearing and presentation processes 
for the meeting and acting on each variance. 

Nicole Cromwell read the legal description for Variance #1271:

City Variance 1271 –802/804 Lewis Avenue – Lot Area - A variance from Section 27-308 
requiring a minimum lot area of 9,600 square feet for 2 existing dwellings on an undivided 
parcel to allow a minimum lot area of 8,028 square in a Residential 7,000 (R-70) zone, on Lot 3 
& that part of Lot 2 north of the alley, Block 1 of Rickman Subdivision and the 5 feet of the 
abandoned adjacent alley on the west. The purpose of the variance is to allow the re-financing 
of an existing property and no construction or reconstruction is proposed at this time. Tax ID: 
A13277

Recommendation: Conditional approval.

Staff is recommending the following conditions for the variance request:
1. The variance from 27-308 requiring a minimum lot area of 9,600 square feet for 2 existing 
single family dwellings to allow a lot area of 8,028 square feet in a Residential 7,000 (R-70)
zone. No other variance is intended or implied with this approval. 
2. The variance is limited to Lot 3 & that part of Lot 2 north of the alley, Block 1 of Rickman 
Subdivision and the 5 feet of the abandoned adjacent alley on the west generally located at 
802/804 Lewis Avenue.
3. Any future re-construction of the existing structure will require compliance with all other 
zoning regulations and city ordinances that apply at the time of re-construction.   
4. These conditions of variance approval shall run with the land described in this authorization 
and shall apply to all current and subsequent owners, operators, managers, lease holders, heirs 
and assigns. 

Questions for Staff:
Board member Heinrich asked if this Variance was for the purpose of obtaining a rebuild letter.  He 
asked Staff to please explain what a rebuild letter is.

Chairman Noennig opened the public hearing at 6:11 PM and asked if there was anyone wishing to 
speak in favor or against City Variance #1271. 

Thomas J. Grimm, owner –not present

OPPOSED
None

Discussion

The public hearing was closed 6:12 PM.
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BOARD MEMBER Chesarek made a motion and BOARD MEMBER Heinrich seconded the motion
to approve City Variance #1271.

The motion to approve with conditions, City Variance #1271 passed 7-0.

Nicole Cromwell read the legal description for Variance #1272:

City Variance 1272 –802 Avenue B, 1420/1424 8th St West – Lot Area & Setback - A 
variance from Section 27-308 requiring a minimum lot area of 7,000 square feet for a duplex to 
allow a minimum lot area of 6,201 square feet (proposed Lot 2B) and from 27-308 requiring a 
15-foot front setback (8th St West) to allow a minimum front setback of 8 feet (proposed Lots 
2B and 2A) in a Residential 6,000 (R-60) zone, on the east 87.5 feet of Lot 2, Block 1 of Algeo 
Subdivision. The purpose of the variance is to allow the subdivision of the property so the 
existing up/down duplexes can be sold separately. No construction or reconstruction is 
proposed at this time. Tax ID: A02167

Recommendation: Conditional approval.

Planning staff has reviewed this application & is recommending conditional approval of Variance 
#1272. Based on the determinations for granting a variance.

1. The variance is to allow a minimum lot area 6,201 sf for an existing duplex & allow a 
15-foot front setback & a minimum front setback of 8 feet. No other variance is 
intended or implied with this approval. 

2. The variance is limited to the legally described property at 1420 and 1424 8th St W.
3. Any future re-construction will require compliance with other all other codes & 

ordinances that apply
4. These conditions of approval shall run with the land described

Questions for Staff:
Board member Heinrich –asked if the applicant wishes to split the lot for resale.  Staff indicated the 
Variance request is to split the property, obtain a rebuild letter and explained that setback 
requirements would still have to be met. Will there befuture problems if Ave B were widened. In that 
case the City would buy right of way.

Chairman Noennig opened the public hearing at 6:20 PM and asked if there was anyone wishing to 
speak in favor or against City Variance #1272. 

Board member Yes No Not Present
David Mitchell x
Dave Hagstrom x
Paul Hagen x
Frank Chesarek x
Oscar Heinrich x
Martin Connell x
Mark Noennig x



City Board of Adjustment
January 3, 2018 - DRAFT

Page 4 of 4

Maxine P. Allman, owner
Clay Schwartz, agent

OPPOSED
None

Discussion

The public hearing was closed at 6:21 PM.

BOARD MEMBER Chesarek made a motion and BOARD MEMBER Hagen seconded the motion to 
approve City Variance #1272.

The motion to approve with conditions, City Variance #1272 passed 7-0.

Other business:

The next meeting will be on February 7, 2018.

The meeting adjourned at 6:22 PM.

ATTEST:  DRAFT.  To be approved by a motion February 7, 2017.

Board member Yes No Not Present
David Mitchell x
Dave Hagstrom x
Paul Hagen x
Frank Chesarek x
Oscar Heinrich x
Martin Connell x
Mark Noennig x



   

City Board of Adjustment
Meeting Date: 02/07/2018  

SUBJECT: Variance #1273- 2303 1st Avenue South
THROUGH: Monica Plecker  PRESENTED BY: Karen Husman

Information
REQUEST
City Variance 1273 - 2303 1st Ave South - A variance from Section 27-309 requiring a maximum lot coverage of
75% to allow a maximum lot coverage of 77% (16,240 sf total) in a Controlled Industrial (CI) zone, on Lots 1
through 6, Block 135 of Billings Original Town, a 21,000 sf parcel of land. The purpose of the variance is to allow
the addition of a 2,400 square foot canopy to the southwest corner of the building. Presented by: Karen Husman,
Planner I

RECOMMENDATION
Planning staff is recommending denial, based on the findings of the 7 criteria.

APPLICATION DATA

OWNERS: Mark Sevier                    
PURPOSE: The purpose of the variance is to allow the addition of a 2,400 square foot un-enclosed canopy to the
southwest corner of the building
LEGAL DESCRIPTION: Lots 1 through 6, Block 135 of Billings Original Town
ADDRESS: 2303 1st Ave S
EXISTING LAND USE: Dovetail Designs
PROPOSED LAND USE: Same
EXISTING ZONING: CI

CONCURRENT APPLICATIONS
None

APPLICABLE ZONING HISTORY
Subject Property – None
 
Surrounding Property – There have been four variance requests to exceed the maximum lot coverage in this
subdivision.  Two of the requests were for residential properties (one was denied), and two of them were for
commercial properties (both were approved).

SURROUNDING LAND USE & ZONING



NORTH:   Zoning:      CI
                  Land Use:  Commercial & Industrial
SOUTH:    Zoning:      CC
                  Land Use:  Commercial Office
EAST:       Zoning:      CI
                  Land Use:  Commercial & Industrial
WEST:      Zoning:      CI
                  Land Use:  Commercial & Industrial

BACKGROUND
The applicant is requesting a variance 27-309 requiring a maximum lot coverage of 75% to allow a maximum lot
coverage of 77%, in order to construct a new canopy to cover an existing work area.  The applicant would like to
add 2,400 square foot of covered space. The proposed canopy is 490 square feet over the maximum allowed lot
coverage.
 
The hardships shown by the applicant are not the types of hardship considered for granting a variance. Variances
are provided in order to prevent “unnecessary hardship”, which typically refers to hardship inherent in the physical
characteristics of the land.  The applicant has not shown any type of hardship based upon the physical surroundings,
shape of or the topography of the property. Setback and lot coverage standards are established in order to prevent
the overcrowding of land and to maintain adequate open space. By establishing such standards, the City is able to
protect the health and general welfare of the community.

There have been two commercial variances granted in this subdivision for additional lot coverage. Variance #174
for 3018 1st Avenue North, was granted in 1978 for an existing nonconforming structure, prior to the zone change
to Central Business District (CBD). The current zoning for this parcel allows 100 percent lot coverage. Variance
#614 for 2120 3rd Avenue North, was granted in 1990 to allow a new addition to an existing structure, although
staff had recommended denial based on their findings for the criteria of hardship. The current zoning of the parcel
at 2120 3rd Ave North is EBURD - Rail Spur Village and this zoning allows between 75 and 90 percent lot
coverage depending on the type of building. 

The applicant would like to add 2,400 square feet of canopy coverage to the south side of the building. The
applicant could add 1,910 square feet without a variance approval.  By adding on to the building beyond what is
allowed, the applicant is creating the hardship.

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of denial for the variance based
on the findings of the 7 criteria and determinations within this report.  

Attachments
Zoning Map & Site Photos 
Applicant Letter & Site Plan 
Determinations 
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VARIANCE 1273
DETERMINATIONS

The Board of Adjustment shall make the following determinations prior to granting a variance:

1. That special conditions and circumstances exist which are peculiar to the land, the lot 
or something inherent in the land which causes the hardship, and which are not 
applicable to other lands in the same district;

There are no special conditions or circumstances with the land that create a hardship. In this 
situation, the structure was built prior to the current zoning requirements.  The existing 
commercial structure is currently in conformance with lot coverage restrictions for CI zoning 
districts. The property owner could add up to 1,910 square feet to maximize the lot coverage to 
75%.  The applicant is asking to increase the lot coverage to 77% for an addition of 2,400 square 
feet of covered area (490 square feet more than allowed).

2. That a literal interpretation of the provisions of this Chapter would deprive the 
applicant of rights commonly enjoyed by other tracts in the same district;

There have been variances that have been granted in the area for setbacks and clear vision areas. 
There have been two commercial variances for lot coverage, one similar variance granted for lot
coverage on a commercial lot.  Therefore, allowing the applicant a variance for 77% lot
coverage does not deprive the applicant of rights commonly enjoyed by other properties in the 
same district.

3. That granting the variance requested will not confer on the applicant any special 
privilege that is denied by this Chapter to other land in the same district;

Granting this variance would not confer a privilege to this applicant that others in the subdivision 
do not have. There has been one similar variance approved in this subdivision on block 64, 
granted by the BOA in 1990, although staff recommended denial of the variance, with valid 
determinations.

4. That the granting of the variance will be in harmony with the general purpose and 
intent of this Chapter and with the Growth Policy;

The variance for a new structure or addition would not be in harmony with the general purpose 
and intent of this Chapter and with the Growth Policy. Setback and lot coverage standards are 
established in order to prevent overcrowding of land and to maintain adequate open space. 

5. In granting any variance, the Board may prescribe appropriate conditions and 
safeguards in conformity with this Chapter. Violation of such conditions and 
safeguards, when made a part of the terms upon which the variance is granted, shall be 
deemed a violation of this Chapter;

Staff has formulated the following conditions, if the Board of Adjustment votes to approve the 
variance;

1. The variance from Section 27-309 requiring a maximum lot coverage of 75% to 
allow a maximum lot coverage of 77% (16,240 sf total) in a Controlled Industrial 
(CI) zone, a 21,000 sf parcel of land. The purpose of the variance is to allow the 
addition of a 2,400 square foot canopy to the southwest corner of the building.
No other variance is intended or implied with this approval. 



2. Construction shall be in substantial conformance to the submitted site plan.
3. A building permit shall be acquired and construction completed within 1 year of 

approval of this variance.
4. No construction before 8 a.m. or after 9 p.m.
5. The variance is limited to Lots 1 through 6, Block 135 of Billings Original Town.
6. Any future construction or re-construction of the existing structure will require 

compliance with all other zoning regulations and city ordinances that apply at the 
time of construction or re-construction.   

7. These conditions of variance approval shall run with the land described in this 
authorization and shall apply to all current and subsequent owners, operators, 
managers, lease holders, heirs and assigns.

6. The Board shall prescribe a time limit within which the action for which the variance is 
required shall be begun or completed, or both. Failure to begin or complete such action 
within the time limit set shall void the variance; 

The requested variance is to allow the addition of a 2,400 square foot canopy to the southwest 
corner of the building.  Upon variance approval, construction shall be completed within one year 
of approval of the variance.

7. Under no circumstances shall the Board grant a variance to allow a use not permissible 
under the terms of this Chapter in the district involved. A variance shall not be a grant 
of special privilege inconsistent with limitations placed upon other property in the 
district.

The granting of this variance would not allow a use that is not already allowed in the zoning 
district – Controlled Industrial zoning districts allow the existing use and it’s expansion.



   

City Board of Adjustment
Meeting Date: 02/07/2018  

SUBJECT: City Variance #1274 - 1727 Yellowstone Ave.
THROUGH: Monica Plecker  PRESENTED BY: Karen Husman

Information
REQUEST
City Variance 1274 – 1727 Yellowstone - The applicant is requesting a variance from Section 27-308 requiring a
minimum lot area of 9,600 square feet for two (2) dwellings units and Section 27-308 requiring a minimum 20 foot
rear setback to allow a 0-foot rear setback in a Residential 7,000 (R-70) zone, on Lot 7, Block 4 of Burg
Subdivision, 2nd Filing, an 8,400 square foot parcel of land. The purpose of the variance is to allow the sale and
financing of the subject property and no construction or reconstruction is proposed at this time. Tax ID: A03841.
Presented by: Karen Husman, Planner I

RECOMMENDATION
Conditional Approval.

APPLICATION DATA
OWNER: Jacob Platt  
LEGAL DESCRIPTION: Lot 7, Block 4 of Burg Subdivision 2nd Filing  
ADDRESS: 1727 Yellowstone Avenue  
CURRENT ZONING: R-70  
EXISTING LAND USE: Residential  
PROPOSED USE: Residential  
SIZE OF PARCEL: 8,400 sf  

CONCURRENT APPLICATIONS
None.

APPLICABLE ZONING HISTORY
There have been four variance applications in this subdivision all were for setbacks, all approved. There have been
10 similar variances for multiple units on a parcel of land smaller than what is allowed granted in the surrounding
neighborhoods (nine approved, one was denied).

SURROUNDING LAND USE & ZONING
NORTH:   Zoning:      Residential- 7000 (R-70)
                  Land Use:  Residential single family
SOUTH:    Zoning:      R-70
                  Land Use:  Residential single family
EAST:       Zoning:      R-70
                  Land Use:  Residential single family
WEST:      Zoning:      R-70
                  Land Use:  Residential single family



BACKGROUND
The applicant is requesting a variance from 27-308 requiring a minimum lot area of 9,600 square feet for 2
dwelling units and Section 27-308 requiring a minimum 20 foot rear setback to allow a 0-foot rear setback in a
Residential 7,000 (R-70) zone, on Lot 7, Block 4 of Burg Subdivision 2nd Filing, an 8,400 square foot parcel of
land for two existing single family dwellings.
 
The lot is in an older part of Billings and most of the surrounding lots were developed before zoning regulations
existed. The applicant is wishing to obtain a rebuild letter for the property so they are able to complete the sale of
the property. According to the county information available, the existing dwellings were constructed in 1954, prior
to current zoning regulations.  There have been similar variances approved in the area, 10 for lot size (one denied)
and four variances for setbacks (all approved).  The majority of the lot size variance applications were for multiple
dwelling units in one or more buildings. One was for an existing single family dwelling and a proposed new single
family dwelling (this was denied 1998) to allow two dwellings on a 9,600 square foot lot in a Residential-6000
(R-60) zone, varying from the 12,000 square foot requirement at that time.  The current regulation for R-60 would
allow 2 single family dwellings on a 7,000 square foot lot.

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of conditional approval for the
variance based on the determinations for review provided within this report.  Staff finds that the proposed variance
would provide the applicant similar rights that are enjoyed by other property in the neighborhood.

Attachments
Zoning Map & Site Photos 
Applicant Letter & Site Plan 
Determinations 
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DETERMINATIONS
The Board of Adjustment shall make the following determinations prior to granting a variance:
1. That special conditions and circumstances exist which are peculiar to the land, the 
lot or something inherent in the land which causes the hardship, and which are not 
applicable to other lands in the same district;
There are not any special circumstances that exist in this situation other than the lot is less than 
required for current zoning requirements and both of the homes on the property were built in 
1954, before the current zoning was in place.   

2. That a literal interpretation of the provisions of this Chapter would deprive the 
applicant of rights commonly enjoyed by other tracts in the same district;
The subject property is in a subdivision where most development occurred in the 1940s and 
1950s. There have been nine similar variances granted in the surrounding neighborhoods. 
Denying the variance would deprive the applicant of rights commonly enjoyed by other tracts in 
the same district.

3. That granting the variance requested will not confer on the applicant any special 
privilege that is denied by this Chapter to other land in the same district;
The variance will not allow the applicant any special privileges. Similar variances have been 
granted in the area.

4. That the granting of the variance will be in harmony with the general purpose and 
intent of this Chapter and with the Growth Policy;
The variance is in harmony with the general purpose and intent of the zoning regulations and the 
growth policy. 

5. In granting any variance, the Board may prescribe appropriate conditions and 
safeguards in conformity with this Chapter. Violation of such conditions and safeguards, 
when made a part of the terms upon which the variance is granted, shall be deemed a 
violation of this Chapter;
Staff is recommending the following conditions for the reduction in minimum lot size variance 
request:
1. The variance is to decrease the minimum lot size from 9,600 square feet to 8,400 square 

feet for two existing single family dwellings and to allow a zero-foot setback to the rear of 
the second dwelling along the alley property line. No other variance is intended or implied 
with this approval. 

2. The variance is limited to the Lot 7, Block 4 of Burg Subdivision, 2nd Filing, 1727 
Yellowstone Avenue.

3. Any future re-construction of the existing structures will require compliance with all other 
zoning regulations and City ordinances that apply at the time of re-construction.   

4. These conditions of variance approval shall run with the land described in this 
authorization and shall apply to all current and subsequent owners, operators, managers, 
lease holders, heirs and assigns. 



6. The Board shall prescribe a time limit within which the action for which the 
variance is required shall be begun or completed, or both. Failure to begin or complete 
such action within the time limit set shall void the variance; and
No time limit is required since no construction is planned at this time. 

7. Under no circumstances shall the Board grant a variance to allow a use not 
permissible under the terms of this Chapter in the district involved. A variance shall 
not be a grant of special privilege inconsistent with limitations placed upon other 
property in the district.

The granting of this variance would not allow a use that is not allowed in the zoning district –
single family dwellings are allowed in the R-70 zone. 
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