
           
  CITY BOARD OF ADJUSTMENT

AGENDA-Wednesday, August 5, 2020, @ 6:00 p.m.
Virtual Meeting - ZOOM

NOTICE TO THE PUBLIC
 

Public Comment:
Public Comment: Due to the COVID-19 health concerns, the format of the County Zoning Commission meeting will be held in a
virtual videoconferencing environment. The normal hearing room on the 1st Floor at 2825 3rd Ave North (Miller Building)
will be closed during the meeting and no one will be attending this hearing in person. Public comment will be taken only
during the Public Comment periods as indicated on the agenda, and during the Public Hearings under the Regular agenda.
Comments may be sent to Board via email before 1:00 PM on Tuesday, May 5, 2020. All emails received prior to this time
will be read into the record for the public hearing. The Public may call in during specific Public Comment periods at
(406)237-6165. All callers will be in a queued system and are asked to remain on hold and be patient. Calls will be taken in the
order in which they are received. Callers will be restricted to 3 minutes of testimony as is customary. Live coverage can be
viewed AT https://www.facebook.com/Billings-Planning-Community-Services-Department-1738982159659260/?ref=bookmarks
 

             
Call the meeting to order.
 

Introduction of City Board of Adjustment Members and Planning Department Staff.
 

Public Comment
 

Approval of Minutes:
 

  The minutes of the Board meeting of July 1, 2020.
 

 Disclosure of any Conflict of Interest-Members of the Commission and Staff
 

Disclosure of an Outside (Ex Parte Communication)-Members of the Commission and Staff
a.The Exparté Communication Binder is available at the Sign-In and Agenda Station.
 

Regular Business:
 

A. Opening of public hearings.
 

B. Reading of rules for the procedure by which the public hearings will be conducted.
 

C. Reading of notices of the public hearings on the following items:
 



             
Public Hearings:
 

a.   City Variance 1313 (Continued from July 1, 2020)– 521 Judith Lane – Detached structure size and height -
A variance from 27-310(i) requiring the side wall height of a detached structure be no greater than the side wall
height of the existing residential structure to allow 12-foot side walls, and from 27-310(i) requiring a maximum
detached structure footprint of 1,386 square feet to allow a maximum footprint of 1,575 square feet in a
Residential-7000 (R-70) zone, on Lot 10 and the East ½ of Lot 11, Block 2, Broadmoor Subdivision, a 36,124
square foot parcel of land. The purpose of the variance is to allow construction of a new detached garage. Presented
by: Karen Husman, Planner 1.

 

b.   City Variance 1315 – 1053 Lincoln Lane – Lot area - A variance from 27-308 requiring a minimum lot size of
19,200 square feet to allow a minimum lot size of 18,290 square feet in a Residential-7000 (R-70), on Parcel F of
Certificate of Survey 537 a 18,290 square foot parcel of land. The purpose of the variance is to allow two new
duplex structures on the property. Presented by; Karen Husman, Planner I

 

Other Business/Announcements
 

Adjournment
 

Public hearings are accessible to individuals with physical disabilities. Special arrangements for participation in the public
hearings by individuals with hearing, speech, or vision impairment may be made upon request at least three days prior to the
hearing. Please notify Robbin Bartley, Administrative Assistant, at 247-8676 or e-mail to bartleyr@ci.billings.mt.us
 

mailto:bartleyr@ci.billings.mt.us
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 CITY BOARD OF ADJUSTMENT 
MINUTES July 1, 2020 
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Paul Hagen Member - - 1 - 1 - 1      
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Oscar Heinrich Member - - E - 1 - 1      
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Chair Noennig called the meeting to order at 6:00 p.m.  The City Board of Adjustment met virtually 
thru Zoom https://zoom.us/j/95905224215. 

Nicole Cromwell introduced the City Board of Adjustment members and Planning Department staff. 
Attending Staff members are Nicole Cromwell, Zoning Coordinator; Karen Husman, Planner I; and 
Robbin Bartley, Administrative Assistant. 
 
Attending:  Scott Aspenlieder, Mac Fogelsong, Robert Ybarrar, Landy Leep, Trent Parks, Gary Owen, 
Christina Taylor 
 
Public Comment 
Chair Noennig opened the public comment period and asked if there was anyone wishing to speak 
during the public comment portion of the meeting.  There was none. 

https://protect-us.mimecast.com/s/cV1pCVOklASzjOBcQRvaj
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Approval of Meeting Minutes  
Meeting minutes for May 6, 2020. 
 
Motion 
Board Member Heinrich moved and Board Member Hagstrom seconded the motion to approve the 
May 6, 2019 minutes. The motion carried with a unanimous voice vote. 
 
Disclosure of any Conflict of Interest, Ex Parte Communications and Site Visits 
A form has been implemented for disclosures.  If any Member circled yes to a Conflict of Interest or 
Ex Parte Communication, it will be explained here.   
 
Vice Chair Bollman visited 1316, Member Connell visited 1316, Member Hagen visited all, Member 
Heinrich visited all, Member Mitchell visited all but 1314, Member Hagstrom visited 1312, 1314, and 
1315.  Chairman Noennig wishes to recuse himself from Variance 1314 as he has a conflict and 
requests Vice Chair Bollman direct this hearing. 
 
Streaming to FaceBook Live caused a short delay. 
 
Public Hearings 
Nicole Cromwell reviewed the procedures for public hearings and stated the Board will open a public 
hearing and allow public comment this evening. She reviewed the hearing and presentation processes 
for the meeting and acting on each variance.  
 
 
City Variance 1312 – 2605 Emerson Place – Garage setbacks - A variance from 27-308 requiring 
an 8 foot side setback for a two -story structure, to allow a 3 foot side setback for a new attached 
garage in a Residential-9600 (R-96), on Block 2, Lot 9, Highland Park Sub. 2nd Filing, a 12,046 
square foot parcel of land. The purpose of the variance is to allow removal of an existing garage and 
shed to add an attached garage with added 2nd story (NOT an ADU).  
 

One neighbor to the north, contacted staff and requested no windows on the north side of the 
building.  Staff is unsure if this request is legal and therefore did not include it in the conditions. 
 

RECOMMENDATION 
 
Planning staff has reviewed this application & is recommending conditional approval of Variance 
#1312. Based on the Determinations for granting a variance. 
 

1. This approval is to allow a variance to allow 3 foot side setback. No other variance is intended 
or implied. 

2. The variance is limited to Lot 9, Block 2, Highland Park Subdivision 2nd Filing, 2605 
Emerson Place. 

3. The applicant will receive approval of a building permit within 1 year & complete 
construction in 2 years of approval. Failure to meet the time limits will void the variance. 

4. No construction activities prior to 7:00am or after 8:00 PM daily. 
5. Shall meet all other code requirements with the exception of this variance. 
6. These conditions shall run with the land described… 



City Board of Adjustment 
July 1, 2020- DRAFT 

Page 3 of 14 

Questions for staff: . 
Vice Chair Bollman asked staff to refresh memory on a variance approved across the street last 
month.  Was that structure 1 or 2 stories?  Staff replied it was not a 2 story but the truss construction 
allowed for added living space above the garage and the request was for a 3 foot setback.  Vice Chair 
Bollman asked if an elevation plan was submitted.  Staff replied a hand drawn was submitted, and 
apologized if it was not included in the staff report. The applicant is here for further questions. 
 
Public Hearing 
Chairman Noennig opened the public hearing at 6:20PM and asked if there was anyone wishing to 
speak in favor or against City Variance #1312. 
 
Applicant: Christina Taylor, 2605 Emerson Pl 
She is excited about the possibility of a new garage to protect vehicles from the recurring hail storms.  
She has spoken with the neighbor to the north and it is a shared concern and will work with him. 
 
Chairman Noennig asked what it means to “work with him”.  Ms. Taylor explained no architectual 
plans have been drawn yet as they are waiting for this variance approval.  Therefore, she is relatively 
certain the window concerns can be addressed, it should not be difficult to eliminate windows on that 
side.  Those recommendations would be given to the architect.   
 
Chairman Noennig asked Ms. Taylor if making no windows on the northside a condition of the 
variance approval would be a problem.  Ms. Taylor does not believe it should be a problem, however, 
she is unsure if there could be code issues at building permit submission. 
 
Chairman Noennig asked why a 3 foot variance is needed.  Ms. Taylor explained her driveway is a 
problem for access. 
 
Opposed 
 
Rebuttal 
 
Discussion 
Chair Noennig called for questions and discussion from the members of the Board. 
 
 At 6:25PM, Chairman Noennig closed the Public Hearing and called for a motion. 
 
Motion 
Board Member Heinrich  made a motion to and Board Member Mitchell seconded the motion to 
conditionally approve City Variance #1312 with the seven conditions of approval and Findings of 
Fact.  
Vice Chair Bollman amended the motion to include prohibiting windows on the north side, 
Commissioner Mitchell seconded the motion.  
Board member Connell wishes to revise no windows to frosted glass windows being allowed to allow 
light. 
A discussion ensues on the process of amending motions and it is agreed the amendment as proposed 
by Vice Chair Bollman, must be voted on. 
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Member Yes No Not Present 

David Mitchell X   

Dave Hagstrom  X  

Paul Hagen X   

Jeff Bollman X   

Oscar Heinrich  X  

Martin Connell  X  

Mark Noennig  X  

The motion to amend the motion failed with a 4-3 vote. 
 
Board Member Heinrich  made a motion to and Board Member Mitchell seconded the motion to 
conditionally approve City Variance #1312 with the seven conditions of approval and Findings of 
Fact. 

Member Yes No Not Present 

David Mitchell X   

Dave Hagstrom X   

Paul Hagen X   

Jeff Bollman X   

Oscar Heinrich X   

Martin Connell X   

Mark Noennig X   

The motion to conditionally approve City Variance #1312 passed with a unanimous roll call vote. 
 
 
City Variance 1313 - A variance from Section 27-310(i) variance to allow 3-foot side setback, a side 
wall of 14 feet in height and to allow maximum footprint of 2,100 square feet for a new detached 
structure in a R-70 zone. The purpose of the variance is to allow construction of a new detached 
garage , on Lot 11, Block 2, Broadmoor Sub.,  a 36,124 square foot parcel of land. 
 
RECOMMENDATION 
 
Planning staff has reviewed this application & is recommending denial of Variance #1313. Based on 
the Determinations for granting a variance. 
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 There are no special circumstances that exist which are peculiar to the land. 
 Allowing the variance would give the applicant rights not commonly enjoyed by other 

tracts in the same district. 
 This variance will confer on the applicant a special privilege that is denied by this 

Chapter to other land in the same district. 
  Not in harmony with the general purpose and intent of the zoning regulations and the 

growth policy.  
 
Questions for staff: 
Board member Heinrich asked if the new zoning will effect this property in any way.  Staff replies the 
same basic garage requirements will remain the same in neighborhood zone districts.  Attached 
garages do not have the same restrictions as detached garages.   
Chairman Noennig asked if the proposal would meet the new zoning requirements.  Staff replied it 
would not. 
 
Public Hearing 
Chairman Noennig opened the public hearing at 6:36PM and asked if there was anyone wishing to 
speak in favor or against City Variance #1313. 
 
Applicant: Robert Ybarra II, 521 Judith Lane 
Mr. Ybarra is hoping the recommendation to deny is not based on the original 3 foot setback.  This 
was a miscommunication.  I have multiple vehicles that will not fit under a standard 8 foot door.  I 
have had thousands of dollars of hail damage in the last few years to vehicles, campers, rafts and 
equipment.  I would like to protect my investments.  I would like to present a clean yard, and increase 
the values in my neighborhood.  Mr.Ybarra is 100 percent ready to propose something more 
agreeable to the Board.  He wants and needs this structure and is willing to adjust size and placement.  
The size proposed is his dream garage but is willing to compromise.  The wall heighth is important to 
accommodate taller trucks. 
 
Board member Hagstrom stated 12 foot 6 inches is tall enough to put a semi-tractor in.  We would be 
concerned about this proposed garage being turned into a commercial use.  What are the chances you 
could bring the wall height down to accommodate an 11 foot door?  Mr. Ybarra replied he is 100 
percent open to that.  Board member Hagstrom stated this is just a suggestion as Mr. Ybarra could 
sell the place using the commercial possibility as a selling point.  This would not be agreeable in a 
residential neighborhood. 
 
Vice Chair Bollman reminded Mr. Ybarra about his willingness to reduce the size of the garage and 
then asked the applicant what the him minimum building size might be.  Mr. Ybarra replied 1500 
square feet would be the minimum. 
 
Board member Mitchell asked if the garage could not meet an 8 foot setback rather than 3 foot.  Mr. 
Ybarra replied there was a miscommunication and he would be meeting the 8 foot setback 
requirement and not needing that portion of the variance.  The height and size is the larger concern. 
I bought a small house as a single man and need a larger garage for all my outdoor recreation 
equipment. 
 
Board member Heinrich asked Staff for clarification regarding the process and time of reapplication if 
this variance is denied.  Staff replies if denied the applicant would have to wait 1 year to reapply. 



City Board of Adjustment 
July 1, 2020- DRAFT 

Page 6 of 14 

Board member Heinrich then asked the process if the applicant were to withdraw the application. 
Staff replied there are no requirements to wait if he withdraws. 
Board member Heinrich then addresses Chairman Noennig stating the applicant has now heard the 
Boards concerns and the possibility exists the Board will deny this and then the applicant will have to 
wait a year whereas if he were to withdraw now, he would be able to come back with a more 
agreeable proposal. 
 
Chairman Noennig states to Mr. Ybarra he is in agreeance with Board member Heinrich.  However, 
the Board is not in the business of negotiating the terms of approval.  He has now heard our concerns 
and although there are no guarantees of approval upon redesign, if it is denied tonight you are unable 
to reapply for a year.  He then asks Staff to explain to Mr. Ybarra his options in this regard. 
 
Staff reminds the Board they are not required to grant the entire variance requested.  You may grant a 
lesser variance.  If the applicant does withdraw there would be a new reapplication fee.  But there is 
no waiting period in the Code.  Zone Change withdrawls require a 4 month waiting period for 
reapplication.   
 
Chairman Noennig states it is within the Boards power to impose conditions or a lesser variance than 
requested however he does not feel it is appropriate for the Board to negotiate the many dimensions 
that are of issue.  This is his personal opinion. 
 
Board member Connell agrees with the Chair completely.  If the applicant would like to return with 
new drawings and proper setbacks the Board could then react to it.  The Board is not in the position to 
micromanage.   
 
Vice Chair Bollman suggests the possibility of continuing this Public Hearing until next months 
meeting to allow the applicant to submit revised drawings with proper setbacks being met and 
proposed building dimensions.  This would alleviate the need for withdrawal and having to reapply 
with fees.   
 
Chairman Noennig and Staff agree this is a fair point and agreeable.  Chairman Noennig then asks 
Mr. Ybarra if this option, to continue for 1 month,  is something he would consider.  Mr. Ybarra is 
ready to submit revised plans immediately and asks if there is a specific height, the Board will 
require.  Chairman Noennig stated there is no consensus only a smattering of opinions.   
 
Vice Chair Bollman suggests he present building elevations as well showing the reduced door 
opening size. 
 
Mr. Ybarra requests a continuance until August 5, 2020. 
 
The Public Hearing was not closed, the Applicant requested a continuance. 
 
 
Motion 
Board Member Heinrich made a motion to continue and Board Member Bollman seconded the 
motion to continue City Variance #1313 to August 5, 2020. 
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Member Yes No Not Present 

David Mitchell x   

Dave Hagstrom x   

Paul Hagen x   

Jeff Bollman x   

Oscar Heinrich x   

Martin Connell x   

Mark Noennig x   

The motion to continue City Variance #1313 passed with a unanimous  vote. 
 
Chairman Noennig recuses himself for the hearing of Variance 1314.  Vice Chair Bollman chairs this 
item. 
 
Variance 1314 - High Sierra Sub, 16th Filing - Lot Coverage – A variance from 
27-308 requiring a maximum lot coverage of 40% to allow a maximum lot coverage of 50% in a 
proposed Residential-5000 (R-50) zone, on Block 31, Lots 17-25, High Sierra Sub., 16 th Filing 
(proposed), a 2.4 acre parcel of land. The purpose of the variance is to allow the construction of 
duplex units on the land. 
 
RECOMMENDATION 
 
Planning staff has reviewed this application & is recommending conditional approval of a variance for 
up to 47% lot coverage 

 BOA has approved Development-wide zoning variances for new construction 
 Not out of character for similar development in the area 
 Conditions are recommended that will mitigate any potential impact to surrounding 

properties 
Planning staff has received and transmitted to you three letters of opposition: 

 Susan Pogue of 1980 Morroco Drive 
 Crystal Hellier of 2000 Greenbriar Rd 
 Ed Hellier of 2000 Greenbriar Rd 

       
Staff is recommending the following conditions for the lot coverage variance request: 

1.  The variance is from Section 27-308, requiring a maximum lot coverage of 40% to allow 
47% in a proposed R-50 zone district. 

2. The variance is limited to Lots 17 through 25 of Block 31, High Sierra Subdivision 
           16th Filing, a 2.4 acre parcel of land. 

3.  The variance approval is conditioned on approval of the proposed R-50 zone district request. If 
the zone change is not approved, the lot coverage variance is moot. 

4.   The owner will apply for the first building permit within 18 months of Board 
approval. 
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5.  There will be no construction activity before 7 am or after 8 pm daily. 
Completion of construction on all units on all lots will occur within four years of 
Board approval. 
7.  Each duplex townhome will require one street tree for each dwelling unit to be 
planted either in the boulevard between the sidewalk and the curb or in the front yard 
no more than seven feet behind the sidewalk. The trees will be continuously 
maintained and dead trees will be removed and replaced as needed. 
8.  The owner will meet all required building codes, engineering codes and other city 
codes applicable at the time of Building Permit application. 
9.  Failure to begin or complete the actions required by this variance approval will void 
the variance. 
10. These conditions of variance approval shall run with the land described in this authorization 
and shall apply to all current and subsequent owners, operators, managers, lease holders, heirs 
and assigns. 
 

Questions for staff: 
Board member Heinrich asks if Re:Code effects this variance in any way.  Staff replies if the zone 
change would be approved, the applicant would then be asked what zoning he would be comfortable 
with under the new zone districts.  The lot coverage in the new zone districts vary from 40 to 60 
percent. 
 
Board member Mitchell asks why the applicant did not request residential multifamily zoning.  Staff 
replies the applicant is present and typically the multifamily zoning is unpredictable.  They are only 
building 2 family residences, not multifamily.  They are choosing a zone allowing single family or 
duplex but no larger.  Board member Mitchell asks which lots are being proposed at 43 percent and 
which at 47 percent lot coverage.  Staff replies the 43 percent lot coverage was submitted just a few 
days ago and may reflect new design and suggests asking the applicant. 
 
Vice Chair Bollman asks regarding condition 7 being imposed.  Whereas he is not opposed to street 
tree planting, he has not seen this recommendation before.  Staff reples as we move forward into the 
City rezoning, street frontage landscaping is being required everywhere, not just on commercial 
development.  This is to set up the new street scape.  This project is progressing under the current 
code, but is on the cusp of the new code being adopted.  He then asked about a possible error in 
notification to the surrounding property owners.  Staff is unsure but reiterated the process of a 300 
foot radius map. 
 
Board member Hagstrom asked how many townhomes would be allowed in this parcel without a lot 
coverage variance.  Staff replied a few more if the lot lines were eliminated.  It is the size of the 
townhomes that requires this variance, not the number of homes.  It is the 3rd car garage and the 
covered patio.  Board member asked if there has been discussion about changing the size of the 
townhome thereby eliminating the need for this variance.   
 
Public Hearing 
Vice Chair Bollman opened the public hearing at 7:10 PM and asked if there was anyone wishing to 
speak in favor or against City Variance #1314. 
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Applicant, Gary Owen, Sanderson Stewart, 1300 N Transtech Way 
Mac Fogelsong, Landy Leep and Trent Parks are also here.  R5000 zoning was selected to allow only 
2 family units. 
Slide presentation. 
 
Trent Parks, 2344 Glen Eagles Blvd 
We would like to continue building high quality homes with 3rd car garages and covered patio areas.  
A large portion of the clientel are retirees and request these options. 
 
Landy Leep, High Sierra II 
Here to entertain any questions from the land developemtn side. 
 
Opposed 
 
Ron Hill, 142 Annandale Road 
He contends he was not late in submitting his letter of objection.  Vice Chair stated the late was only 
to say it was not received in time to go out with the packet one week ago, the Board has received a 
copy of the letter. 
He then reads his letter into the Minutes for the record. 
 
Rebuttal 
 
Landy Leep 
The project is not multifamily, but single level townhomes, duplexes. 
This does fit into the neighborhood, the builder lives in his own project. 
We own and will be building the lots neighboring. 
  
Vice Chair Bollman asks Mr. Leep if he is comfortable with the Staff recommendations.  Mr. Leep 
replies in the affirmative. 
 
 At 7:39 PM, Vice Chair Bollman closed the Public Hearing and called for a motion. 
 
Discussion 
Vice Chair Bollman called for questions and discussion from the members of the Board. 
 
Motion 
Board Member Heinrich made a motion to and Board Member Connell seconded the motion to 
conditionally approve City Variance #1314 with the ten conditions of approval and Findings of Fact. 

Member Yes No Not Present 

David Mitchell X   

Dave Hagstrom X   

Paul Hagen X   

Jeff Bollman X   
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Oscar Heinrich X   

Martin Connell X   

Mark Noennig   Recused 

The motion to conditionally approve City Variance #1314 passed with a 6-0-1 roll call vote. 
 
City Variance 1315 – 1053 Lincoln Lane – Lot area - A variance from 27-308 requiring a 
minimum lot size of 19,200 square feet to allow a minimum lot size of 18,290 square feet in a 
Residential-7000 (R-70), on Parcel F of Certificate of Survey 537 a 18,290 square foot parcel of land. 
The purpose of the variance is to allow two duplex structures on the property, on Parcel F, COS 537,  
a 18,290 square foot parcel of land. 
 
RECOMMENDATION 
This Variance request will not be heard at this time as the Board does not have jurisdiction. 
Continued until August 5, 2020. 
 
Public Hearing 
A public hearing will not be held at this time. 
  
City Variance 1316 - 1836 2226 Virginia Lane – Arterial Lot Area and Lot Coverage - A 
variance from Section 27-602 to allow a 40 foot from center line setback; 27-308 to allow a minimum 
lot size of 8,968 square feet, & to allow a maximum lot coverage of 41%, in a R-96 zone, on Lots 1A-
3A of O’Malley Farms Subdivision, a .839 acre parcel of land. The purpose of the variance is to 
allow redevelopment of the property into four single family parcels. 
 
RECOMMENDATION 
Planning staff has reviewed this application & is recommending denial of Variance #1316. Based on 
the Determinations for granting a variance. 
 

 There are no special circumstances that exist which are peculiar to the land. 
 Allowing the variance would give the applicant rights not commonly enjoyed by other 

tracts in the same district. 
 This variance will confer on the applicant a special privilege that is denied by this 

Chapter to other land in the same district. 
  Not in harmony with the general purpose and intent of the zoning regulations and the 

growth policy.  
Staff has forwarded to you 13 letters in opposition. 
 
Questions for staff:NONE 
 
Public Hearing 
Chairman Noennig opened the public hearing at 7:56PM and asked if there was anyone wishing to 
speak in favor or against City Variance #1316. 
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Applicant, Scott Aspenlieder, 608 N 29th Street 
He is the agent for Big Sky Endeavors.  When Re:Code is adopted the new zoning will be N3.  This 
project would meet the conditions and restrictions of the new zoning.  Under the new code, a variance 
would still be necessary for the arterial setback.  We are surprised at the denial recommendation. 
We are wanting to start this project this year and not wait for RE:Code. 
 
Board member Connell asked who are the principals of Big Sky Endeavors.  Mr. Aspenlieder replied 
it is Jamie Eisenbark.  Board member Connell asks if he is certain Project RE:Code is going to be 
adopted.  Mr. Aspenlieder states this is the consensus he has taken from Staff comments. 
 
Opposed 
Amy Drought, 2211 Oak Street 
My husband and I own property directly to the south of this.  We are strongly opposed to this project 
and believe it does not meet the requirements to grant a variance.  The applicant is legally bond to the 
current zoning code and cannot depend on the new code adoption.  In the absence of any hardship, it 
would be against the process to approve this variance. 
 
Rebuttal 
He does not believe this is an exceptional request.  They want a jump start on the project rather than 
wait for the adoption of RE:Code. 
 
Chair man Noennig is asking for any flexibility.  Would 40 percent lot coverage be enough and will 
you be able to meet a 50 foot setback.  Mr. Aspenlieder stated this is possible. 
 
At 8:03 PM, Chairman Noennig closed the Public Hearing and called for a motion. 
 
Discussion 
Chair Noennig called for questions and discussion from the members of the Board. 
Board member Heinrich asked Staff if the comparison between what staff said and N3 is correct.  
Staff replied it is essentially correct.  The proposed N3 is the only district that restricts to single 
family dwelling.  The lots must be wider.  The lot area will be dropped off.  The 40 percent lot 
coverage has been suggested as a good fix.  The arterial setback will be a standard of 50 feet from 
center line to all new buildings.  This will be an N3 zoning under the new code. 
There is no average to lot coverage in the area, there is a large variety. 
Vice Chair Bollman asked about the new zoning in the surrounding areas. 
Board member Heinrich asked Staff if there are other lots in the neighborhood with this footprint.  He 
is looking for consistency in the neighborhood.  He had difficulty finding conformity. 
Board member Connell stated his take on the 13 letters of opposition were not in agreeance with the 
building style or density.  Their complaints are about the change in appearance. 
Chairman Noennig asked the applicant what kind of project it would be without the variance. 
Mr. Aspenlieder explains the houses will be larger, same look, same lot coverage, only 3 of them.  He 
believes the developer will wait on RE:Code. 
 
Motion 
Board Member Hagstrom made a motion to approve City Variance 1316  with an additional 
condition of a 50 foot setback and maximum 40 percent lot coverage and Chairman Noennig 
seconded the motion to approve, with conditions, City Variance #1316.  
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Board members Connell and Heinrich do not believe there are Findings of Fact that can be used to 
approve this variance.  Board member Connell further stated  RE:Code cannot be used as a 
determining factor in this decision as there are no guarantees to it’s adoption.  Board member Hagen 
agrees and thinks the Board should stick with the current zoning and staff recommendations. 
 
Chair Noennig states #3 and #4 of the Finding of Fact may be used to substantiate this motion. 
Board member Hagstrom states in the spirit of higher density, 40 percent makes good sense. 
Chairman Noennig agrees and is sensitive to the neighborhood objections, but believes this is good. 
Board member Connell believes special treatment is being given to the developer and special 
treatment is not allowable. 
 

 
Member Yes No Not Present 

David Mitchell  X  

Dave Hagstrom X   

Paul Hagen  X  

Jeff Bollman  X  

Oscar Heinrich  X  

Martin Connell  X  

Mark Noennig X   

 
The motion to approve  City Variance #1316 with amended conditions fails with a 5-2 vote.. 
 
Board member Heinrich made a motion to deny City Variance 1316 and Vice ChairBollman seconded 
the motion to deny with Staff Recommendations and  Findings of Fact. 
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Member Yes No Not Present 

David Mitchell X   

Dave Hagstrom  X  

Paul Hagen X   

Jeff Bollman X   

Oscar Heinrich X   

Martin Connell X   

Mark Noennig X   

 
The motion to deny passed with a 6-1 roll call vote. 
 
City Variance 1317 – 198 Mountain View Blvd – Setback - A variance from 7-310(i) to allow 0 
feet setback from the property line in a R-96 zone, on Parcel 39B of Certificate of Survey 575, a 
10,790 square foot parcel of land. The purpose of the variance is to allow an existing garage to be 
reconstructed in the same location. 
 
RECOMMENDATION 
 
Planning staff has reviewed this application & is recommending conditional approval of Variance 
1317. Based on the Determinations for granting a variance. 
 

1.  This approval is to allow a front setback of 0’ for an existing detached structure to remain, be 
reconstructed with an additional space. No other variance is intended or implied. 
2.  Limited to Parcel 29B of COS 575, at 198 Mountain View Blvd. 
3. Will receive approval of a building permit in 1 year, complete construction within 2 years of BOA 
approval. Failure to meet the time limits of this condition will void the variance. 
4.  There will be no construction activities before 7 a.m. or after 8 p.m. daily.  
5. The applicant shall meet all other city code requirements in place at the time of construction with 
the exception of this variance. 
6. These conditions of variance approval shall run with the land described in this authorization and 
shall apply to all current and subsequent owners, operators, managers, lease holders, heirs and 
assigns. 

. 
Questions for staff: 
Vice Chair Bollman asked Staff if the garage is over the property line, will they be able to meet 
building code with firewall restrictions.  Staff does not have the answer. 
 
Public Hearing 
Chairman Noennig opened the public hearing at 8:45PM and asked if there was anyone wishing to 
speak in favor or against City Variance #1317. 
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Applicant: NONE 
 
Opposed 
NONE 
 
At 8:45 PM, Chairman Noennig closed the Public Hearing and called for a motion. 
 
Discussion 
Chair Noennig called for questions and discussion from the members of the Board 
 
Motion 
 
Board Member Heinrich made a motion to approve and Board Member Hagen seconded the 
motion to approve City Variance 1317 with the Staff recommendations and Findings of Fact. 

Member Yes No Not Present 

David Mitchell X   

Dave Hagstrom X   

Paul Hagen X   

Jeff Bollman X   

Oscar Heinrich X   

Martin Connell X   

Mark Noennig X   

 
The motion to approve City Variance #1317 passed with a unanimous roll call vote. 
 
 
Other Business:    
 
We will be meeting on August 5, 2020 with at least 2 items. 
 
 
ADJOURNMENT:  The meeting adjourned at 8:47 PM. 
 
ATTEST:  DRAFT.  To be approved by a motion at the next regularly scheduled meeting. 
Robbin Bartley, Administrative Assistant. 





























































































































   

City Board of Adjustment
Meeting Date: 08/05/2020  

SUBJECT: City Variance 1313 - 521 Judith Lane
THROUGH: Monica Plecker  PRESENTED BY: Karen Husman

Information
REQUEST
City Variance 1313 (Continued from July 1, 2020)– 521 Judith Lane – Detached structure size and height - A
variance from 27-310(i) requiring the side wall height of a detached structure be no greater than the side wall height
of the existing residential structure to allow 12-foot side walls, and from 27-310(i) requiring a maximum detached
structure footprint of 1,386 square feet to allow a maximum footprint of 1,575 square feet in a Residential-7000
(R-70) zone, on Lot 10 and the East ½ of Lot 11, Block 2, Broadmoor Subdivision, a 36,124 square foot parcel of
land. The purpose of the variance is to allow construction of a new detached garage. Presented by: Karen Husman,
Planner 1.

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of conditional approval for the
variance based on the determinations for review provided within this report.  

APPLICATION DATA
OWNERS: Robert Ybarra II
PURPOSE: To allow a 1,575 sf garage with 12 ft side wall
LEGAL DESCRIPTION:  Lot 10, and east 1/2 of Lot 11, Blk 2 Broadmoor Sub.
ADDRESS:  521 Judith Lane
EXISTING LAND USE: Residential
PROPOSED LAND USE: Residential
EXISTING ZONING: R-70

CONCURRENT APPLICATIONS
None

APPLICABLE ZONING HISTORY
 SUBJECT PROPERTY VARIANCE # DATE FOR APPROVED (Y/N) ADDITIONAL DATA
None          
SIMILAR PROPERTY          
1407 Lake Elmo 1005 5/2/2007 Sidewall 11' 6" Y New Detached garage
420 Sioux Lane NA   1500sf garage   No record of variance
506 Sioux Lane NA   1800 sf garage   No record of variance
427 Judith Lane NA   1500 sf garage   No record of variance
432 Judith Lane NA   1800 sf garage   No record of variance
1307 Lake Elmo NA   1400 sf garage   No record of variance

SURROUNDING LAND USE & ZONING
NORTH: Zoning: R-70



NORTH: Zoning: R-70
Land Use: Residential 
SOUTH: Zoning: RMF & HC
Land Use: Residential
EAST: Zoning: R-70
Land Use: Residential 
WEST: Zoning: R-70
Land Use: Residential 

BACKGROUND
The applicant is requesting a variance to allow a side wall of 12 feet in height and to allow a maximum footprint of
1,575 square feet for a new detached structure in a R-70 zone. The purpose of the variance is to allow construction
of a new detached garage larger than allowed in the district, with a higher side wall then the residential structure. 
 
The applicant submitted their application for the public hearing on July 1, 2020, in an effort to receive approval for
a 2,100 square foot detached structure with 14 foot side walls and a 5 foot setback.  The during the public hearing,
the BOA heard testimony and voted to allow the applicant additional time to amend their request to a smaller size
and height.  The applicant submitted to the Planning Division a new site plan and elevation detailing the
amendments they were requesting.  The code allows one 1,386 square foot detached accessory buildings on the lot.
The detached garage could be built to meet the size and wall height allowed by the zoning regulations. There are
not any topographical or other reasons causing a hardship that would prevent the applicant from meeting the
restrictions of the zoning regulations, however there are other similar sized detached structures in the area.  The
amended request would not confer a special privilege to this applicant as similar sized detached garages are
apparent in this subdivision and in similar neighborhoods.  

 

SUMMARY
STAFF DETERMINATIONS
VARIANCE 1313
The Board of Adjustment shall make the following determinations prior to granting a variance:

1. That special conditions and circumstances exist which are peculiar to the land, the lot or something
inherent in the land which causes the hardship, and which are not applicable to other lands in the same
district;
There are no special circumstances that exist which are peculiar to the land.  The applicant has not stated a hardship
with the property, other than they would like a larger garage than allowed, with taller sidewalls.  The code allows a
1,386 square foot detached accessory building on the lot. The detached garage could be built to meet the size and
wall height allowed by the zoning regulations. There are not any topographical or other reasons restricting the
applicant from meeting the restrictions of the zoning regulations.

2.   That a literal interpretation of the provisions of this Chapter would deprive the applicant of rights
commonly enjoyed by other tracts in the same district;
Allowing the variance would give the applicant rights commonly enjoyed by other tracts in the same district. There
have been few variances granted in the area or surrounding neighborhoods, similar to this request. The literal
interpretation of the provisions of this Chapter would deprive the applicant of rights commonly enjoyed by other
tracts in the same district; therefore, denying the applicant a variance for a garage larger and with higher side walls
than the residential structure would deprive the applicant rights commonly enjoyed by other properties in the
district.  
 
3.   That granting the variance requested will not confer on the applicant any special privilege that is denied
by this Chapter to other land in the same district;
Granting this variance for a detached garage foot print of 1,575 square feet and a variance from the wall height
restriction of no higher than the wall height of the existing single family dwelling at 10 feet, to a height of 12 feet
for the proposed garage in a R-70 zone would not confer a special privilege to this applicant as similar sized



for the proposed garage in a R-70 zone would not confer a special privilege to this applicant as similar sized
detached barns and garages are apparent in this subdivision and in similar neighborhoods.  Granting the variance
requested will not confer on the applicant a special privilege that is denied by this Chapter to other land in the same
district.
 
4.         That the granting of the variance will be in harmony with the general purpose and intent of this
Chapter and with the Growth Policy;
This variance is in harmony with the general purpose and intent of the zoning regulations and the growth policy, as
well as the Heights Neighborhood Plan.   
 
5.   In granting any variance, the Board may prescribe appropriate conditions and safeguards in conformity
with this Chapter. Violation of such conditions and safeguards, when made a part of the terms upon which
the variance is granted, shall be deemed a violation of this Chapter;
Staff is recommending the following conditions for the variance request; 

The variance from 27-310(i) to allow 12-foot side walls, and allow maximum footprint of 1,575 square feet in
a Residential-7000 zone. The purpose of the variance is to allow construction of a new detached garage. No
other variance is intended or implied with this approval.

1.

The variance is limited to Lot 10 and the East ½ of Lot 11, Block 2, Broadmoor Subdivision, a 36,124 square
foot parcel of land.  Any future construction will require compliance with all other zoning regulations and
city ordinances that apply at the time of construction or re-construction.

2.

The applicant will submit and obtain a building permit for the garage within 1 year of variance approval and
have the garage completed within 2 years.

3.

The applicant will construct the garage in substantial conformance to the drawings submitted with this
variance request.

4.

Construction or demolition activity will not occur prior to 7 am or after 8 pm daily.5.
The applicant shall meet all other city code requirements for the proposed garage with the exception of this
variance.

6.

Failure to begin or complete actions required by this approval within the time limits set forth shall void this
variance.    

7.

These conditions of variance approval shall run with the land described in this authorization and shall apply
to all current and subsequent owners, operators, managers, lease holders, heirs and assigns.

8.

6.   The Board shall prescribe a time limit within which the action for which the variance is required shall be
begun or completed, or both. Failure to begin or complete such action within the time limit set shall void the
variance; and
The property owner shall apply for and receive approval of a building permit to construct the garage within 1 year
 and complete construction within 2 years from BOA approval. 
 
7. Under no circumstances shall the Board grant a variance to allow a use not permissible under the terms of
this Chapter in the district involved. A variance shall not be a grant of special privilege inconsistent with
limitations placed upon other property in the district.
Granting this variance will not approve a use that is not otherwise allowed in the R-70 zoning district. Detached
garages and accessory buildings are allowed in the residential zoning districts.
 

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of conditional approval of the
variance based on the determinations for review provided within this report.  

Attachments
Zoning Map & Site Photos 
Application & Applicant Letter 
Revised Site Plan 



Letters in support of the variance 
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Dear Chairperson of the Board of Adjustment, 

I am writing this letter in hopes of building a new garage on my property. There will be no 
change in the use of this property as it is my permanent residence. The variance is being sought 
because I am concerned for the safety and security of my investments.. I intend to tear down my 
existing barn and shed so it can be replaced with a garage.  I would like to build my garage 
bigger and taller than my principal building's first story square footage and height.  

After a recent promotion with School District 2, I started shopping for a small home with a large 
lot. I am a third-generation concrete contractor. Having owned and operated a concrete 
construction company for many years I was aware of the "lot coverage" regulations and I 
checked the neighborhood covenants before the purchase of my new home. I did not, however, 
understand all of the "detached accessory structure" size regulations. Specifically not being able 
to build taller than your house and not being able to build bigger than your first story square 
footage. I bought my small house (1,765 sqft) and a large lot (.83 acres) that will accommodate 
my needs, but now I would like to build a 2,100 sqft. garage with 14 ft. tall walls to 
accommodate a 12'6" garage door.  

Some of my investments include vehicles, recreational vehicles, trailers, boats, construction 
supplies and hobbyist interests that will not fit under a standard 8-foot garage door. As we all 
know, Billings is not as safe as it once was! The safety and security of these investments are 
paramount to me. Our neighborhood is consistently dealing with theft, break ins, robbery and 
mischief.  Also, these items are not intended to be stored outside all the time and our seasonal 
weather takes a negative toll on them if they are. Our recent catastrophic hail storms have 
definitely not been helping things as I have incurred thousands of dollars in damages to many of 
these items. "I can not afford to buy new stuff all the time, but I can afford to store them properly 
and maintain them so they will last as long as possible". The overall goal of the garage that I 
want to build is to provide a safe and secure indoor space to properly store my investments and 
other personal belongings. This will also prevent any possible violations from improperly storing 
items insight on my property. In closing, I would like to add that I have had line locates done and 
no utilities are interfering with the proposed garage build. I also contacted Northwest energy and 
they have personally come out to make sure the proposed garage will not interfere with the 
existing power line and pole on my property.  

 

Thank you for your time and consideration, 

Robert Ybarra II 

 

 

 



A.  

     The two reasons that are preventing me from using my property in conformance with the 
Zoning Regulation requirements are as follows: 

1. I would like to build a garage bigger than my principal building's first story square 
footage. 

2. I would like to build the garage taller than my principal building's first story height.  

In general, I would like to build my garage bigger and taller than my house. 

 



B. 

The need for the intended use of the property at this location is that it is my home. I am 
concerned for the safety and security of my investments/belongings. I own vehicles, 
recreational vehicles, trailers, and boats that will not fit under a standard 8-foot garage door. I 
also have construction supplies, hobbyist interests and various investments that require a large 
garage, large property, and proper secure storage. The weather is also a concern of mine as our 
two catastrophic storms we had last year cost me many thousands of dollars in damages to the 
items I intend to protect with my new garage.  



1
6

0
8

0

3068

100126

1
2

0
8

0

3068

6x6 Post6x6 Post

95'-6"

3
7

8
'

4
2

'-
1

"

46'-6"5'

3
0

'
1

2
'

30'

1
2

'
2

0
'

26'5'

35'

2
2

'
4

5
'

32'

8
'

52'-6"

16'-6"

22'

1
7

7
'

29'-11" X 12'-0"

25'-0" X 19'-0"

32'-6" X 36'-3"

JUDITH LANE

GARAGE

GARAGE

POWER POLE

PROPOSED LOT PLAN

LOT SIZE: 36,124 SF

EXISTING STRUCTURE:  2,290 SF

ADDITIONAL STRUCTURE: 1,575 SF

TOTAL STRUCTURE: 3,865 SF

LOT COVERAGE: 3,865 SF/ 36,124 SF= 10.6% COVERAGE

EXISTING HOUSE

1,765 SF

15' TALL

PORCH

EXISTING GARAGE

525 SF

13' TALL

PROPOSED GARAGE

1,575 SF

20' TALL

98' FRONT SETBACK

146' REAR SETBACK

8' SIDE SETBACK

52'06" SIDE SETBACK

NAVAJO DRIVE 

G
R

A
V

E
L

 D
R

IV
E

W
A

Y

Owner: Robert Ybarra II 
Property Address: 521 Judith Lane

Legal Description: BROADMOOR SUBD, S22, T01 N, R26E, BLOCK 2, Lot 10, & E2LT 11
SCALE: 3/8"=10'

N



1
6

0
8

0

3068

6x6 Post6x6 Post

95'-6"

3
7

8
'

9
7

'-
1

1
"

1
2

'

46'-6"5'

3
0

'
1

2
'

30'

1
2

'
2

0
'

26'5'

32'

16'-6"

22'

1
7

7
'

1
5

'

22'

1
1

'
3

'

8'

1
2

'

29'-11" X 12'-0"

25'-0" X 19'-0"

JUDITH LANE

GARAGE

POWER POLE

EXISTING LOT PLAN

LOT SIZE: 36,124 SF

EXISTING HOUSE:  1,765 SF

EXISTING GARAGE: 525 SF

EXISTING BARN:330 SF

EXISTING SHED: 96 SF

TOTAL STRUCTURES: 2,716 SF

EXISTING LOT COVERAGE: 2,716 SF/ 36,124 SF= 7.5% COVERAGE

EXISTING HOUSE

1,765 SF

15' TALL

PORCH

EXISTING GARAGE

525 SF

13' TALL

EXISTING BARN

(TO BE REMOVED)

330 SF

98' FRONT SETBACK

NAVAJO DRIVE 

G
R

A
V

E
L

 D
R

IV
E

W
A

Y

Owner: Robert Ybarra II 
Property Address: 521 Judith Lane

Legal Description: BROADMOOR SUBD, S22, T01 N, R26E, BLOCK 2, Lot 10, & E2LT 11
SCALE: 3/8"=10'

EXISTING SHED

(TO BE REMOVED)

96 SF

N



35'

4
5
'

3
'

1
6
'

7
'

4' 16' 15'

14' 3' 2'

2
'

1
6
'

3
'

8
'

12'4'

2
'

4
5
'

35'

JUDITH LANE

POWER POLE

LOT PLAN

SCALE: 3/8"=10'

LOT SIZE: 36,124 SF

EXISTING STRUCTURE:  2,290 SF

ADDITIONAL STRUCTURE: 1,750 SF

TOTAL STRUCTURE: 4,040 SF

LOT COVERAGE: 4,040 SF/ 36,124 SF= 11.2% COVERAGE

EXISTING HOUSE

1,765 SF

EXISTING GARAGE

525 SF

110' FRONT SETBACK

146' REAR SETBACK

ALLEY

G
R

A
V

E
L

 D
R

IV
E

W
A

Y

16'x10' OH Door

16'X10' OH Door

16'X10'6" OH Door

5-1/2"x11-7/8" GLULAM

5
-1

/2
"x

1
1

-7
/8

" G
L

U
L

A
M

5
-1

/2
"x

1
1

-7
/8

" G
L

U
L

A
M

(2) 2x10 Header

12' SIDEWALLS

12'X10'6" OH Door

5-1/2"x11-7/8" GLULAM

FLOOR PLAN

1/4"=1'0"



S1S1

Cross Section 1

35'

4
5

'

3
'

1
6

'
7

'

4' 16' 15'

30' 3' 2'

2
'

1
6

'
3

'

4'

JUDITH LANE

POWER POLE

LOT PLAN

SCALE: 3/8"=10'

LOT SIZE: 36,124 SF

EXISTING STRUCTURE:  2,290 SF

ADDITIONAL STRUCTURE: 1,750 SF

TOTAL STRUCTURE: 4,040 SF

LOT COVERAGE: 4,040 SF/ 36,124 SF= 11.2% COVERAGE

EXISTING HOUSE

1,765 SF

EXISTING GARAGE

525 SF

110' FRONT SETBACK

146' REAR SETBACK

ALLEY

G
R

A
V

E
L

 D
R

IV
E

W
A

Y

PRE-ENGINEERED ROOF TRUSSES

24" O.C.

4/12 PITCH

ROOF PLAN

1/4"=1'0"



1
2
'

2
0
'

WALLS

2x4 STUDS 16" O.C.

7/16" OSB SHEATHING

TYVEK HOUSEWRAP

HORIZONTAL FIBER CEMENT SIDING (To

Resemble Residence)

ROOF

ROOF TRUSS BY TRUSS MANUFACTURER 24" O.C.

5/8" OSB ROOF SHEATHING

15# FELT

ARCHITECTURAL SHINGLES

SIMPSON STRONGTIE HURRICANE

ANCHORS @ EACH TRUSS

4" THICK CONCRETE WITH THICKENED EDGE

12

4

Cross Section 1

Cross Section 3

TYPICAL CROSS SECTION

1/4"=1'0"

FRONT ELEVATION

1/8"=1'0"

RIGHT ELEVATION

1/8"=1'0"

LEFT ELEVATION

1/8"=1'0"

REAR ELEVATION

1/8"=1'0"











   

City Board of Adjustment
Meeting Date: 08/05/2020  

SUBJECT: City Variance 1315 - 1053 Lincoln Lane
THROUGH: Monica Plecker  PRESENTED BY: Karen Husman

Information
REQUEST
City Variance 1315 – 1053 Lincoln Lane – Lot area - A variance from 27-308 requiring a minimum lot size of
19,200 square feet to allow a minimum lot size of 18,290 square feet in a Residential-7000 (R-70), on Parcel F of
Certificate of Survey 537 a 18,290 square foot parcel of land. The purpose of the variance is to allow two new
duplex structures on the property. Presented by; Karen Husman, Planner I

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of conditional approval for the
variance based on the determinations for review provided within this report.  

APPLICATION DATA
OWNERS: Propriedad, LLC
AGENT: Scott Aspenlieder, PE
PURPOSE: Lot size to allow 2 duplexes on a 18,290-sf lot
LEGAL DESCRIPTION:  COS  537, Parcel F
ADDRESS:  1053 Lincoln Lane
EXISTING LAND USE: Residential
PROPOSED LAND USE: Residential
EXISTING ZONING: R-70

CONCURRENT APPLICATIONS
The City Council conditionally approved the petition of Annexation 20-02 at its meeting on July 27.

APPLICABLE ZONING HISTORY
SUBJECT PROPERTY VARIANCE # DATE FOR APPROVED (Y/N) ADDITIONAL DATA
None          
SIMILAR PROPERTY          
2401 Sunnyview Lane 1253 3/1/2017 Lot size Y For 2 SFD in R96
109 S 35th St 1300 9/4/2019 Lot size Y  

1048 N 23rd St. 1225 4/6/2016 Lot area for a new
4plex N  

301 S 32nd St. 1114 3/7/2012 Lot area for
existing duplex Y  

711 N 15th St 1304 12/4/2019 Lot size for 3 units Y 1 SFD & 1 duplex

1840 Poly Drive 782 10/6/1998 Lot size to split lot
in two Y Split lot to add one unit

401/405 Terry 794 4/6/1999 Lot area for 3-units Y Rebuild letter
3042 Boulder Ave 798 5/4/1999 Lot area for 4-units Y New 4-unit building

Hampton Place Townhomes 818 7/5/2000 Lot area for new
townhomes Y New 19-home development

1338 and 1340 Cheryl Dr 895 5/6/2003 two new duplexes N  



1503 Bitterroot Dr 898 6/12/2003 to create two lots N two new single family lots
<7K

2529 Arnold Ln 906 8/5/2003 new duplex N - withdrawn new duplex
811 5th St W 909 9/2/2003 split lot Y lot split to build 2nd dwelling
2529 Arnold Ln 913 9/2/2003 new duplex Y new duplex

411 S 31st St 916 12/2/2003 two existing
duplexes Y rebuild letter

1204 Hawthorne Lane 1076 9/1/2010 duplex and sfr Y rebuild letter
           

SURROUNDING LAND USE & ZONING
NORTH: Zoning: R-70
Land Use: Residential 
SOUTH: Zoning: CC
Land Use: Residential
EAST: Zoning: R-70
Land Use: Residential 
WEST: Zoning: HC
Land Use: Commercial

BACKGROUND
This is a variance request from 27-308 requiring a minimum lot size of 19,200 square feet to allow a minimum lot
size of 18,290 square feet in a R-70 zone. The purpose of the variance is to allow two duplex structures on the
property.  There have been similar variances granted in the surrounding neighborhoods, granting the variance would
not be out of character for the neighborhood.  This variance was postponed from the July 1, 2020, meeting in order
for the City Council to review the proposed Annexation for the property. Since the City has now conditionally
approved the annexation petition, the Board of Adjustment has the authority to act on the variance.

The proposed development plan is to construct a second duplex on the existing property. The project fits within the
neighborhood, with multifamily located to the east, Community Commercial zoned property to the south and
Highway Commercial zoned property to the west. This area of Lincoln Lane is a prime location for duplex and
multifamily construction, with easy access to Main Street. Residential 7,000 zoning will allow this type of
development, but the property does not meet the minimum lot area by 910 square feet to allow for the construction
of the second duplex.  Additionally, the development of the property would remove an older mobile home unit and
clean up the property.  This is considered an infill type of development that is supported by the Growth Policy.  

SUMMARY
DETERMINATIONS 
The Board of Adjustment shall make the following determinations prior to granting a variance:
1.         That special conditions and circumstances exist which are peculiar to the land, the lot or something
inherent in the land which causes the hardship, and which are not applicable to other lands in the same
district;
There are not any special circumstances that exist in this situation other than the lot is smaller than allowed under
the zoning regulations.  The lot is 910 square feet smaller than allowed for a second duplex and restricts
development of the property.
 
2.         That a literal interpretation of the provisions of this Chapter would deprive the applicant of rights
commonly enjoyed by other tracts in the same district;
The subject property is in an area where there have been several lot size variances. There have been similar
variances granted in the surrounding neighborhoods. Denying the variance would deprive the applicant of rights
commonly enjoyed by other tracts in the same district.
 
3.         That granting the variance requested will not confer on the applicant any special privilege that is
denied by this Chapter to other land in the same district;
The variance will not allow the applicant any special privileges. Similar variances have been granted in the area. 
 



4.         That the granting of the variance will be in harmony with the general purpose and intent of this
Chapter and with the Growth Policy;
The variance is in harmony with the general purpose and intent of the zoning regulations and the growth policy.
 Approval of this variance would allow the applicant to bring the property into conformance with the current zoning
code to accommodate two duplexes.
 
5. In granting any variance, the Board may prescribe appropriate conditions and safeguards in conformity
with this Chapter. Violation of such conditions and safeguards, when made a part of the terms upon which
the variance is granted, shall be deemed a violation of this Chapter;
Staff is recommending the following conditions for the variance request: 

The variance is to allow a minimum lot area of 18,290 square feet to construct a second duplex and allow two
duplex dwellings on the lot. No other variance is intended or implied with this approval.

1.

The variance is limited to Parcel F of Certificate of Survey 537, generally located at 1053 Lincoln Lane. 2.
The applicant shall meet all other code requirements, including, but not limited to, Building Code,
Engineering code, all state and federal regulations, with the exception of this variance.

3.

The property will be developed in substantial conformance to the site plan submitted with this variance.4.
There will be no construction activity, or operation of equipment prior to 7 a.m. or after 8 p.m. daily.5.
The developer/owner/applicant must apply for and receive approval of a building permit within 1 year of
approval, and complete construction within 2 years of BOA action. Failure to meet the time limits of this
condition will void the variance.

6.

The conditions of annexation approval must be completed prior to any construction activity on the property. 
Billings City Council has conditionally approved the petition for annexation. 

7.

These conditions of variance approval shall run with the land described in this authorization and shall apply
to all current and subsequent owners, operators, managers, lease holders, heirs and assigns.

8.

6. The Board shall prescribe a time limit within which the action for which the variance is required shall be
begun or completed, or both. Failure to begin or complete such action within the time limit set shall void the
variance; and
Approval of a building permit must be obtained within 1 year of approval, and construction completed within 2
years of BOA action
 
7.  Under no circumstances shall the Board grant a variance to allow a use not permissible under the terms of
this Chapter in the district involved. A variance shall not be a grant of special privilege inconsistent with
limitations placed upon other property in the district.
The granting of this variance would not allow a use that is not allowed in the zoning district – duplex dwellings are
allowed in the R-70 zone.

RECOMMENDATION
Planning staff has reviewed this application and is forwarding a recommendation of conditional approval for the
variance based on the determinations for review provided within this report.  

Attachments
Zoning Map & Site Photos 
Application & Applicant Letter 
Site Plan 



Zoning Map and Site Photos 
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A.  What reasons prevent you from using the property in conformance with the Zoning Regulation 
requirements? 

The tract of interest is zoned Residential 7,000 which requires a minimum of 19,200 sqft to allow two 
duplexes. The lot is 18,290 sqft with an existing duplex and outbuilding, which is just short of the minimum 
requirement under current zoning regulations. We are requesting a variance from the 19,200 sqft 
requirement to allow for a second duplex to be built on the existing lot. The property can be built out to 
meet the remaining criteria, along with ingress/egress and setbacks except for the minimum square 
footage requirement.  

B. Why is there a need for the intended use of the property at this location? 

The proposed development plan is to construct a second duplex on the existing property. The project fits 
within the neighborhood, with multifamily located to the east and community commercial zoned property 
to the south and highway commercial zoned property to the west. This area of Lincoln Lane is a prime 
location for duplex and multifamily construction, with easy access to Main Street and the greater Billings 
area. Residential 7,000 zoning will allow this type of development, but the property does not meet the 
19,200 sqft requirement to allow a second duplex to be constructed. Housing in the Heights market is at 
a premium with supply short of demand. The project allows the owner to meet that demand while 
increasing property values, resulting in increased tax revenue for the City of Billings.  



 
 

608 North 29th Street, • Billings, MT 59101 • (406) 384-0080 
 

June 1, 2020 
 
 
Board of Adjustments 
2825 3rd Ave. North 
Billings, MT 59102 
 
Dear Chairperson, 
 
On behalf of Propriedad, LLC, Performance Engineering, LLC, is writing to request a formal 
variance from the City of Billings Zoning Code. The property in question is located at 1053 Lincoln 
Lane, Billings, MT 59105, currently zoned Residential 7000 (R7000) with one duplex located on 
the property. The Owner intends to remodel the existing structure and construct a second duplex 
structure on the east end of the lot as illustrated in the schematic. Current R7000 regulations 
require a lot to have a minimum of 19,200 square-feet to allow two duplexes. The current lot is 
18,290 square-feet, just under the minimum requirement in the existing regulations. The variance 
would allow for construction of the second duplex on the property, while meeting the remainder 
of the R7000 regulations.  
 
If you have any questions or concerns regarding the application please do not hesitate to contact 
Scott Aspenlieder by email at scott@performance-ec.com or by phone at 406-384-0080. We look 
forward to discussing the proposed variance with you.  
 
Sincerely, 

 
 
Scott Aspenlieder, PE 
Principal  

mailto:scott@performance-ec.com
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