
           

 
COUNTY OF YELLOWSTONE ZONING COMMISSION

AGENDA-Monday, September 14, 2020 4:00 PM
Virtual Video Conference Format

 

NOTICE TO THE PUBLIC
 

Public Comment:
Due to the COVID-19 health concerns, the format of the County Zoning Commission meeting will be held in a virtual
videoconferencing environment. The normal hearing room on the 1st Floor at 2825 3rd Ave North (Miller Building) will be
closed during the meeting and no one will be attending this hearing in person. Public comment will be taken only during the
Public Comment periods as indicated on the agenda, and during the Public Hearings under the Regular agenda. Comments
may be sent to Board via email before 1:00 PM on Monday, September 14, 2020. All emails received prior to this time will be
read into the record for the public hearing

             
Call the meeting to order.
 

Introduction of the Yellowstone County Zoning Commission Members and Planning Department Staff.
 

Public Comment: The Public may call in during specific Public Comment periods at (406) 237-6165. All callers will be in a
queued system and are asked to remain on hold and be patient. Calls will be taken in the order in which they are received.
Callers will be restricted to 3 minutes of testimony as is customary. Live coverage can be viewed on the Billings-Planning &
Community Services Facebook Page here; 
https://www.facebook.com/Billings-Planning-Community-Services-Department-1738982159659260/?ref=bookmarks 
 

Motion. Approval of Minutes: August 10, 2020
 

The minutes of the Board meeting of August 10, 2020
 

 Disclosure of any Conflict of Interest-Members of the Commission and Staff
 

Disclosure of an Outside (Ex Parte Communication)-Members of the Commission and Staff
a.The Exparté Communication Binder is available at the Sign-In and Agenda Station.
 

Regular Business:
 

A. Opening of public hearings. All callers will be in a queued system and are asked to remain on hold and be patient. Calls will
be taken in the order in which they are received. Callers will be restricted to 3 minutes of testimony as is customary.
Live coverage can be viewed on the Billings-Planning & Community Services Facebook Page here; 
https://www.facebook.com/Billings-Planning-Community-Services-Department-1738982159659260/?ref=bookmarks 

 

B. Reading of rules for the procedure by which the public hearings will be conducted.
 

C. Reading of notices of the public hearings on the following items:
 

Public Hearings:
 

a.   County Zone Change 703 – Portion of Lot 2, Block 1 Cherry Creek Estates – from R-96 to R-80 - A zone change request from Residential
9,600 (R-96) to Residential 8,000 (R-80), on a portion of Lot 2, Block 1, Cherry Creek Estates Subdivision, specifically the 8.62 acres south of
Cherry Creek Loop and north of the city limits. A pre-application neighborhood meeting was held by the applicant on July 27, 2020 at 6:00 pm at
the subject property. Presented by Nicole Cromwell, Zoning Coordinator

 

Other Business/Announcements
 

a.   Discussion.  The City/County Planning Board is requesting an initial discussion with the County Zoning Commission regarding the potential need

https://www.facebook.com/Billings-Planning-Community-Services-Department-1738982159659260/?ref=bookmarks
https://www.facebook.com/Billings-Planning-Community-Services-Department-1738982159659260/?ref=bookmarks


a.   Discussion.  The City/County Planning Board is requesting an initial discussion with the County Zoning Commission regarding the potential need
to expand the existing County Zoning Jurisdictional Boundary. The current boundary has not expanded in the 47 years since it was first
established except for a minor expansion in Lockwood (2016) to include more zoned property for the County's Targeted Economic Development
District (TEDD).

There are areas where the County's Zoning Jurisdiction Boundary is coterminous with the city limits and some areas where the city limits have
expanded beyond the County's Zoning Boundary (Copper Ridge Subdivision, 70th Street W and Rimrock Road). In 1973, the County's zoning
jurisdiction extended at least 4 1/2 miles beyond the city limits. In many areas of West Billings and Billings Heights, the County zoning boundary
is much less than 4 1/2 miles from the city limits. The City has expanded significantly since 1973. The County Part 2 zoning jurisdiction has not
expanded and in some cases, City zoned land is directly adjacent to un-zoned County land.  

Representatives from the City/County Planning Board would like this opportunity to have a discussion about the County zoning boundary. The
Planning Board recently helped planning staff in the development of the Land Use element for the County Growth Policy. The Planning Board
believes its findings coupled with recent developments occurring on the west end, in particular, creates a critical time to bring awareness of these
issues to other boards like the Zoning Commission and Board of County Commissioners.

 

Adjournment
 

The Board of County Commissioners public hearing for Zone Change 703, will be held on Tuesday, September 22, 2020, at 9:30 a.m.  The Board of County
Commissioners will hear all persons wishing to speak relative to the proposed zone change. The Board of County Commissioners may also have specific public
hearing procedures in place for this hearing date and time. Please contact the Board Secretary, Teri Reitz at 256-2798, for information regarding the
Commissioners hearing.
 
Information on the preceding item may be obtained by contacting Yellowstone County Planning Department, 2825 3rd Avenue North, 4th Floor or phone
657-8246, Tammy Deines, Planning Clerk, at 247-8610 or e-mail at deinest@billingsmt.gov
 
 

mailto:deinest@ci.billings.mt.us
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Yellowstone County Zoning Commission 
DRAFT Minutes for the Meeting of 

Monday, August 10, 2020 
 

1-DRAFT 

The County Zoning Commission met on Monday, August 10, 2020 at 4:00 p.m. Due to the 
COVID-19 health concerns, the format of the County Zoning Commission meeting will be held 
in a virtual videoconferencing environment. The normal hearing room on the 1st Floor at 2825 3rd 
Ave North (Miller Building) will be closed during the meeting and no one will be attending this 
hearing in person. Following the public hearing, the County Zoning Commission will make a 
recommendation to the Yellowstone County Commissioners.   
 
The Board of County Commissioners public hearing will be held on Tuesday, August 25, 
2020 at 9:30 a.m.  The County Commissioners may, by majority vote, accept or reject the 
Zoning Commission’s recommendation. The Board of County Commissioners will hear all 
persons wishing to speak relative to the zone change.  
 
Chairman Bush opened the meeting at 4:18pm and introduced the County Zoning Commission 
members and Planning Division staff:  Nicole Cromwell, Zoning Coordinator. Karen Husman, 
Planner I, Robbin Bartley, Administrative Assistant. 

Commissioners and Staff 
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Jerry T. Ray Commissioner 1 - - - 1 - - 1     

Troy Boucher Commissioner 
Chairman 1 - - - 1 - - 1     

Ryan Wittman Commissioner 1 - - - E - - A     

Tyler Bush Commissioner 
Chairman E - - - 1 - -- 1     

Todd Hewett Commissioner 1 - - - 1 -  A     
 

. 
Other Participants:  Scott Aspenlieder, Performance Engineering 
 
Public Comment 
Chairman Bush asked if there was anyone wishing to speak during the public comment portion 
of the meeting. The Public may call in during specific Public Comment periods at (406) 237-
6196. All callers will be in a queued system and are asked to remain on hold and be patient. Calls 
will be taken in the order in which they are received. Callers will be restricted to 3 minutes of 
testimony as is customary.  
 



Yellowstone County Zoning Commission 
DRAFT Minutes for the Meeting of 

Monday, August 10, 2020 
 

2-DRAFT 

Disclosure of Ex Parte Communication: County Zone Change #702.  The Commissioners 
reported no Ex Parte Communications.  
 
Disclosure of Conflict of Interest: County Zone Change #702:  There was none.   
 
Motion. Approval of Minutes: May 14, 2020(The June and July meetings were canceled). 
 
Motion 
Commissioner Bush made a motion and Commissioner Boucher seconded the motion to 
approve the May 14, 2020 meeting minutes as submitted. 
 
The motion carried with a unanimous voice vote. 
 
Item #1:  County Zone Change #702 
Zoning Coordinator Nicole Cromwell read the legal notice for County Zone Change #702 into 
the record. 
 

REQUEST  
County Zone Change 702 – 133 Eagle Cliff Meadows – from A-S to R-150 - A zone change 
request from Agricultural Suburban (A-S) to Residential-15,000 (R-150), on Certificate of 
Survey 1884 Tract 1A2, of Amended Tract 1, a 22.2 acre parcel of land. A pre-application 
neighborhood meeting was held on June 24, 2020 at 6:00 pm via Zoom meeting. Tax ID: 
D06558. 

 
RECOMMENDATION 
Approval of Zone Change 702 and adoption of the 11 criteria for this zone change 

 provided within this report Karen Husman, Planner I, gave a brief presentation, and explained 
the determinations for the Recommendation of approval.  
 
 
Public Hearing: Chairman Bush opened the public hearing and asked if there is anyone wishing 
to speak in favor or against County Zone Change #702.  
 
Craig Dawson, Performance Engineering 
 No additional comments, please recommend approval of this Zone Change to the County 
Commissioners. 
 
Discussion 
Chairman Bush called for discussion.  There was none.   
 
Public Hearing:  
Chairman Bush opened the public hearing and called for anyone wishing to speak in favor or 
against County Zone Change #702.   



Yellowstone County Zoning Commission 
DRAFT Minutes for the Meeting of 

Monday, August 10, 2020 
 

3-DRAFT 

 
 
Motion 
Commissioner Bush made a motion and it was seconded by Commissioner Boucher to 
forward recommendation of approval and adoption of County Zone Change #702 with the 
findings of the 11 criteria  based on the statutory (MCA 76-3-304) criteria for zone changes. 
 

Name Favor Against Abstain Absent 

Chairman Boucher 1    

Commissioner Wittman    1 

Commissioner Ray 1    

Commissioner Bush 1    

Commissioner Hewett    1 

 
 
The motion carries, 3-0.  The YC Zoning Commission will forward a recommendation to 
the Board of County Commissioners of approval of County Zone Change #702. 
 
 
OTHER BUSINESS 
a.  Announcement:  The next Yellowstone County Zoning Commission meeting is scheduled 
for Monday, September 14, 2020, (Depending on application submittals). 
 
Zoning Commission Public Hearings for Project RE:Code will convene August 26 and 27 at the 
Community Center Billings Parks and Recreation. 
 
Adjournment 4:31 PM 
 
DRAFT. To be approved by a motion at the next scheduled meeting.   
Robbin Bartley, Administrative Assistant 



   

County Zoning Commission
Meeting Date: 09/14/2020  

SUBJECT: County Zone Change 703 - Cherry Creek Loop - R-96 to R-80 

THROUGH: Nicole Cromwell  PRESENTED BY: Nicole Cromwell

Information
REQUEST
County Zone Change 703 – Portion of Lot 2, Block 1 Cherry Creek Estates – from R-96 to R-80 - A zone
change request from Residential 9,600 (R-96) to Residential 8,000 (R-80), on a portion of Lot 2, Block 1, Cherry
Creek Estates Subdivision, specifically the 8.62 acres south of Cherry Creek Loop and north of the city limits. A
pre-application neighborhood meeting was held by the applicant on July 27, 2020 at 6:00 pm at the subject
property. Presented by Nicole Cromwell, Zoning Coordinator

RECOMMENDATION
Planning staff recommends approval of Zone Change 703 and adoption of the findings of the eleven criteria.

APPLICATION DATA
OWNER: Cherry Island, LLC  
AGENT: Blueline Engineering, Marshall Phil, P.E.  
LEGAL DESCRIPTION: 8.62 acres of Lot 2, Block 1 Cherry Creek Estates south of Cherry Creek Loop  
ADDRESS: Cherry Creek Loop  
CURRENT ZONING: R-96  
EXISTING LAND USE: Vacant  
PROPOSED USE: Townhomes  
SIZE OF PARCEL: 8.62 acres out of a total 20.195 acres  

CONCURRENT APPLICATIONS
City Zone Change 983 - for the southern 3.42 acres of Lot 2, Block 1, Cherry Creek Estates. The City Zoning
Commission hearing was conducted on September 1, 2020 and the Zoning Commission is forwarding a
recommendation of approval. The City Council hearing is scheduled for September 28, 2020.

APPLICABLE ZONING HISTORY
SUBJECT PROPERTY Zone Change # DATE FOR APPROVED (Y/N) ADDITIONAL DATA
Lot 2, Block 1 Cherry Creek
Estates County ZC 496 Feb 1998 A-1 to R-70 and RMH Withdrawn  

  City ZC 633 April 1998 A-1 to R-70 Withdrawn Northern lot on Wicks
Lane

  County ZC 506 August 1998 A-1 to R-96 Approved Riverview Estates east
of Cherry Creek

  County ZC 524 Dec 1999 A-1 to PD with RMH &
Public zones Denied BOCC recommended

annexation
  County ZC 541 April 2001 A-1 to R-96 & Public Approved Subject Property

  County ZC 543 May 2001 A-1 to RMH & Public Approved Litigated & BOCC
Decision Affirmed  



  County ZC 551 March 2002
Clarifying Zone
Boundaries R-96 &
Public

Approved  

  City ZC 696 April 2002 A-1 to RMH, RMH to
Public & R-96 to Public Withdrawn Mistaken submittal by

agent

  City ZC 702 July 2002 RMH & Public to
R-96 Denied

City Council initiated
after annexation in June
2002

  County ZC 562 July 2003 A-1 to R-96 Approved Small area east of MHP
  County ZC 673 March 2016 R-96 to RMH Withdrawn Subject Property
SURROUNDING
PROPERTY Zone Change # DATE FOR APPROVED

(Y/N) ADDITIONAL DATA

1922 – 1950 Mary St County ZC 85 4/27/1976 R-70 to RMH Y Court reversed ZC

1415 Yellowstone River Rd County ZC 312 1/22/1982 R-70 to Public Y Eagle Cliff Nursing
Home

1817 Bitterroot Dr County ZC 371 11/84 R-70 to R-60 Withdrawn Annexed

Bitterroot Dr & Walter Rd County ZC 505 9/28/1998 R-70 to R-96 Y Mulitple owners
adjacent to Cherry Creek

1601 – 1747 Wicks Ln City ZC 637 9/14/1998 R-70 to R-96 Y Multiple owners
adjacent to Cherry Creek

Caleb Park
Hawthorne & Wicks Ln City ZC 761 9/20/2005 R-70 to R-50 Y Townhomes

SURROUNDING LAND USE & ZONING
NORTH: Zoning:  R-96

Land Use: Vacant remaining portion of Lot 2
SOUTH: Zoning: Public (city)

Land Use: Vacant
EAST: Zoning: RMH

Land Use: Cherry Creek and Danube Court Manufactured Home Parks
WEST: Zoning: R-96 and R-70 (County)

Land Use: Single family dwellings

BACKGROUND
This is a zone change request for an 8.62 acre portion of Lot 2, Block 1, Cherry Creek Estates Subdivision, from
Residential 9,600 (R-96) to Residential 8,000 (R-80). There is a concurrent City zone change for the portion of Lot
2 south of this property (3.42 acres). The proposed development plan will include a future annexation and
subdivision of the property for the development of two-family townhomes. The townhomes would be sold to
individual owners.

The current zoning is Residential 9,600 (R-96) in the county portion. The current zoning of Lot 2 was approved by
County Zoning Change 541 in May 2001. The Public zone portion was intended to accommodate an extension or
connection to the bike & trail system along the Yellowstone River and for potential future park dedication to the
city. All large subdivisions for residential purposes are required to either dedicate parkland or pay cash in lieu of
dedication. The Public zoned portion of this lot was never offered as parkland dedication and is still owned by
Cherry Island, LLC. The Cherry Creek Manufactured Home Park developed and maintains a neighborhood park
within the court and Danube Court, the last phase of Cherry Creek, paid cash in lieu of parkland dedication.

The proposed zoning of R-80 will allow one and two-family dwellings on lots of 8,000 square feet for a one-family
home and 10,000 square feet for a two-family dwelling. The developer intends to build primarily two-family
dwellings and presented a concept site plan at the pre-application neighborhood meeting. The townhomes would be
sold to individual owners. The concept plan shows an internal road connecting the northern and southern legs of
Cherry Creek Loop with 33 two-family dwellings (66 dwelling units total). The total lot area in the proposed
development is about 12 acres. The proposed 66 dwelling units would have about 7,900 square feet of lot area per
unit or 5.5 dwelling units per acre. The Aspen Cove Townhomes to the north at the intersection of Wicks Lane and
Bitterroot Drive are zoned Residential 7,000 (R-70). There are 34 townhomes on this 4.88 acre parcel and have a
density of about 7 dwelling units per acre. The directly adjacent properties to the west are outside the city limits and
developed at much lower densities of 1 to 1.5 dwellings per acre.

The Cherry Creek Estates development started in 1998 when the first of 11 zone change applications was filed with
the Planning Division. Four of the zone changes were withdrawn, two were denied and five were approved. The



the Planning Division. Four of the zone changes were withdrawn, two were denied and five were approved. The
County zone change that approved the Residential Manufactured Home (County ZC 543) zoning was litigated in
district court. The suit did not overturn the County Commissioners' decision to approve the zone change. The
property including this Public zoned portion of Lot 2 was subsequently annexed to the city in 2002. The City
Council agreed to annex the property with the intent to initiate a zone change after the annexation. The Council
initiated the zone change in July 2002 to change the RMH and Public zoning to Residential 9,600 (R-96). The
owners protested the zone change triggering the requirement for a super-majority vote to approve the zone change.
The Council failed to achieve a super majority vote in favor of the zone change so the RMH and Public zoning
stayed in place.

The subject property has remained un-developed for the last 22 years while the Cherry Creek Manufactured Home
Park and Danube Court were developed. An early zone change application for a Planned Development (County
Zone Change 524) proposed an underlying zoning of RMH for the manufactured home park and Public for all of
Lot 2. In this proposal, Lot 2 would remain vacant and be developed as a natural area park with landscaping and
trails. The Zoning Commission recommended denial. The County Commissioners denied the Planned Development
zone change in early 2000. The next approved zone change for the property was in May 2001 and the zoning has
remained the same since that time.

The Planning staff has reviewed the application and is recommending approval of the zone change to R-80. The
2006 Billings Heights Neighborhood Plan and the 2008 County Growth Policy encourage the development of infill
property where city services already exist and new neighborhoods can be served efficiently. The Heights
Neighborhood Plan adopted a general statement encouraging new neighborhoods and developments that are similar
in nature to existing neighborhoods. Both plans encourage a mix of housing choices in neighborhoods. The
proposed development of townhomes expands the housing options in this area of Billings Heights, and should be a
good fit between the manufactured home park and the low density county residences to the west. Water and sewer
are readily available to the property. Public safety services are fiscally constrained, but the adjacent neighborhoods
are already served and this new development can be served as well.

SUMMARY
Prior to any recommendation to the County Commissioners, the Zoning Commission shall consider the following:
 
1.   Is the new zoning designed in accordance with the Growth Policy?
The proposed zone change is consistent with the following goals of the 2008 County Growth Policy: 

Predictable land use decisions that are consistent with neighborhood character and preferred land use patterns
identified in neighborhood plans.
New developments that are sensitive to and compatible with the character of adjacent City neighborhoods
and County townsites
Affordable housing for all income levels dispersed throughout the City and County.
Common to all types of housing choices is the desire to live in surroundings that are affordable, healthy and
safe

 
The proposed zone change is consistent with the following goals of the 2006 Billings Heights Neighborhood Plan: 

To provide safe, good quality and affordable housing in the Heights. Develop housing patterns that are
compatible with existing neighborhoods. Encourage high density multi-family development along arterial
routes. Maintain similar housing in established neighborhoods.

The proposed zoning will allow another housing choice in an area with limited housing choices – either
manufactured homes or large lot single family dwellings. There are a few townhomes at the intersection of Wicks
Lane and Bitterroot Drive but the market is under-represented for this high-demand housing choice. The Emma
Jean Heights Subdivision to the north and west is zoned for one or two-family dwellings but is developing mostly
as single family dwellings. Subdivisions further north and west have allowed similar housing choices by mixtures
of zone districts. Existing demand for housing choice is going up for all ages of buyers including “boomers” and
millennials just buying a first home. The proposed zoning would allow a townhome choice in an area where two



choices pre-dominate – a manufactured home or a detached single family residence on a larger lot. The overall
density of 4 to 6 dwelling units per acre will remain essentially the same throughout the Cherry Creek Subdivision.  
 
2.   Is the new zoning designed to secure from fire and other dangers?
The new zoning requires minimum setbacks, open and landscaped areas and building separations. The new zoning,
as do all zoning districts, provides adequate building separations and density limits to provide security from fire
and other dangers.
 
3.   Will the new zoning facilitate the adequate provision of transportation, water, sewerage, schools, parks and
other public requirement? 
Transportation:            The proposed zoning will not significantly increase post-development traffic volume. The
applicant will be required to prepare a Traffic report to accurately assess the capacity of the surrounding street
network to handle the increased traffic from the townhome development. Any improvements or mitigation will be
determined by the City Traffic Engineer.  
Water and Sewer:         The City will provide sewer to the property. Billings Heights Water will provide water
service.
Schools and Parks:       Schools and parks should not be affected by the proposed zoning. 
Fire and Police:            The subject property is served by city public safety services. The Police and Fire
Departments had no concerns with the zone change.
 
4.   Whether the new zoning will promote public health, public safety and general welfare?
Public health and public safety will be promoted by the proposed zoning. The additional dwelling units will help
increase the number of rate payers to the city utility systems and increase the taxable value of the property. Current
property taxes paid are about $92.00 per tax year. Comparable townhomes to the north in Aspen Gateway pay
between $1,500 and $2,000 per tax year per townhome. There are 34 townhomes in Aspen Gateway and there are
66 proposed townhomes on the subject property.
 
5.   Will the new zoning provide adequate light and air?
The proposed zoning provides for sufficient setbacks to allow for adequate separation between structures and
adequate light and air.
 
6.   Will the new zoning effect motorized and non-motorized transportation?
Traffic generation from 66 new dwelling units will be between 650 to 800 new vehicle trips per day. This trip counts
includes trips to the new residences for services such as mail, deliveries, solid waste and similar as well as the trips
by the occupants. The new subdivision will have sidewalks and will connect to other sidewalks and pedestrian
facilities in the neighborhood.
 
7.   Will the new zoning promote compatible urban growth?
The new zoning does promote compatibility with urban growth. The proposed zoning will allow this parcel to
provide new housing compatible with the existing neighborhoods to the west and east.
 
8.   Does the new zoning consider the character of the district and the peculiar suitability of the property for
particular uses?
The proposed zoning does consider the character of the district and the suitability of the property for the proposed
use. The proposed zoning will allow a housing choice that is in demand in the area.
 
9.   Will the new zoning conserve the value of buildings?
There are no existing buildings on the property. Manufactured homes to the east will be the closest to the new
development but there is a significant planted buffer yard and 6-foot high screening fence. To the west, most of
these homes will be 160 to 200 feet from the back of the new townhomes. In general, new construction tends to
increase adjacent building and property values.  
 
10. Will the new zoning encourage the most appropriate use of land in Yellowstone County?
The proposed zoning will allow the development of another housing choice in this area of Billings Heights. This is
the most appropriate use of the land.



the most appropriate use of the land.
 
11. Will the new zoning be as compatible as possible with the adjacent zoning in the City?
The proposed zoning of R-80 will be identical with the proposed zoning for the city portion of Lot 2 and is
compatible with the existing Residential Manufactured Home (RMH) zoning to the east. There is a significant
existing landscaped buffer between the two properties. This will increase the compatibility of the two developments.
 

RECOMMENDATION
Staff recommends approval of Zone Change 703 and adoption of the findings of the eleven review criteria.

Attachments
Zoning Map and Site Photos 
Application and Letter 



Surrounding Zoning  

Zone Change 703 – Cherry Creek Estates Lot 2, Block 1 
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Subject Property Photos 

 
Subject Property- view south from Cherry Creek Loop 

 
View west to intersection of Cherry Creek Loop & Bitterroot Drive 

 



 
View east to the entrance of Cherry Creek Estates MHP 

 
View south and west across subject property 



 
View south from Cherry Creek Loop across subject property 

 
Gate at Cherry Creek Loop access to subject property 

 



Zone Change 703 – Cherry Creek Loop – R-96 to R-80 

 



 

 



 

 



 



 



 



 



 

 



 



 



 



 



 



 



 



 



 



   

County Zoning Commission
Meeting Date: 09/14/2020  

SUBJECT: C/C Planning Board Discussion on Expansion of County Zoning Jurisdictional Boundary 

THROUGH: Monica Plecker  PRESENTED BY: Nicole Cromwell

Information
REQUEST
Discussion.  The City/County Planning Board is requesting an initial discussion with the County Zoning
Commission regarding the potential need to expand the existing County Zoning Jurisdictional Boundary. The
current boundary has not expanded in the 47 years since it was first established except for a minor expansion in
Lockwood (2016) to include more zoned property for the County's Targeted Economic Development District
(TEDD).

There are areas where the County's Zoning Jurisdiction Boundary is coterminous with the city limits and some areas
where the city limits have expanded beyond the County's Zoning Boundary (Copper Ridge Subdivision, 70th Street
W and Rimrock Road). In 1973, the County's zoning jurisdiction extended at least 4 1/2 miles beyond the city
limits. In many areas of West Billings and Billings Heights, the County zoning boundary is much less than 4 1/2
miles from the city limits. The City has expanded significantly since 1973. The County Part 2 zoning jurisdiction
has not expanded and in some cases, City zoned land is directly adjacent to un-zoned County land.  

Representatives from the City/County Planning Board would like this opportunity to have a discussion about the
County zoning boundary. The Planning Board recently helped planning staff in the development of the Land Use
element for the County Growth Policy. The Planning Board believes its findings coupled with recent developments
occurring on the west end, in particular, creates a critical time to bring awareness of these issues to other boards like
the Zoning Commission and Board of County Commissioners.

RECOMMENDATION
Not applicable.

APPLICATION DATA
OWNER: NA  
AGENT:  
LEGAL DESCRIPTION:  
ADDRESS:  
CURRENT ZONING:  
EXISTING LAND USE:  
PROPOSED USE:  
SIZE OF PARCEL:  

CONCURRENT APPLICATIONS
Not applicable.

APPLICABLE ZONING HISTORY



APPLICABLE ZONING HISTORY
Not applicable

SURROUNDING LAND USE & ZONING
NORTH: Zoning: NA

Land Use:
SOUTH: Zoning:

Land Use:
EAST: Zoning:

Land Use:
WEST: Zoning:

Land Use:

BACKGROUND
See information above and attachments.

RECOMMENDATION
Staff recommends

Attachments
County Zoning - State Law 
Zoning Jurisdiction Map 



M.C.A. – County Zoning  

 76-2-201. County zoning authorized. (1) For the purpose of promoting the public health, 

safety, morals, and general welfare, a board of county commissioners that has adopted a growth 
policy pursuant to chapter 1 is authorized to adopt zoning regulations for all or parts of the 
jurisdictional area in accordance with the provisions of this part.  

     (2) For the purpose of promoting the public health, safety, morals, and general welfare, a 
board of county commissioners that adopted a master plan pursuant to Title 76, chapter 1, before 

October 1, 1999, may, until October 1, 2006, adopt or revise zoning regulations that are 
consistent with the master plan.  

     History: En. Sec. 1, Ch. 246, L. 1963; R.C.M. 1947, 16-4701; amd. Sec. 14, Ch. 582, L. 1999; amd. Sec. 2, Ch. 

87, L. 2003; amd. Sec. 8, Ch. 599, L. 2003.  

 76-2-202. Establishment of zoning districts -- regulations. (1) (a) Within the unincorporated 

portions of a jurisdictional area that has been established under provisions of 76-1-501 through 
76-1-503 or 76-1-504 through 76-1-507 and for the purposes provided in 76-2-201, the board of 

county commissioners may by resolution establish zoning regulations for a part or all of the 
jurisdictional area or divide the county into zoning districts with zoning regulations that are 
considered best suited to carry out the purposes of this part. By establishing zoning regulations, 

the board may regulate the erection, construction, reconstruction, alteration, repair, location, or 
use of buildings or structures or the use of land.  

     (b) An action challenging the creation of a zoning district or adoption of zoning regulations 
must be commenced within 6 months after the date of the order by the board of county 
commissioners creating the district or adopting the regulations.  

     (2) In a proceeding for a permit or variance to place manufactured housing within a 
residential zoning district, there is a rebuttable presumption that placement of a manufactured 

home will not adversely affect property values of conventional housing.  
     (3) The regulations in one district may differ from those in other districts.  
     (4) As used in this section, "manufactured housing" means a dwelling for a single household, 

built offsite in a factory on or after January 1, 1990, that is placed on a permanent foundation, is 
at least 1,000 square feet in size, has a pitched roof and siding and roofing materials that are 

customarily, as defined by local regulations, used on site-built homes, and is in compliance with 
the applicable prevailing standards of the United States department of housing and urban 
development at the time of its production. A manufactured home does not include a mobile home 

or housetrailer, as defined in 15-1-101.  
     (5) This section may not be construed to limit conditions imposed in historic districts, local 

design review standards, existing covenants, or the ability to enter into covenants pursuant to 
Title 70, chapter 17, part 2.  

     History: En. Sec. 3, Ch. 246, L. 1963; amd. Sec. 18, Ch. 273, L. 1971; R.C.M. 1947, 16-4703; (1)(b)En. Sec. 2, 

Ch. 441, L. 1989; amd. Sec. 1, Ch. 505, L. 1993; amd. Sec. 274, Ch. 42, L. 1997; amd. Sec. 236, Ch. 542, L. 2005; 

amd. Sec. 123, Ch. 596, L. 2005; amd. Sec. 6, Ch. 446, L. 2009.  

76-2-203. Criteria and guidelines for zoning regulations. (1) Zoning regulations must be:  
     (a) made in accordance with the growth policy; and  

     (b) designed to:  

http://data.opi.state.mt.us/bills/mca/76/1/76-1-501.htm
http://data.opi.state.mt.us/bills/mca/76/1/76-1-503.htm
http://data.opi.state.mt.us/bills/mca/76/1/76-1-504.htm
http://data.opi.state.mt.us/bills/mca/76/1/76-1-507.htm
http://data.opi.state.mt.us/bills/mca/76/2/76-2-201.htm
http://data.opi.state.mt.us/bills/mca/15/1/15-1-101.htm


     (i) secure safety from fire and other dangers;  
     (ii) promote public health, public safety, and general welfare; and  

     (iii) facilitate the adequate provision of transportation, water, sewerage, schools, parks, and 
other public requirements.  

     (2) In the adoption of zoning regulations, the board of county commissioners shall consider:  
     (a) reasonable provision of adequate light and air;  
     (b) the effect on motorized and nonmotorized transportation systems;  

     (c) compatible urban growth in the vicinity of cities and towns that at a minimum must 
include the areas around municipalities;  

     (d) the character of the district and its peculiar suitability for particular uses; and  
     (e) conserving the value of buildings and encouraging the most appropriate use of land 
throughout the jurisdictional area.  

     (3) Zoning regulations must, as nearly as possible, be made compatible with the zoning 
ordinances of nearby municipalities.  

     History: En. Sec. 4, Ch. 246, L. 1963; R.C.M. 1947, 16-4704; amd. Sec. 15, Ch. 582, L. 1999; amd. Sec. 3, Ch. 

87, L. 2003; amd. Sec. 7, Ch. 446, L. 2009.  

 76-2-204. Role of planning boards. (1) The board of county commissioners shall require the 
county planning board and the city-county planning board to recommend boundaries and 
appropriate regulations for the various zoning districts. The county planning board and the city-

county planning board shall make written reports of their recommendations to the board of 
county commissioners, but such recommendations shall be advisory only.  

     (2) This section shall apply to either the county planning board or the city-county planning 
board where only one of these planning boards has been established.  

     History: En. Sec. 2, Ch. 246, L. 1963; amd. Sec. 17, Ch. 273, L. 1971; R.C.M. 1947, 16-4702.  

76-2-205. Procedure for adoption of regulations and boundaries. The board of county 

commissioners shall observe the following procedures in the establishment or revision of 
boundaries for zoning districts and in the adoption or amendment of zoning regulations:  
     (1) Notice of a public hearing on the proposed zoning district boundaries and of regulations 

for the zoning district must:  
     (a) state:  

     (i) the boundaries of the proposed district;  
     (ii) the general character of the proposed zoning regulations;  
     (iii) the time and place of the public hearing;  

     (iv) that the proposed zoning regulations are on file for public inspection at the office of the 
county clerk and recorder;  

     (b) be posted not less than 45 days before the public hearing in at least five public places, 
including but not limited to public buildings and adjacent to public rights-of-way, within the 
proposed district; and  

     (c) be published once a week for 2 weeks in a newspaper of general circulation within the 
county.  

     (2) At the public hearing, the board of county commissioners shall give the public an 
opportunity to be heard regarding the proposed zoning district and regulations.  
     (3) After the public hearing, the board of county commissioners shall review the proposals of 



the planning board and shall make any revisions or amendments that it determines to be proper.  
     (4) The board of county commissioners may pass a resolution of intention to create a zoning 

district and to adopt zoning regulations for the district.  
     (5) The board of county commissioners shall publish notice of passage of the resolution of 

intention once a week for 2 weeks in a newspaper of general circulation within the county. The 
notice must state:  
     (a) the boundaries of the proposed district;  

     (b) the general character of the proposed zoning regulations;  
     (c) that the proposed zoning regulations are on file for public inspection at the office of the 

county clerk and recorder;  
     (d) that for 30 days after first publication of this notice, the board of county commissioners 
will receive written protests to the creation of the zoning district or to the zoning regulations 

from persons owning real property within the district whose names appear on the last-completed 
assessment roll of the county.  

     (6) Within 30 days after the expiration of the protest period, the board of county 
commissioners may in its discretion adopt the resolution creating the zoning district or 
establishing the zoning regulations for the district. However, if 40% of the real property owners 

within the district whose names appear on the last-completed assessment roll or if real property 
owners representing 50% of the titled property ownership whose property is taxed for 

agricultural purposes under 15-7-202 or whose property is taxed as forest land under Title 15, 
chapter 44, part 1, have protested the establishment of the district or adoption of the regulations, 
the board of county commissioners may not adopt the resolution and a further zoning resolution 

may not be proposed for the district for a period of 1 year.  

     History: En. Sec. 5, Ch. 246, L. 1963; amd. Sec. 19, Ch. 273, L. 1971; R.C.M. 1947, 16-4705; amd. Sec. 2, Ch. 

591, L. 1995; amd. Sec. 8, Ch. 446, L. 2009.  

76-2-206. Interim zoning district or regulation.  

(1) Except as provided in 76-2-240 and subject to subsection (3) of this section, the board of 
county commissioners may establish an interim zoning district or interim regulation to address 
an emergency that involves the public health, safety, morals, or general welfare if:  

(a) the purpose of the interim zoning district or interim regulation is to classify those 
uses and related matters that must be regulated to mitigate the emergency; and  

(b) within 30 working days, the county initiates a study or investigation to verify that an 
emergency exists and to identify the facts and circumstances that constitute the 
emergency, the potential options for mitigating the emergency, and the course of action 

that the governing body intends to take, if any, during the term of the interim zoning 
district or interim regulation to mitigate the emergency.  

(2) A resolution for an interim zoning district or interim regulation must be limited to 1 year 
from the date it becomes effective. Subject to subsections (4) and (5), the board of county 
commissioners may extend the resolution for 1 year, but not more than one extension may be 

made.  
(3) The board of county commissioners shall observe the following procedures in the 

establishment of an interim zoning district or interim regulation:  
(a) Notice of a public hearing on the proposed interim zoning district boundaries or of 
the interim regulation must be published as provided in 7-1-2121. In addition to the 

requirements of 7-1-2121, the notice must state:  

http://data.opi.state.mt.us/bills/mca/15/7/15-7-202.htm
https://leg.mt.gov/bills/mca/title_0760/chapter_0020/part_0020/section_0400/0760-0020-0020-0400.html
https://leg.mt.gov/bills/mca/title_0070/chapter_0010/part_0210/section_0210/0070-0010-0210-0210.html
https://leg.mt.gov/bills/mca/title_0070/chapter_0010/part_0210/section_0210/0070-0010-0210-0210.html


(i) the boundaries of the proposed district;  
(ii) the specific emergency compelling the establishment of the proposed interim 

zoning district or interim regulation;  
(iii) the general character of the proposed interim zoning district or interim 

regulation, including how those uses and related matters that must be regulated to 
mitigate the emergency will be classified and regulated; and  
(iv) that the proposed interim zoning district or interim regulation is on file for 

public inspection at the office of the county clerk and recorder.  
(b) At the public hearing, the board of county commissioners shall give the public an 

opportunity to be heard regarding the proposed establishment of an interim zoning district 
or interim regulation.  
(c) After the hearing, the board of county commissioners may adopt a resolution to 

establish an interim zoning district or interim regulation.  
(4) The board of county commissioners shall observe the following procedures in the extension 

of a resolution pursuant to subsection (2):  
(a) A study or investigation as provided in subsection (1)(b) must be completed prior to 
the hearing on the proposed extension of the resolution.  

(b) Notice of a public hearing on the proposed extension of the resolution must be 
published as provided in 7-1-2121. In addition to the requirements of 7-1-2121, the notice 

must state:  
(i) the boundaries of the existing interim zoning district;  
(ii) the specific emergency that compelled the establishment of the existing 

interim zoning district or interim regulation and the reason for the proposed 
extension of the resolution; and  

(iii) that the proposed extension of the resolution is on file for public inspection 
at the office of the county clerk and recorder.  

(c) At the public hearing, which must be held prior to the expiration of the existing 

interim zoning district or interim zoning regulation, the board of county commissioners 
shall give the public an opportunity to be heard regarding the proposed extension of the 

resolution.  
(5) After the hearing provided for in subsection (4), the board of county commissioners may in 
its discretion extend the resolution for the interim zoning district or interim regulation.  
 

History: En. 16-4711 by Sec. 20, Ch. 273, L. 1971; R.C.M. 1947, 16-4711; amd. Sec. 16, Ch. 582, L. 1999; amd. 

Sec. 4, Ch. 87, L. 2003; amd. Sec. 9, Ch. 446, L. 2009; amd. Sec. 5, Ch. 56, L. 2013; amd. Sec. 1, Ch. 416, L. 2013.  

76-2-207. Permits authorized. The board of county commissioners may provide for the 
issuance of location or conformance permits and may collect a fee for each such permit. The 
proceeds of such fees shall be deposited in the general fund of the county.  

     History: En. Sec. 8, Ch. 246, L. 1963; R.C.M. 1947, 16-4708(part).  

76-2-208. Continuation of nonconforming uses. Any lawful use which is made of land or 

buildings at the time any zoning resolution is adopted by the board of county commissioners may 
be continued although such use does not conform to the provisions of such resolution.  

     History: En. Sec. 9, Ch. 246, L. 1963; R.C.M. 1947, 16-4709.  

https://leg.mt.gov/bills/mca/title_0070/chapter_0010/part_0210/section_0210/0070-0010-0210-0210.html
https://leg.mt.gov/bills/mca/title_0070/chapter_0010/part_0210/section_0210/0070-0010-0210-0210.html


 76-2-209. Effect on natural resources. (1) Except as provided in 82-4-431, 82-4-432, and 
subsection (2) of this section, a resolution or rule adopted pursuant to the provisions of this part, 

except 76-2-206, may not prevent the complete use, development, or recovery of any mineral, 
forest, or agricultural resources by the owner of any mineral, forest, or agricultural resource.  

     (2) The complete use, development, or recovery of a mineral by an operation that mines sand 
and gravel or an operation that mixes concrete or batches asphalt may be reasonably conditioned 
or prohibited on a site that is located within a geographic area zoned as residential, as defined by 

the board of county commissioners.  
     (3) Zoning regulations adopted under this chapter may reasonably condition, but not prohibit, 

the complete use, development, or recovery of a mineral by an operation that mines sand and 
gravel and may condition an operation that mixes concrete or batches asphalt in all zones other 
than residential.  

     History: En. Sec. 10, Ch. 246, L. 1963; R.C.M. 1947, 16-4710; amd. Sec. 2, Ch. 408, L. 1991; amd. Sec. 1, Ch. 

340, L. 2005.  

76-2-210. Enforcement of zoning provisions. (1) If any building or structure is erected, 
constructed, reconstructed, altered, repaired, converted, or maintained or any building, structure, 

or land is used in violation of this part or of any resolution adopted under this part, the county, in 
addition to other remedies, may institute any appropriate action or proceedings to:  
     (a) prevent the unlawful erection, construction, reconstruction, alteration, repair, conversion, 

maintenance, or use;  
     (b) restrain, correct, or abate a violation;  

     (c) prevent the occupancy of the building, structure, or land; or  
     (d) prevent any illegal act, conduct, business, or use in or near the premises.  
     (2) For the purposes of enforcing subsections (1)(a) through (1)(c), the county shall attempt to 

obtain voluntary compliance at least 30 days before filing a complaint for a violation of this part 
that is subject to the penalties under 76-2-211.  

     (3) The board of county commissioners may appoint enforcing officers to supervise and 
enforce the provisions of the zoning resolutions.  

     History: En. Secs. 7, 8, Ch. 246, L. 1963; R.C.M. 1947, 16-4707(part), 16-4708(part); amd. Sec. 10, Ch. 446, L. 

2009.  

76-2-211. Violations and penalties. A violation of this part or any resolution adopted pursuant 

thereto is a misdemeanor and shall be punishable by a fine not exceeding $500 or imprisonment 
in the county jail not exceeding 6 months or both.  

     History: En. Sec. 7, Ch. 246, L. 1963; R.C.M. 1947, 16-4707(part); amd. Sec. 7, Ch. 266, L. 1979.  

76-2-216. Wholly surrounded county property -- change of use -- hearing.  

(1) If a county parcel for which zoning regulations have been adopted is wholly surrounded by 
municipal property and a change of an allowed use in the county zoning district occurs, the 

county governing body shall notify the municipality and all owners of municipal property within 
300 feet of the county property of the change of use.  

http://data.opi.state.mt.us/bills/mca/82/4/82-4-431.htm
http://data.opi.state.mt.us/bills/mca/82/4/82-4-432.htm
http://data.opi.state.mt.us/bills/mca/76/2/76-2-206.htm
http://data.opi.state.mt.us/bills/mca/76/2/76-2-211.htm


(2) Upon request of either the municipality or at least 10% of the property owners in the 
municipality who have received the notice, the county governing body shall hold a hearing on 

the change of use.  
(3) If the county governing body determines, based on testimony provided at the hearing, that 

the regulations in the county district are no longer as compatible as possible with the municipal 
zoning ordinances as provided in 76-2-203(3), the county governing body may initiate a revision 
to the zoning district or amendments to the regulations as provided in this part.  
 
History: En. Sec. 1, Ch. 274, L. 2013.  

76-2-220. Zoning commission -- appointment -- duties. (1) For the purpose of providing an 
optional method of amending any zoning regulations or zoning classification, the county 
commissioners may appoint a zoning commission to recommend amendments to the zoning 
regulations and classifications. Such a zoning commission must be composed of at least five 

citizen members appointed at large from the zoning district. The county commissioners may 
adopt bylaws for the zoning commission pertaining to the qualifications of the members and such 

other matters as the commissioners consider necessary.  
     (2) If a commission is appointed, it shall hold a public hearing to receive relevant testimony. 
The hearing, which may be held jointly with the hearing by the county commissioners, must be 

upon at least 15 days' notice of the time and place of the hearing and must be published in the 
contracted newspaper provided for in 7-5-2411 or a newspaper of general circulation in the 

county. Recommendations of the zoning commission must be submitted to the county 
commissioners.  

     History: En. Sec. 1, Ch. 462, L. 1981.  

76-2-221. Board of adjustment. (1) The board of county commissioners shall provide for the 
appointment of a board of adjustment and in the regulations and restrictions adopted pursuant to 

the authority of this part shall provide that the board of adjustment may, in appropriate cases and 
subject to appropriate conditions and safeguards, make special exceptions to the terms of the 

zoning resolution in harmony with its general purposes and intent and in accordance with the 
general or specific rules of this part.  
     (2) The board of adjustment shall adopt rules in accordance with the provisions of any 

resolution adopted pursuant to this part. Meetings of the board of adjustment must be held at the 
call of the presiding officer and at times that the board may determine. The presiding officer or in 

the presiding officer's absence the acting presiding officer may administer oaths and compel the 
attendance of witnesses.  

     History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(part); amd. Sec. 2512, Ch. 56, L. 2009.  

 76-2-222. Membership and term of board members -- vacancies. (1) The board of 

adjustment consists of five members, each to be appointed for a term of 2 years and removable 
for cause by the board of county commissioners upon written charges and after public hearing. 
The board of county commissioners may designate the same persons to act as members of the 

board of adjustment for unincorporated portions of the jurisdictional area as may be appointed by 
the municipality within the jurisdictional area under provisions of 76-2-321 through 76-2-328.  

https://leg.mt.gov/bills/mca/title_0760/chapter_0020/part_0020/section_0030/0760-0020-0020-0030.html
http://data.opi.state.mt.us/bills/mca/7/5/7-5-2411.htm
http://data.opi.state.mt.us/bills/mca/76/2/76-2-321.htm
http://data.opi.state.mt.us/bills/mca/76/2/76-2-328.htm


     (2) Vacancies must be filled for the unexpired term of any member whose term becomes 
vacant.  

     History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(1); amd. Sec. 1, Ch. 47, L. 1987; amd. Sec. 275, 

Ch. 42, L. 1997.  

76-2-223. Powers of board of adjustment. (1) The board of adjustment shall have the following 
powers:  

     (a) to hear and decide appeals where it is alleged there is error in any order, requirement, 
decision, or determination made by an administrative official in the enforcement of this part or of 
any resolution adopted pursuant thereto;  

     (b) to hear and decide special exceptions to the terms of the zoning resolution upon which 
said board is required to pass under such resolution;  

     (c) to authorize upon appeal in specific cases such variance from the terms of the resolution as 
will not be contrary to the public interest and where, owing to special conditions, a literal 
enforcement of the provisions of the resolution will result in unnecessary hardship and so that the 

spirit of the resolution shall be observed and substantial justice done.  
     (2) In exercising the above-mentioned powers, the board of adjustment may, in conformity 

with the provisions of this part, reverse or affirm, wholly or partly, or modify the order, 
requirement, decision, or determination appealed from and may make such order, requirement, 
decision, or determination as ought to be made and to that end shall have all the powers of the 

officer from whom the appeal is taken.  

     History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(5), (6).  

76-2-224. Vote needed for board action. The concurring vote of three members of the board 
shall be necessary to reverse any order, requirement, decision, or determination of any such 

administrative official; to decide in favor of the applicant on any matter upon which it is required 
to pass under any such resolution; or to effect any variation in such resolution.  

     History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(7).  

76-2-225. Public access to board activities. (1) All meetings of the board shall be open to the 

public.  
     (2) The board shall keep minutes of its proceedings, showing the vote of each member upon 
each question or, if absent or failing to vote, indicating such fact, and shall keep records of its 

examinations and other official actions, all of which shall be immediately filed in the office of 
the board and shall be a public record.  

     History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(part).  

76-2-226. Appeals to board of adjustment. (1) Appeals to the board of adjustment may be 

taken by any person or persons, jointly or severally, aggrieved by a decision of the administrative 
officer or by an officer, department, board, or bureau of the county affected by any decision of 

the administrative officer. The appeal must be taken within a reasonable time, as provided by the 
rules of the board, by filing with the officer from whom the appeal is taken and with the board of 
adjustment a notice of appeal specifying the grounds of the appeal.  



(2) The officer from whom the appeal is taken shall transmit to the board in a timely manner all 
papers constituting the record upon which the action appealed was taken.  

(3) An appeal stays all proceedings in furtherance of the action appealed from unless the 
officer from whom the appeal is taken certifies to the board of adjustment after the notice of 

appeal has been filed with the officer that by reason of facts stated in the certificate a stay would, 
in the officer's opinion, cause imminent peril to life or property. In that case, proceedings may 
not be stayed except by a restraining order, which may be granted by the board of adjustment or 

by a court of record on application, on notice to the officer from whom the appeal is taken, and 
on due cause shown.  

(4) The board of adjustment shall fix a reasonable time for the hearing of the appeal, give 
public notice of the hearing as well as due notice to the parties in interest, and decide the appeal 
within a reasonable time.  

(5) At the hearing, a party may appear in person or by the party's attorney.  
 
History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(3), (4); amd. Sec. 2513, Ch. 56, L. 2009; amd. Sec. 

1, Ch. 171, L. 2015.  

 

76-2-227. Appeals -- board of county commissioners or board of adjustment to court of 

record -- county commissioners may establish appeal process. (1) (a) The board of county 
commissioners may establish in the zoning regulations a process for an appeal of a decision by 

the board of adjustment to the board of county commissioners by any person or persons, jointly 
or severally, aggrieved by a decision of the board of adjustment or an officer, department, board, 

or bureau of the county.  
(b) The process, if established, must provide that an appeal to the board of county 
commissioners be initiated by presenting to the board of county commissioners a petition, duly 

verified, setting forth that the decision is illegal, in whole or in part, and specifying the grounds 
of the illegality.  

(c) The petition must be presented to the board of county commissioners within 30 days after 
the filing of the decision of the board of adjustment, and a final decision must be made within 60 
days of receipt of the petition.  

(d) The board of county commissioners may:  
(i) remand the special exception to the board of adjustment;  

(ii) reverse or affirm, wholly or partly, the decision of the board of adjustment; or  
(iii) modify the decision of the board of adjustment.  
(2) Any person or persons, jointly or severally, aggrieved by a decision of the board of county 

commissioners or the board of adjustment may present to a court of record a petition, duly 
verified, setting forth that the decision is illegal, in whole or in part, and specifying the grounds 

of the illegality. The petition must be presented to the court within 30 days after the filing of the 
decision in the office of the appropriate board.  
(3) Upon presentation of a petition, the court may allow a writ of certiorari directed to the 

board of county commissioners or the board of adjustment to review the decision of the board 
and shall prescribe in the writ the time within which a return must be made and served upon the 

relator's attorney, which may not be less than 10 days and may be extended by the court. The 
allowance of the writ may not stay proceedings upon the decision appealed from, but the court 
may, upon application, on notice to the board of county commissioners or the board of 

adjustment, and on due cause shown, grant a restraining order. The board of county 
commissioners or the board of adjustment may not be required to return the original papers acted 



upon by it, but it is sufficient to return certified or sworn copies of the original papers or of 
portions of the original papers that may be called for by the writ. The return must concisely set 

forth other facts that may be pertinent and material to show the grounds of the decision appealed 
from and must be verified.  

(4) If, upon the hearing, it appears to the court that testimony is necessary for the proper 
disposition of the matter, the court may take evidence or appoint a referee to take evidence as it 
may direct and report the evidence to the court with the referee's findings of fact and conclusions 

of law, which constitute a part of the proceedings upon which the determination of the court 
must be made.  

(5) The court may reverse or affirm, wholly or partly, or may modify the decision brought up 
for review.  
 

History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(8) thru (11); amd. Sec. 2514, Ch. 56, L. 2009; amd. 

Sec. 2, Ch. 171, L. 2015.  

 

76-2-228. Awarding of costs upon appeal from board decision. Costs may not be allowed 
against the board of county commissioners or the board of adjustment unless it appears to the 

court that it acted with gross negligence, in bad faith, or with malice in making the decision 
appealed from.  
 
History: En. Sec. 6, Ch. 246, L. 1963; R.C.M. 1947, 16-4706(12); amd. Sec. 3, Ch. 171, L. 2015.  

 
76-2-240. Effect on amateur radio antenna. A resolution or rule adopted pursuant to this part 
may not:  

(1) prevent the erection of an amateur radio antenna at heights and dimensions sufficient to 
accommodate amateur radio service communications by a person who holds an unrevoked and 

unexpired official amateur radio station license and operator's license, "technician" or higher 
class, issued by the federal communications commission of the United States; or  
(2) establish a maximum height limit for an amateur radio antenna of less than 100 feet above 

the ground.  
 
History: En. Sec. 3, Ch. 56, L. 2013.  
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