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ASSIGNMENT AND ASSUMPTION OF LEASE AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION OF LEASE AGREEMENT (*Assignment”),
is made, entered into and effective as of , 2021 (“Effective Date”), by and
between WC COMMERCIAL, LLC, an Alaska limited liability company (“Assignor”), the
CITY OF BILLINGS, (“Assignee”) and Yellowstone County, (“Tenant”).

RECITALS

A. This Assignment and Assumption Agreement relates to a Lease For A Portion Of The
Third Floor Of The Stillwater Building in Billings, Montana, pursuant to which Assignor is the
Landlord and Yellowstone County is the Tenant, (the “Lease”). The leased premises is contained
within the Stillwater Building, and the real property is more particularly described in Exhibit “A”.
A true and correct copy of the foregoing Lease is attached hereto as Exhibit “B”. The Lease is
dated January 23, 2018. Pursuant to the Lease, Yellowstone County is a Tenant in the Stillwater
Building with leased premises of approximately 17,395 square feet, (the “Premises”).

B. Assignor and Assignee are parties to that Purchase and Sale Agreement dated July 13,
2021, wherein Assignor is the Seller and Assignee is the Buyer. Pursuant to the Purchase and
Sale Agreement, Assignor as Seller intends to sell and convey to Assignee as Buyer all of
Assignor’s right title and interest in and to all of the property known as the Stillwater Building, of
which the Premises are a part.

C. This Assignment is being made for the purposes of: (1) assigning the Lease from
Assignor to Assignee; (2) obtaining Yellowstone County’s consent to the assignment; and
(3) having Yellowstone County release Assignor from all future obligations and duties under the
Lease from and after the date of the Assignment to Assignee.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as follows:

1. Assignment of Lease. Assignor hereby assigns, transfers, conveys, and delivers to
Assignee all interest in and right to the Lease.

2. Assumption of Obligation. Assignee hereby expressly assumes and all of the
obligations of the Landlord under the Lease from and after the Effective Date of this Assignment.

3. Consent of the Tenant. Tenant hereby expressly consents to the Assignment of the
Lease from Assignor to Assignee.

4. Release of Assignor. Tenant agrees that Assignor shall be and is released from all
obligations and liability under the Lease from and after the Effective Date of this Assignment. The
County agrees that from and after the Effective Date of this Assignment, it shall look exclusively
to Assignee as its Landlord.
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5. Representations of County. The County, as Tenant, makes the following
representations to the City in connection with the Lease:

A. Tenant is the tenant under the Lease. There have been no amendments,
modifications or revisions to the Lease.

B. The Lease has been duly authorized and executed by Tenant and is in full
force and effect. Attached hereto as Exhibit B is a true, correct, and complete copy of the
Lease together with all amendments, modifications and revisions related to the Lease. No
other documents govern the relationship between Landlord and Tenant other than the
Lease.

C. The Lease has not been assigned, by operation of law or otherwise, by
Tenant. Tenant has not received any notice of the assignment by Landlord to any party of
the Landlord’s interest in the Lease.

D. The Lease has a Commencement Date of May 23, 2018 and an expiration
date of May 22, 2025. There is one (1) consecutive renewal term of three (3) years.

E. As of the date hereof, Rent has been paid through September 30, 2021.
F. Neither Tenant nor, to the best of Tenant’s knowledge, Landlord is in
default under the Lease and no event has occurred that, with the giving of notice or passage

of time, or both, could result in a default under the Lease.

6. Successors and Assigns. This Assignment shall be binding upon and inure to the
benefit of the successors, assigns, and representatives of the respective parties hereto.

7. Attorneys’ Fees. In the event of the bringing of any action or suit by a party hereto
against any other party hereunder by reason of any breach of any of the covenants, conditions,
agreements or provisions on the part of the other party arising out of this Assignment, then in that
event, the prevailing party shall be entitled to have and recover of and from the other party all costs
and expenses of the action or suit, including reasonable attorneys’ fees and costs.

8. Governing Law. This Assignment shall be governed by, interpreted under, and
construed and enforceable with, the laws of the State of Montana without regard to conflict of law
principles.

9. Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which when taken together shall constitute
but one and the same instrument

10.  Cooperation. Assignor hereby agrees to and shall execute and deliver to Assignees
any and all documents, agreements and instruments necessary to consummate the transactions
contemplated by this Assignment.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed as of
the Effective Date.

ASSIGNOR: WC COMMERCIAL, LLC

By:

Joseph W. Holden
Its: Member

ASSIGNEE: CITY OF BILLINGS

By:

William A. Cole
Its: Mayor

TENANT: YELLOWSTONE COUNTY BY AND THROUGH
ITS BOARD OF COUNTY COMMISSIONERS

Donald Jones, Chairman

John Ostlund, Commissioner

Denis Pitman, Commissioner
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EXHIBIT A
Legal Description

Lots 1, 2,3,4,5,6,7,8,9,10, 11, and 12, Block 43, of the Original
Town (Now City) of Billings, according to the official plat on file in
the office of the Clerk and Recorder of Yellowstone County,
Montana, under Document No. 16312.

Together with all rights in and to lands lying in streets, alleys and
roads adjoining the real property and all buildings, fixtures and
improvements thereon and all water and ditch rights, rights of way,
tenements, hereditaments, privileges and appurtenances thereto,
now owned or hereafter acquired, however evidenced, used or
enjoyed with said property.

Assignment and Assumption of Lease

EXHIBIT A



EXHIBIT B
Lease

[Separately Attached]

4852-5796-4539, v. 1
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LEASE FOR A PORTION OF THE THIRD FLOOR OF
THE STILLWATER BUILDING

Parties

The parties to this lease agreement are WC Commercial, LLC (WC), lessor, and Yellowstone
County (County), a political subdivision of the State of Montana, lessee.

Leased Property

The property to be leased is described as 17,395 contiguous square feet on the south side of the

39 floor of the Stillwater Building (the building), located at 316 North 26™ Street in Billings,
Montana.

The leased property is currently a “shell space™ and it is the intent ol the parties that as part of the
lease cost. WC will, at its sole expense, improve the leased portion of the property to provide for
a “build to suit” layout. The office space will be of at least comparable quality now found in the
Yellowstone County Courthouse and WC agrees to build the leased space as agreed upon by the
County. The design of the office space shall conform to the diagram attached as Exhibit “B.”

All building permits and permits of any kind that may be required to build the space to
specifications by WC shall be the sole responsibility of WC,

WC further agrees that the office space shall be completed no later than May 23. 2018.

County Counter Space

The parties mutually acknowledge that that the County will supply its own furniture but that WC
may utilize any current counters to comply with the requirements of the County. Removal of
any current counters shall be conducted after WC first obtains approval from the County of such
removal. WC acknowledges and agrees that all counter space will be installed no later than May
16, 2018, affording the County the opportunity to wire the counter space for County use,

Additional Considerations

The parties acknowledge and agree that Counly Commissioner pedestal space and sliding
accordion doors in the Commission Chambers is part of the consideration being paid by the
County and no additional charge shall be submitted by WC for these items.

Use of the Property
The property shall be used by the County for governmental and related functions.

Term and Option to Renew

This lease shall begin on May 23, 2018 and shall run for a period of seven (7) years. At the end
of the 7% vear. the County shall have the option to renew the lease for another three (3) years on
the same terms as otherwise contained in this fease. The County can exercise this option with at
least one hundred eighty (180) days written notice prior to the expiration of the lease term.
Liquidated damages notwithstanding, the lease shall not begin until the leased space is
reasonably ready for occupancy.
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Rent

The parties agree that the rental price of the leased space shall be $15 per square foot per year
and. Such rent shall annually be adjusted 3 % each year on January 1 of each year. The parties
further acknowledge and agree that the County is leasing space in addition to its Request for
Proposal, specifically an additional department and that this addition increases WC’s costs in
providing leased space. The parties agree that the County will pay WC an additional $75,000 at
the time of substantial completion, representing compensation for these increased costs.

Rent shall be paid monthly. WC shall bill the County on January 1 of ¢ach vear and show the
monthly charges for the year on the invoice.

CAM’s

The CAM shall initially be $6.02 per square foot as shown in the attached Exhibit “A.” All of
the CAM’s, with the exception of the costs associated with “Major Maintenance™ will be
adjusted as 1o actual costs on January | of each year during the term of this lease. The costs
associated with “Major Maintenance™ shall be adjusted annually as to actual projected costs, but

tn no event shall the “Major Maintenance™ portion of the CAM be increased more than 3% in
any given vear.

The CAM’s provided shall exclude janitorial services of the leased property. The County shall
provide its own janitorial services for the leased space. All common area janitorial services, as
well as maintenance and repair, taxes and utilities, shall be the responsibility of WC and are part
of the CAM.

The square footage used to calculate the rent and CAM shall be measured from the exterior
windows to the center of the internal walls dividing the lease space from other tenants or
common dareas in accordance with the attached drawing.

Option to Expand
Should the County desire to lease additional space, so long as that space is available, it may lcase
additional space for the rent price otherwise provided for in this lease.

Time is of the Essence—Liquidated Damages

The parties agree that time is of the essence in all provisions contained in this Agreement.
Specifically, WC acknowledges that two new District Court judges will be moving into space
vacated by muliiple County departments on January 2, 2019. That space must be renovated
before the judges can move into the Courthouse. In order that the judges’ space be ready in time,
the County will need to begin renovation of the vacated space no later than May 23, 2018.

Should the space provided for in this agreement not be ready by May 23, 2018, the parties agree
that the delay will result in a great increase in Contractors’ costs to the County for its renovation
of Courthouse space to meet its January 2, 2019 deadline. Therefore, WC agrees that should its
lease space not be completed for occupancy by May 23, 2018, that WC shall pay to the County,
as liquidated damages and not as a penalty, the sum of $2500 per day for each and every day that
the leased space is not reasonably ready for occupancy.
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WC agrees that the County may begin moving into the leased space one week prior to the
commencement of this lease without further consideration from the County. Should the space
become available prior to the agreed to date, the parties may agree to an earlier date, subjectto a
mutually agreed to price. However, the parties agree to abide by the terms listed in the section of
this lease denoted as “Information Technology and Telephone Lines.”

Information Technology and Telephone Lines

The parties acknowledge and agree that the County, at its sole expense, will install fiber optics
and telephone lines and any other communication delivery systems into the building for
County’s exclusive use. WC agrees to provide space in the building in space other than leasable

space or common area space for the running of these communication delivery systems at no
charge to the County.

Recognizing that time is of the essence in moving County departments from the Courthouse to
the leased space, and that instaliation of fiber optic. telephone and other communication delivery
systems is an integral component of the timeframe involved, WC agrees to reasonably make
available 10 the County, at no cost to the County. various locations within the building for the
installation of such systems excluding leasable or common area space, County agrees such
installation will not unreasonably interfere with any other operation or construction being
performed by WC and that the placement of the lines will be subject to WC approval. County
further warrants that any maintenance or repair of such lines wil! be the sole responsibility of the
County.

Upon termination of this lease, unless the County purchases a fee interest in the building, the
communication delivery systems within the building shall remain or be removed by the County
upon request of WC, becoming property of WC. The County will terminate the connection into
its communication system and WC shall have no property interest in the lines outside the
building.

Server Room

As part of the leased space, the parties recognize the need for a server room to house County's
hardware. The server room has to be designed as to strict climate control and air quality control
standards. Any costs associated with construction and maintenance of the server room shall be
the responsibility of the County. Provided, WC represents that the building air conditioning
system has a redundancy which will help mitigate impacts of HVAC failure.

Peaceful Possession

The parties recognize that a major pertion of the building will be unoccupied at the time the
County moves into the feased space. The parties further recognize that the public will be the
major user of the space and such things as public hearings and important public meetings will be
held in the County’s leased space. WC agrees to make reasonable atiempts to mitigate
interference.  County understands that there may be incenvenience while construction is
performed during normal business hours.
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Maintenance

Unless otherwise provided for in this lease, the parties agree that all maintenance of the entire
building, including the leased space, is included in the CAM and shall not be billed separately to
the County. Any repairs to the property as a result of normal wear and tear shall be the
responsibility of WC. but will be included in the CAM charges. Any damage to lease property

that exceeds normal wear and tear, unless caused by WC or its agents or assigns, shall be the
responsibility of the County.

The premises, including common areas open to the public, shall be thoroughly cleaned prior to
the time that the County is allowed to move onto the leased space. County understands,
however, that the building is under major renovation.

W agrees 10 keep the building in first class operating condition during the term of this lease.

Janitorial Services and Grounds Maintenance

WC agrees to provide janitorial services five {5) days per week during non-business hours. This
- shall be included in the CAM. The County will provide its own janitorial services for its leased
space,

Maintenance of the outside of the building and of the surrounding grounds shall be the sole
responsibility of WC and is included in the CAM. The grounds shall be kept free of graffiti and
trash at all times.

Building Security

Security cameras will be installed throughout the building in the common areas and the operating
costs will be included in the CAM. It is agreed that because County fiber optics are being
installed by the County, it anticipates using its own card entry sysiem.

Utilities
The parties agree that all utility costs, excluding communication and data, are part of the CAM’s
and shall not be billed to the County,

Access to the Leased Property

The parties agree that the south entrance (3" Avenue Side) to the building will afford controlled
access for County personnel and that the County will provided secured access on its 3" floor
entrance. day or night. The east entrance (North 26" Street) will be a public entrance and will be
accessible during normal business hours.

The County will provide key access into the building for its leased internal office space.

Liability and Casualty Insurance

The responsibility to insure the property and operations located on the leased premises shall be
the County’s responsibility. All other insurance for the building and its common areas shall be
the sole responsibility of WC and is included in the CAM.
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Official Notices
Any notices required pursuant to this lease shall be sent to the following:
1) County:
Yellowstone County Board of Commissioners
Box 35025
Billings, MT 59107

2) WC:
W Commercial, LLC
316 North 26 Street
Billings, MT 59101
Attn: Joseph W, Holden

Applicable Law

The parties agree that the terms of this lease do not fall within the provisions of the Montana

Landlord and Tenant Act. The parties agree that this is a commercial lease and not a residential
jease.

Compliance with the Law

WC agrees it will operate and design the building, both as to leased space and common areas, to
comply with all state, federal and local laws, including but not limited to, zoning laws governing
use and governing building permits and the Americans with Disabilities Act as amended.

Subleasing
Subleasing is allowed with the consent of WC in writing. Consent may not be unreasonably

withheld. WC will allow subleasing of the lease space only for similar use. Should the sublease
not cover the entire rent due and owing by the County at the time of the sublease, the County
shall be responsible for the difference in rent owed by the County and paid by the subleasing
party.

Modifications to Leased Space

The County may not make major modifications to the leased space except with the written
consent of WC. Such consent may not be unreasonably withheld. Should the County make any
permanent additions to the leased space or add any fixtures to the leased space, such additions or
fixtures shall be removed by the County at the request of WC or become WC’s property upon
termination of the lease. Any cost of major modifications afler the initial build-out will be the
responsibility of the County unless otherwise agreed to by the parties.

Waiver

Should either party decline to enforce any of its rights aftforded to it pursuant to this lease, such
will not constitute a permanent waiver of such rights without the written consent of the other
party,

Severability
Should any of the provisions of this lease be found to be unenforceable for any reason, it shall be
stricken and the remaining provisions of the lease shall remain binding and in effect.
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Entire Apreement

This lease agreement shall constitute the entire agreement between the parties, and any prior
discussion, oral agreement or representation of any type shall not be binding on the parties. The

parties specifically agree that this Agreement shall replace and rescind the Agreement si gned by
the parties on November 21, 2017,

Modification

Should the parties mutually agree to modify any provision of this lease, they may do so only with
the express written consent of both parties,

Condominium
County understands and agrees that WC may convert the leased space to a Condominium.

County agrees o execute any consent that may be required for such conversion, provided that
such conversion shall not affect the terms of this lease.

Atforney’s Fees
In the event of a breach of the terms of this lease, the party enforcing the lease terms shall be
entitied to recover all costs of enforcement. including reasonable attorney’s fees.

YELLOWSTONE COUNTY BY AND THROUGH
{TS BOARD OF COUNTY COMMISSIONERS

DATED this 23" day of January, 2018.

ohn Ostlund, Chairman

AN

Demis’Pitman. Member Attest:
iy, Dreyr) | i
Rob)‘n—briscoll, Member Jeff Matin

Yellowstone County Clerk and Recorder
WC COMMERCIAL, LLC

DATED this 23" day of January, 2018

By: ; *é M?M

uthbrized fgent of WC Coimercial, LLC
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EXHIBIT “A"

CAM charges Stillwater building:

Taxes. Based on DOR estimate with building lease at $15/psf =$302,000 divided by 129,600
leasable sq. ft. = $2.33 psf.

Insurance. Quotes from Payne-West with a value of $33,00,000 is $27,000 to $33,0600 7 129,600
leasable sq. ft. = $0.23 psf.

Utilities.
Electrical $65,754 estimated / 129,600 = $0.50 psf.
Natural Gas $23,000 estimated/ 129,600 = $0.17 psf.
Water/Sewer $4,800 estimated/ 129,600 = $0.04 psf.
TOTAL $0,71 psf.

Normal Maintenance (labor and materials).
Mechanical systems to include boilers, chillers, fans, and store front doors. $45,000 /
129,600=§ 0.34 pst.
Elevalors-materiais/labor/inspections. $21,600/129,600 = $0.16 psf.
Store Front Doors/glass breakage and maintenance. $22,000/129,600 = $0.17 psf.
Security system maintenance and alarm system maintenance. $63,500/129,600 = $0.49 psf.
TOTAL $1.16 psf. '

Major Maintenance (labor and materials).
Roofing every ten years $180,000/10/129,600 = $0.14 psf.
Elevators $70,000 every ten years/10/129,600 = $0.05 psf.
Mechanical Systems $60,000 every ten years /10/129,600 = $0.04 psf.
Miscellaneous $8,000 per year/129,600 = $0.06 psf.
TOTAL 50.29 psf,

Cleaning services for common areas $50,000 per year

Snow Removal $20,000 per year

Landscape Maintenance $18,000 per year Total/129,600 =$0.68 psf.

Property Management $20,000 and Security Officer $60,000 /129600 = $0.62 psf.
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