5 Billings

CONSULTANT AGREEMENT

THIS AGREEMENT is made and entered into
by and between the CITY OF BILLINGS, MONTANA, a municipal corporation
organized and existing under the laws of the State of Montana, P.O. Box 1178, Billings,
Montana 59103, hereinafter referred to as “CITY,” and MATT ROBERTSON
BROKERAGE, INC. in affiliation with NAI Business Properties of Billings, MT,
hereinafter referred to as “CONSULTANT.”

WITNESSETH:

WHEREAS, the CITY proposes to buy, sell, and lease property and desires to
hire CONSULTANT as an independent contractor to perform the services as described
in the Scope of Work attached hereto as Exhibit “A” and by this reference made a part
hereof.

WHEREAS, the CITY has authority to contract for such services, and;

WHEREAS, the CONSULTANT represents that he/she is fully qualified to
perform such services personally and is in compliance with the Montana Statutes
relating to the provisions of such services.

NOW THEREFORE, in consideration of the mutual covenants and agreements
herein contained, the receipt and sufficiency whereof being hereby acknowledged, the
parties hereto agree as follows:

1. PURPOSE: CITY agrees to hire CONSULTANT as an independent
contractor to perform the services as described in the Scope of Work attached hereto
as Exhibit “A” and by this reference made a part hereof. In performing these services,
the CONSULTANT shall at all times comply with all federal, state and local statutes,
rules and ordinances applicable. These services and all duties incidental or necessary
therefore, shall be performed diligently and completely and in accordance with
professional standards of conduct and performance. Services provided shall be at the
request and discretion of City staff for properties identified in Exhibit “B”. This contract is
not intended to provide exclusive representation to the CONSULTANT for all City
properties.

2. TERM: This AGREEMENT shall be for a period of two (2) years, from the
execution of this AGREEMENT. This AGREEMENT may be extended for (3) three one
year options by mutual agreement of both parties, in writing, thirty (30) days prior to
termination of each term.
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3. PAYMENT: In consideration of the services provided by the
CONSULTANT under this AGREEMENT, the CITY agrees to pay CONSULTANT as
described in Exhibit A.

Except as otherwise specified herein, the CONSULTANT shall invoice the CITY
monthly (or on such other basis as the Parties may mutually determine) for all services
rendered pursuant to this AGREEMENT. Such invoices shall specify the services
provided to the CITY during the preceding month and identify the applicable fees, and
shall be accompanied by reasonable documentation or other reasonable explanations
supporting such charges.

Except as otherwise specified herein, the CITY shall pay, net of applicable
withholding tax, if any, the CONSULTANT for said invoice within thirty (30) days after
receipt.

In the event scope of work issues arise, the CONSULTANT shall immediately
discuss them with the Project Manager for the CITY. It is understood that the
CONSULTANT will not perform any work that the CITY deems outside the scope prior
to receiving written approval from the CITY, and at a rate agreed upon by both parties.
Any payment for work not agreed upon by the CITY shall be denied.

The prices established in this AGREEMENT may be extended to other political
subdivisions within the State of Montana solely at the CONSULTANT’S discretion.

4. INCORPORATION BY REFERENCE: All exhibits and addenda attached
hereto, as well as any bid or proposal referenced, are hereby incorporated into this
AGREEMENT and made a part hereof. If there is any conflict between such exhibits or
addenda and the terms of this AGREEMENT, the terms of this AGREEMENT shall
control.

5. INDEPENDENT CONTRACTOR STATUS: The parties agree that
CONSULTANT is an independent contractor for purposes of this AGREEMENT and is
not to be considered an employee of the CITY for any purpose. CONSULTANT is not
subject to the terms and provisions of the CITY’s personnel policies handbook and may
not be considered a CITY employee for workers’ compensation or any other purpose.
CONSULTANT is not authorized to represent the CITY or otherwise bind the CITY in
any dealings between CONSULTANT and any third parties.

6. INDEMNITY:

The CONSULTANT SHALL:
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A. Indemnify and hold CITY, its officers, agents and employees harmless

from any and all losses, damage and liability to the extent caused by any
intentional or negligent act on the part of CONSULTANT or its agents or
employees.

. Not indemnify and hold the CITY harmless from claims, causes of action,

lawsuits, damages, judgments, liabilities, and litigation costs and
expenses or reasonable attorneys’ fees and costs to the extent caused by
the wrongful or negligent acts, error or omission of the CITY occurring
during the course of or as a result of the performance of the
AGREEMENT.

. Where claims, lawsuits or liability, including reasonable attorneys’ fees

and costs arise from any wrongful or negligent act of both the CITY and
the CONSULTANT, the CONSULTANT shall indemnify and hold the CITY
harmless from only that portion of claims, causes of action, lawsuits,
damages, judgments, liabilities, and litigation costs and expenses
including reasonable attorneys’ fees and costs, to the extent caused by
the CONSULTANT’S or any subcontractor’'s wrongful or negligent acts
occurring as a result from the CONSULTANT’S performance pursuant to
this AGREEMENT.

The CITY SHALL:

D. Indemnify and hold CONSULTANT, its officers, agents and employees

harmless from any and all losses, damage and liability to the extent
caused by any intentional or negligent act on the part of CITY or its agents
or employees.

. Not indemnify and hold the CONSULTANT harmless from claims, causes

of action, lawsuits, damages, judgments, liabilities, and litigation costs and
expenses or reasonable attorneys’ fees and costs to the extent caused by
the wrongful or negligent acts, error or omission of the CONSULTANT
occurring during the course of or as a result of the performance of the
AGREEMENT.

. Where claims, lawsuits or liability, including reasonable attorneys’ fees

and costs arise from any wrongful or negligent act of both the
CONSULTANT and the CITY, the CITY shall indemnify and hold the
CONSULTANT harmless from only that portion of claims, causes of
action, lawsuits, damages, judgments, liabilities, and litigation costs and
expenses including attorneys’ fees and costs, to the extent caused by the
CITY’S or any subcontractor’s wrongful or negligent acts occurring as a
result from the CITY’S performance pursuant to this AGREEMENT.
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7.

AGREEMENTS OF CONSULTANT: As an inducement to the execution of

this AGREEMENT by the CITY and in consideration of the agreements to be
performed by the CITY, the CONSULTANT agrees that:

A.

Qualifications

The CONSULTANT is qualified to perform the services to be furnished
under this AGREEMENT and is permitted by law to perform such
services, and all personnel engaged in the work shall be qualified and so
permitted to do the work they perform.

Solicitation of Agreement

The CONSULTANT has not employed any person to solicit this
AGREEMENT and has not made, and will not make, any payment or any
agreement for the payment of any commission, percentage, brokerage,
contingent fee, or other compensation in connection with the procurement
of this AGREEMENT.

Facilities and Personnel

The CONSULTANT has and will continue to have proper facilities and
personnel to perform the services and work agreed to be performed.

Subcontracting

None of the work or services covered by this AGREEMENT shall be
subcontracted to companies not solely owned by Matt Robertson, without
the prior approval of the CITY.

Affidavits of Compliance

The CONSULTANT will, if requested by the CITY, furnish the CITY
affidavits certifying compliance with the provisions of this Section.

AGREEMENTS OF CITY:

To furnish all labor, materials, equipment, supplies, and incidentals
necessary to conduct and complete the CITY’S portion of the project as
designated in the scope of work.

Name a Project Manager who shall be the liaison between the
CONSULTANT and the CITY. For this project, the Project Manager for
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CONSULTANT designated is Matt Robertson and the Project Manager for
the CITY designated is Jessica Fust.

9. NONDISCRIMINATION:

A. CONSULTANT shall, in performance of work under this AGREEMENT,
fully comply with all applicable federal, state, or local laws, rules,
regulations, and executive orders including but not limited to, the Montana
Human Rights Act, the Equal Pay Act of 1963, the Civil Rights Act of
1964, the Age Discrimination Act of 1975, the Americans with Disabilities
Act of 1990, and Section 504 of the Rehabilitation Act of 1973.
CONSULTANT is the employer for the purpose of providing healthcare
benefits and paying any applicable penalties, fees and taxes under the
Patient Protection and Affordable Care Act [P.L. 111-148, 124 Stat. 119].
Any subletting or subcontracting by CONSULTANT subjects
subcontractors to the same provisions. In accordance with 49-3-207,
MCA, and Executive Order No. 04-2016. CONSULTANT agrees that the
hiring of persons to perform this Contract will be made on the basis of
merit and qualifications and there will be no discrimination based on race,
color, sex, pregnancy, childbirth or medical conditions related to
pregnancy or childbirth, political or religious affiliation or ideas, culture,
creed, social origin or condition, genetic information, sexual orientation,
gender identity or expression, national origin, ancestry, age, disability,
military service or veteran status, or marital status by the persons
performing this AGREEMENT.

B. The CONSULTANT shall state, in all solicitations or advertisements for
employees to work on jobs, that all qualified applicants will receive equal
consideration for employment without regard to race, color, religion,
national origin, ancestry, age, sex or marital status, or mental or physical
impairment/disability.

The CONSULTANT and subcontractor shall abide by the requirements of
41 CFR 60-300.5(a) and 41 CFR 60-741.5(a), which prohibit
discrimination against qualified protected veterans and/or qualified
individuals on the basis of disability, and requires affirmative action by
covered prime contractors and subcontractors to employ and advance in
employment qualified protected veterans and individuals with disabilities.

The CONSULTANT and any SUBCONSULTANT shall abide by the
requirements of 41 CRF 60-1.4, which states employees or applicants
may not be discharged or in any other manner discriminated against
because they have inquired about, discussed, or disclosed their own pay
or the pay of another employee or applicant. However, employees who
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10.

11.

12.

have access to the compensation information of other employees or
applicants as a part of their essential job functions cannot disclose the
pay of other employees or applicants to individuals who do not otherwise
have access to compensation information, unless the disclosure is (a) in
response to a formal complaint or charge, (b) in furtherance of an
investigation, proceeding, hearing, or action, including an investigation
conducted by the employer, or (c) consistent with the CONSULTANT’S
legal duty to furnish information.

. The CONSULTANT shall comply with any and all reporting requirements

that may apply to it that the CITY may establish by regulation.

. The CONSULTANT shall comply with all applicable federal, state, and city

laws concerning the prohibition of discrimination.

. The CONSULTANT shall include the provisions of Subsections A through

D of this Section in every subcontract or purchase order under this
AGREEMENT, so as to be binding upon every such subcontractor or
vendor of the CONSULTANT under this AGREEMENT.

. The CONSULTANT agrees to post, in conspicuous places available to

employees and applicants for employment, notices setting forth the
provisions of this non-discrimination clause.

PERMITS, LAWS, AND TAXES: The CONSULTANT shall acquire and
maintain in good standing all permits, licenses and other entitlements
necessary to its performance under this AGREEMENT. All actions taken
by the CONSULTANT under this AGREEMENT shall comply with all
applicable statutes, ordinances, rules and regulations. The
CONSULTANT shall pay all taxes pertaining to its performance under this
AGREEMENT.

NONWAIVER: The failure of either party at any time to enforce a
provision of this AGREEMENT shall in no way constitute a waiver of the
provision, nor in any way affect the validity of this AGREEMENT or any
part hereof, or the right of such party thereafter to enforce each and every
provision hereof.

CONFLICT OF INTEREST: CONSULTANT shall exercise reasonable
care and diligence to prevent any actions or conditions which could result
in a conflict with CITY’S interest. During the term of this AGREEMENT,
CONSULTANT shall not accept any employment or engage in any
consulting work which creates a conflict of interest with CITY or in any way
compromises the services to be performed under this AGREEMENT.
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13.

14.

15.

16.

17.

18.

19.

CONSULTANT shall immediately notify CITY of any and all violations of
this Section upon becoming aware of such violation.

SUCCESSORS AND ASSIGNS: This AGREEMENT and all of the
covenants hereof shall inure to the benefit of and be binding upon the
CITY and the CONSULTANT respectively and his partners, successors,
assigns, and legal representatives. Neither the CITY nor the
CONSULTANT shall have the right to assign, transfer, or sublet his
interest or obligations hereunder without written consent of the other

party.

CHANGES IN WORK: Any change in the scope of CONSULTANT’S
services as stated in this AGREEMENT for whatever reason, will be
negotiated between the CITY and the CONSULTANT and an amendment
to this AGREEMENT will be issued with the appropriate change of
services and AGREEMENT fee noted.

LEGAL RELATIONS: The CONSULTANT shall comply with all Federal,
State, and local laws and ordinances applicable to the work to be done.

TERMINATION OF AGREEMENT: The right is reserved by the CITY to
terminate this AGREEMENT at any time upon not less than thirty (30)
days written notice to the CONSULTANT.

In the event the CITY terminates this AGREEMENT, the CONSULTANT
shall be paid for the amount of work performed or services rendered to
date of termination per the AGREEMENT fee.

ENDORSEMENTS: The CONSULTANT shall furnish signatures,
statements, or other suitable means to signify responsible endorsement of
work on all reports furnished by him.

OWNERSHIP OF DOCUMENTS: All information relating to the project
and prepared under the terms of this AGREEMENT, including reports,
data, recommendations, exhibits, analyses, and plans shall be deemed
the property of the CITY. Reproducibles of all notes, reports, and plans
shall be made available at the CITY’S request.

PUBLIC INFORMATION: The CONSULTANT shall not issue any
statements, releases, or information for public dissemination without prior
written approval of the CITY. All materials related to this AGREEMENT
and services provided are considered public records under Article Il,
Section 9 of the Montana Constitution and §§ 2-6-102 and 7-1-4144, MCA
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20.

21.

22,

23.

24,

and may be distributed by written request pursuant to Montana’s
Constitutional Right to Know or Public Records Acts.

PROPRIETARY RIGHTS: If patentable discoveries or inventions should
result from work required herein, all rights accruing from such discoveries
or inventions shall be the property of the CITY.

RECORDS: The CONSULTANT shall maintain accounting records and
other evidence pertaining to the cost incurred and to make the records
available at all times during the AGREEMENT term and for three (3) years
from the date of final payment. Such accounting records and other
evidence pertaining to the cost incurred will be made available for
inspections authorized by the CITY and copies thereof shall be furnished
if requested.

ATTORNEY'’S FEES AND COSTS: That in the event it becomes
necessary for either Party to this AGREEMENT to retain an attorney to
enforce any of the terms or conditions of the AGREEMENT or to give any
notice required herein, then the prevailing Party or the Party giving notice
shall be entitled to reasonable attorney’s fees and costs.

LITIGATION LOCATION: The parties agree that this AGREEMENT shall
be governed in all respects by the laws of the state of Montana, and the
parties expressly agree that venue shall be in the Montana Thirteenth
Judicial District County for Yellowstone County and there shall be no other
venue for resolution of disputes arising from the AGREEMENT or the
performance of its terms.

MODIFICATION AND AMENDMENTS: That any amendment or
modification of this AGREEMENT or any provisions herein shall be made
in writing and executed in the same manner as this original document and
shall after execution become a part of this AGREEMENT.
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IN WITNESS WHEREOF, the parties hereto have executed this instrument the day and

year first above written.

CITY OF BILLINGS, MONTANA

MATT ROBERTSON BROKERAGE,
INC.

WILLIAM A. COLE,
MAYOR

APPROVED AS TO FORM:

SIGNATURE

PRINT NAME

CITY ATTORNEY’S OFFICE

ATTEST:

DENISE BOHLMAN, CITY CLERK
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EXHIBIT A

The CONSULTANT shall provide the following services at the request and discretion of
the City. This contract is not intended to provide exclusive representation to the
CONSULTANT and other projects and other City departments may utilize the services
of other real estate firms.

Real Estate Services:

1. Brokerage
Dispositions
5% of gross sale amount with 2.5% being paid to a cooperating broker.

2. Buying/Leasing
Typically the fee is paid by the seller or landlord. In the event they do not pay a
fee, we will charge 2.5% of the gross sale or 2.5% of the Net lease amount. Any
such fee incurred by the CITY shall be agreed to in writing between the
CONSULTANT and CITY prior to entering into a legally binding contract to buy
or lease a property. Fees above the City Administrator’s signing authority may
need to be approved by Council.

3. Leasing of City owned property
New leases: 5% of Net lease amount for the first 10 years of the lease. 3% of the
Net lease amount for any years over the first 10 years of the initial Term.
Renewals: 2.5% of Net lease amount

4. Valuation Evaluation
Standard $650
Complex $750

5. Appraisal Services

$4,500 - Standard Scope
$2,500 - Standard Appraisal Review
Complex property - custom pricing

6. Management
Full Management Fee
5% of gross receipts on a monthly basis.
Depending on the size, scope and tenant makeup of the full management
assignment, a flat, fixed fee may be discussed.
This fee includes full management services, including monthly rent collections,

owner reporting, management of tenant requests and concerns, oversight of
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minor maintenance, lease administration, vendor management, maintenance &
repair coordination, and after-hours answering service.

7. Construction Management Fee
For major repair, capital improvement projects, and tenant improvement projects,
we can offer construction oversight services for a fee equal to 5% of project hard
costs. These services include contractor/vendor selection, contract
administration, schedule & budget management, and project oversight.

8. Maintenance Fee
We leverage a full facility maintenance team and online work order tracking
request system to quickly and efficiently respond to maintenance requests, as
well as to schedule preventative maintenance at our managed properties.
Standard Maintenance Rate: $45-$65 per hour
Specialized Maintenance Rate: $65-$95 per hour

9. Lease Administration
For a fixed fee of $50/lease/month, we will abstract the commercial lease and
track all clauses and critical dates, including rent escalations and contractual
options such as renewals and terminations, to ensure that no contractual
obligations are missed.

Once the final scope is determined, the services above may be subject to a one time
set up fee.
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EXHIBIT B

The CONSULTANT shall provide services per this contract for the properties identified
below. Additional properties shall require an addendum to this contract.

This contract is not intended to provide exclusive representation to the CONSULTANT
and the CITY may utilize the services of other real estate firms.

City Subject Properties:

City Hall and Garage (Park 3)

ADDRESS: 210-220 North 27t Street

LEGAL: BILLINGS ORIGINAL TOWNSITE, S03, T01 S, R26 E, BLOCK 58, Lot 1 -12
SCOPE: Sale

Stillwater Building

ADDRESS: 316 North 26™" Street

LEGAL: BILLINGS ORIGINAL TOWNSITE, S33, T01 N, R26 E, BLOCK 43, Lot 1 - 12
SCOPE: Lease

Park 1 — Condo Project

ADDRESS: 3™ Avenue North and North 29t Street

LEGAL: BILLINGS ORIGINAL TOWNSITE, S03, TO1 S, R26 E, BLOCK 56, Lot 7 - 17,
LTS 7-17 & 20 X 100' VAC ALLEY ADJ TO LTS 9-16 BLK 56 BILLINGS ORIGINAL
TOWN (1-140,1-684,1-649,1-78B,1-650 & I-651 HERE)

SCOPE: Sale

South Surface Parking Lot off North 27th Street between 1st Ave N and 2nd Ave N
LEGAL: BILLINGS ORIGINAL TOWNSITE, S03, T01 S, R26 E, BLOCK 92, Lot5 -6
SCOPE: Sale

North Surface Parking Lot off North 27th Street between 1st Ave N and 2nd Ave N
LEGAL: BILLINGS ORIGINAL TOWNSITE, S03, T01 S, R26 E, BLOCK 92, Lot 8, 9
and 10

SCOPE: Sale
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