
      

   C IT Y  B O A R D  O F A D JU ST ME N T              
A G E N D A -W ednesday, N ovember 1 , 2023, 6:00 p.m.        

Miller B uilding, 1  st  F loor C onference R oom 
2825 3 rd  A venue N orth , B illings, Montana     

NOTICE TO THE PUBLIC 
 

In  the event a quorum of the C ouncil is present,  no C ity-related decisions w ill be made during this meeting or event.    

Citizens are invited to:
 Review the Agenda Packet on the City's website at: https://ci.billings.mt.us/117/Agendas-Minutes 
View the meeting live online at Facebook:  https://tinyurl.com/yckr478k

Public comment will be taken only during the Public Comment periods as indicated on the agenda and during the Public Hearings, if any
are scheduled, under the Regular agenda. Comments may be sent to Board via email before 10:00 AM on the meeting date. All emails
received prior to this time will be read into the record for the public hearing.  Comments may be submitted by:

Mail: City/County Planning Division, 2825 3rd Ave N 4th Floor,  Billings, MT 59101
Email: bartleyr@billingsmt.gov

Call in during the Public Comment periods as indicated on the agenda:
Citizens may call in during specific Public Comment periods at 406.237.6165 .
All callers will be placed in a queued system and are asked to remain on hold and be patient. Calls will be taken in the order
in which they are received. Callers will be limited to 3 minutes of testimony as is customary.
Future delivery methods may be explored as best practice is learned.

Please direct questions to Administrative Secretary Robbin Bartley at bartleyr@billingsmt.gov or 406-247-8676
      

Call the meeting to order.
 

Introduction of City Board of Adjustment Members and Planning Department Staff.
 

Public Comment
 

Approval of Minutes:
 

The minutes of the Board meeting of October 4, 2023.
 

 Disclosure of any Conflict of Interest-Members of the Commission and Staff
 

Disclosure of an Outside (Ex Parte Communication)-Members of the Commission and Staff
a.The Exparte Communication Binder is  available at the Sign-In and Agenda Station.
 

Regular Business:
 

A. Opening of public hearings.   

 

B. Reading of rules for the procedure by which the public hearings will be conducted.   

 

C. Reading of notices of the public hearings on the following items:   

 

Public Hearings:
 

a. The Applicant has requested a withdrawal of City Variance 1369 -- City Variance -- 1369 --502 Wicks
Ln. -- Parking Siting - A variance from Table 27-400.5-B.8 requiring surface or accessory parking location to be
either in the rear yard or limited in the front or side yard in a Neighborhood Office (NO) to allow unlimited parking
in the side yard on the west 25 feet of lot 9 and the east 50 feet of lot 10 of Block 1 (less 750 sf street) of Arrowhead
Subd., an 0.863 acre parcel of land. The purpose of the variance is to allow an existing commercial structure to
remain in place while a replacement structure is built on the site.

 

https://protect-us.mimecast.com/s/-QoYCwpAZVs8kgVIKvzSd
https://tinyurl.com/yckr478k


      

b. City Variance -- 1372 -- 3508 S Frontage Road --  Parking siting  - A variance from the siting and building
standards for the Heavy Commercial (CX) zone district that requires surface parking to be in a side or rear yard
(Section 27-409- Table 27-400.6 (B.6). The property is on South Frontage Road near where the road changes speed
and direction and becomes Riverside Drive and then Garden Avenue. These are local streets that continue north and
east to the S 27th St interchange with Interstate 90. The subject property is legally described as an unplatted parcel in
Section 15, Township 1 South, Range 26 East, a remainder of the south part of Government Lots 2 and Lot 3 (less C/S
1596), and is approximately 20 acres in area. The lot will be split in the near future and the requested variance will
apply only to the lot on the west half of the parcel where the proposed use will be located. The proposed use is for a
consolidate location for Torgerson's Equipment, an agricultural dealership offering sales, parts, & service to
customers across Montana. 

 

Other Business/Announcements
 

Adjournment
 

Additional information on this application is available on-line at 
https://www.billingsmt.gov/2361/Current-Zoning-Applications or in the Planning Offices at 2825 3rd Ave N -- 4th Floor.

Public hearings are accessible to individuals with physical disabilities. Special arrangements for participation in the public hearings by
individuals with hearing, speech, or vision impairment may be made upon request at least three days prior to the hearing. Please notify
Robbin Bartley, Administrative Assistant, at 247-8676 or e-mail to bartleyr@billingsmt.gov
 

https://www.billingsmt.gov/2361/Current-Zoning-Applications
mailto:bartleyr@billingsmt.gov
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The minutes of the Board meeting of October 4, 2023.

Attachments
BBOA_2023_1004



1 
City Board of Adjustment October 4, 2023 – DRAFT  

CITY BOARD OF ADJUSTMENT 
 MINUTES October 4, 2023  

 

 

Name Title 

0
1
/0

4
/2

0
2
3
 

0
2
/0

1
/2

0
2
3
 

0
3
/0

1
/2

0
2

3
 

0
4
/0

5
/2

0
2
3
 

0
5
/0

3
/2

0
2

3
 

0
6
/0

7
/2

0
2
3
 

0
7
/0

6
/2

0
2
3
 

0
8
/0

2
/2

0
2
3
 

 
0
9
/0

6
/2

0
2

3
 

1
0
/0

4
/2

0
2
3
 

 
1
1
/0

1
/2

0
2

3
 

 
1
2
/0

6
/2

0
2

3
 

David Mitchell Member 1 E - R E S I G N E D - 

Dave Hagstrom Member 1 1 1 1 - 1 E E 1 1   

George Warmer Member E 1 1 1 - E E E 1 A   
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Variance 1 4 3 4* - 2 - 1 *1 3   17 

Appeal    1 -        1 

Returning variance 

Chair Heinrich called the meeting to order at 6:00 PM. 

 

Chair Heinrich introduced the City Board of Adjustment members and Planning Department staff. 

Attending Staff members are Nicole Cromwell, Zoning Coordinator, Karen Husman, Planner I and 

Robbin Bartley, Administrative Support..  

 

Attending: Taylor Kasperic, Bryce Terpstra, Anna Vickers 
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Public Comment 

Chair Heinrich opened the public comment period and asked if there was anyone wishing to speak 

during the public comment portion of the meeting.  

Approval of Meeting Minutes 

Meeting minutes for September 6, 2023. - Approved 

Disclosure of Exparte Communications: None 

Disclosure of Site Visits:  Chair Heinrich all 

Disclosure of Conflict of Interest: None 

 

Chair Heinrich nominated Josh Sayer for Vice Chair.  No other nomination.  Josh Sayer unanimously 

voted for Vice Chair. 

 

Public Hearings 
City Variance 1369 –502 Wicks Ln. – Parking Siting - A variance from Table 27-400.5-B.8 requiring surface or 

accessory parking location to be either in the rear yard or limited in the front or side yard in a Neighborhood Office 

(NO) to allow unlimited parking in the front yard on the west 25 feet of lot 9 and the east 50 feet of lot 10 of Block 1 

(less 750 sf street) of Arrowhead Subd., an 0.863 acre parcel of land. The purpose of the variance is to allow an 

existing commercial structure to remain in place while a replacement structure is built on the site. 

 

 Recommendation: 
Planning staff is recommending denial and adoption of the findings of the criteria for Variance 1369. 

Staff is not recommending conditions for the variance request.  Staff is ready to provide 6 conditions if the Board 

disagrees with staff findings. 

 

  Questions for staff:  

Chair Heinrich asked the applicant if they were aware of the denial recommendation. - Yes 

 

Public Hearing opened  at 6:47 PM 
 

Applicant: Taylor Kasperick, PEC, 608 N. 29th 

Described a lengthy description of the site, the dental office and tenants.  The current dental office cannot 

shut down during the construction time.  The design proposed provides allowance to continue while the 

new building is constructed. 

 

Questions for Applicant:   

Board member Hagstrom asked if the original plan could be modivied to adjust floor area requiring no 

variance. 

Applicant said not really, equipment size does not permit this. 

 

Board member Sayer asked what the narrow portion will be – rental units. 

 
In Favor: Bryce Terpstra is the general contractor on the project.  This is about timing and sequence.  The original 

layout has a 2nd floor requiring a stairwell on the westside. 

 

Opposed:  None 

Public Hearing closed at 6:49 PM 
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Discussion:  

The applicant was advised of the protocol in the case of withdrawal, delay or denial. 

Motion 

Board member Sayer made a motion and Board member Hagstrom seconded the motion to postpone  

City Variance 1369 until November 1, 2023 meeting. 
MEMBER YES NO ABSTAINED NOT PRESENT 

Brian Roush x    

Dave Hagstrom x    

George Warmer    x 

Jeff Bollman    x 

Oscar Heinrich x    

Chris Hayes    x 

Josh Sayer x    

The motion to postpone City Variance 1369 passed with a 4-0 vote.  

City Variance 1370 –3042 King Ave W. (AKA 3036 King Ave W) – Front Build to Zone - A variance from 

Table 27-400-3. A-4 Front build to zone of 10 to 20 feet; 27-400-3. B-14 Ground story maximum height of 18 feet; 

27-400-3. B-16 and 17 Window and Door Coverage of 65% on the ground floor and 15% on upper floors, 27-400-3. 

B-18 Number of front façade entrances – one required, 27-400-3. B-19 Permitted roof types – limited to parapet, 

pitched or flat, and Section 27-1005.Q.1 Vehicle Service Station, service bays may not be located on a front facade 

in a Corridor Mixed Use 2 (CMU2) zone  to allow a front build-to zone of 44.2 feet from the back of easements on 

the King Ave W frontage, allow a 19.33 foot ground floor height, allow 50.5% window coverage on the ground 

floor, allow the front door to face east instead of north, allow a barrel roof type, and allow one service bay overhead 

door to face the front property line on Lot 3A1, Studer Acreage Tracts Subd., a 1.165 acre parcel of land. The 

purpose of the variance is to allow the development of a Smitty’s Carwash. 

 

 Recommendation: 
The Planning staff is recommending conditional approval and adoption of the findings of the variance criteria for 

this application. 

 
Planning Staff is recommending the following conditions of approval: 

1. The variance is limited to Lot 3A1 of Studer Acreage Tracts amended generally located at 3036/3042 King Ave 

West. 

2. The variance is from the following portions of Section 27-406 and from Section 27-1005.Q: 

 

a. Table 27-400-3. A-4 Front build to zone of 10 to 20 feet to allow a maximum setback of 74.2 feet from the 

front property line and 44.2 feet from the back of the easements across the front of the property; 

b. Table 27-400-3. B-14 Ground story maximum height of 18 feet to allow a maximum first floor height of 19 

feet 4 inches; 

c. Table 27-400-3. B-16 and 17 Window and Door Coverage of 65% on the ground floor and 15% on upper floors 

to allow 50.5% on the ground floor and 0% on the front facade upper floor, including exceeding the maximum 

15-foot width of a blank wall on the ground floor; 

d. Table 27-400-3. B-18 Number of front façade entrances -- one required to allow no entrance on the front 

facade; 
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e. Table 27-400-3. B-19 Permitted roof types -- limited to parapet, pitched or flat to allow a barrel roof/flat roof 

combination; and 

f. Section 27-1005.Q.1 Vehicle Service Station, service bays may not be located on a front facade to allow one 

overhead bay door to face the front street. 

 

3. The applicant or developer will comply with all other requirements for buildings and siting in the CMU2 zone 

district. 

The site will be developed in substantial conformance with the submitted site plan. 

4. All outdoor lighting, with the exception of signs, shall have full cutoff shields so no part of the fixture or lens 

projects above or below the cutoff shield. This includes lighting for security on the building or in the parking lot. 

5. No fascia on the building or canopy may be internally illuminated. 

6. There shall be no construction activity prior to 7 am or after 8 pm daily. 

7. The applicant/developer shall apply for a building permit within 24 months of Board approval and complete the 

development within 4 years of Board approval. Completion includes all buildings, landscaping, parking and other 

site structures and amenities. 

8. Failure to begin or complete the project according to the time periods within this approval will void the 

variance. 

9. These conditions of variance approval shall run with the land described in this authorization and shall apply to 

all current and subsequent owners, operators, managers, lease-holders, heirs and assigns. 
 

Board member Hayes arrived by Phone @ 7:19 PM, stating he had been listening via Facebook for the entire 

meeting but was unable to connect via Zoom. 

 

  Questions for staff:  

 

Board member Hagstrom stated this will be a great improvement to King Ave and asked if the barrel roof is 

in violation of the code 

 

Public Hearing opened  at 7:21 PM 
 

Applicant:  Anna Vickers, IMEG, 175 N. 27th 

Thanked the staff for all their work on this and other projects.  This project is a tight site front build to 

zone.  The ground floor height window and door is not noticeable by pedestrian traffic.  All landscaping 

requirements will be met.  The roof type is a design brand for this company, Smitty’s Car Wash. 

 

Questions for Applicant:   

 

Chair Heinrich asked if the applicant is amenable to changing the roof design.  Anna replied she would ask 

but it is not cost effective and it is a standard design, a branding of this company. 

 

In Favor: None 

Opposed:  None 

Public Hearing closed at 7:26 PM 
 

Discussion:  
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Motion 

Board member Hagstrom made a motion and Board Member Hayes seconded the motion to approve  

City Variance 1370 with staff recommendations and conditions. 
MEMBER YES NO ABSTAINED NOT PRESENT 

Brian Roush x    

Dave Hagstrom x    

George Warmer    x 

Jeff Bollman    x 

Oscar Heinrich  x   

Chris Hayes x    

Josh Sayer x    

The motion to approve City Variance 1370 passed with a4-1 vote.  

City Variance – 1371 – 3100 S Frontage Rd.  – Parking siting - A variance from Table 27-400-6.B.6  requiring 

surface or accessory parking location to the side or rear of the property to allow the parking in the front yard in a 

Heavy Commercial (CX) zone, on Lots 5-7 of Riverside Acreage Tracts Subd., a 5.432 acre parcel of land. The 

purpose of the variance is to allow the location of parking to be in the front of a new building. The property has 

submitted a concurrent annexation petition. 

 

 Recommendation: 

 

 Planning staff is recommending conditional approval and adoption of the findings of thecriteria for Variance 

1371. 

 

Staff is recommending conditions for the approval of this variance request. 

1. The variance is to allow up to seven surface parking spaces to be in the front yard ofthe proposed 

office/warehouse building at 3100 S Frontage Road. The front yard is ayard extending along the full 

length of the front lot line which is situated between theoffice/warehouse building and the front lot 

line on S Frontage Road. No other varianceis intended or implied 

2. The variance is limited to Lots 5-7 of Riverside Acreage Tracts Subd., generally located at 3100 S 

Frontage Road. 

3. The property must be annexed into the City of Billings in order for this varianceapproval to be valid. 

Annexation will be completed within 3 months of approval of thisvariance. 

4. Minor modifications to the location of the proposed structures and other siteimprovement as shown 

on the submitted site plans are acceptable. 

5. The street frontage landscaping on S Frontage Road will not include any evergreentrees or shrubs that 

are intended to obscure the subject property either at the time ofinstallation or at maturity. All street 

trees installed shall be trimmed up so the lowestbranch height at installation is at least 8 feet above 

grade. 

6. No outdoor announcement system shall be audible beyond the exterior property lines. 

7. The applicant will complete the building permit process (after annexation) within 2years of Board 

approval and complete the project within 5 years of Board approval. 

8. Any structures not shown on this approved site plan, will comply with all zoningregulations and other 

city regulations in place at the time of development. 
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9. All other zoning regulations, except for this specific variance, and any otherapplicable city 

regulations apply to the development of the site. 

10. Failure to begin or complete actions required by this approval within the time limitsset forth shall 

void this variance. 

11. These conditions of variance approval shall run with the land described in thisauthorization and shall 

apply to all current and subsequent owners, operators, managers, lease-holders, heirs and assigns. 
 

  Questions for staff:  

 

Public Hearing opened  at 7:35 PM 
 

Applicant: Taylor Kasperick, PEC, agent 

The corridor is developing.  Magnum Trucking is the owner.  This is tailored to large truck distribution 

warehouse.  The parking is minimized as much as possible.  Lots of dead space with non-orthagonial lot 

design.   

 

Questions for Applicant:   

 

In Favor: None 

Opposed:  None 

Public Hearing closed at 7:40 PM 
 

Discussion:  

Motion 

Board member Hagstrom  made a motion and Board Member Rousch seconded the motion to approve  

City Variance 1371 with staff recommendations and conditions. 
MEMBER YES NO ABSTAINED NOT PRESENT 

Brian Roush x    

Dave Hagstrom x    

George Warmer    x 

Jeff Bollman    x 

Oscar Heinrich x    

Chris Hayes x    

Josh Sayer x    

The motion to approve City Variance 1371 passed with a 5-0 vote.  
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 Other Business:  2 new variances for November.  Chair Heinrich will likely not attend. 

ADJOURNMENT: The meeting adjourned at 7:44 PM. 

 

ATTEST: DRAFT. To be approved by a motion at the next regularly scheduled meeting. 

Robbin Bartley, Administrative Assistant. 



Regular
 
Board of Adjustment
Date: 11/01/2023
Title: Return Item -Variance 1369- 502 Wicks Lane - Parking siting
Presented by: Karen Husman
Department: Planning & Community Services
Presentation: Yes

Information
RECOMMENDATION
Planning staff is recommending denial and adoption of the findings of the criteria for Variance 1369.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)
This is a variance request from Table 27-400.5-B.8 requiring surface or accessory parking location to be either in the rear
yard or limited in the front or side yard in a Neighborhood Office (NO) to allow unlimited parking in the front yard on the
west 25 feet of lot 9 and the east 50 feet of lot 10 of Block 1 (less 750 sf street) of Arrowhead Subd., an 0.863 acre parcel of
land. The purpose of the variance is to allow an existing commercial structure to remain in place while a replacement
structure is built on the site.

The new zoning code adopted by the city in January 2021 is intended to help achieve the goals of the 2016 Growth Policy.
Those goals include making sure investments in new infrastructure increase the stability and sustainability of existing
property values, create quality entryways to the city, and provide safe transportation systems that support all modes of
travel.  A key feature of the new code is the requirement to enhance all city streets by bringing buildings to the street
frontage of lots and/or placing parking areas to the side or rear of buildings. The NO zone is not a zone where the building
must be placed along the street front, but parking is required to be in the side yard or rear yard of the new structure. Both the
building location and the parking location contribute to making the most of the city's investment in the street and increases
the safety of all modes of travel. Streets that are lined with buildings tend to slow the speed of traffic while streets lined with
parking lots and fewer structures tend to increase traffic speeds. The driver's perception of a safe travel speed is tied
directly to objects and structures within the driver's field of vision. Driver's will tend to ignore posted speed limits if the
design of the road and the lack of roadside structures indicates a higher speed is just as safe as the posted limit. There are
several arterial, collector and even local streets in Billings that encourage higher speeds through design and the lack of
roadside structures and other improvements. 

This request will be a precedent case before the Board of Adjustment. The Board has granted four other variances in the past
two years related specifically to the new code requirements for commercial or industrial zones. The first variance related to
the required build-to zone for a new building was on Blue Creek Road in a mixed use zone. The parcel had a physical
hardship - a mapped flood plain - across the entire frontage of the parcel. This flood plain would not allow the placement of
the new building at the required build-to zone. The board conditionally granted this request. A second variance was
conditionally approved in 2022 for a larger building sign for the new Coca-Cola bottling plant on South Frontage Road. The
board found there was a hardship with this location that was not applicable to other land in the area, and the board had
granted similar sign variances in the past. The third variance was conditionally approved for the new Costco location for
parking siting to be located primarily in the front of the building, and along the side as well, the determination was that the
land hardship with the location of the Canyon Creek ditch was hindering placement of the building to allow rear yard
parking.  The most recent was a variance on 3160 South Frontage Rd. to allow Parking to be located in the front of the
building due to circulation restrictions and an adjacent natural gas pipeline. 

The applicant states the hardship with this parcel is the existing location of the current office building.  The clinic (Wicks
Dental clinic) would like to remain open during construction, so the building would remain in place until the construction of
the new building is complete.  Staff's interpretation of the code does not consider this a hardship, specifically, there is no
hardship with the land and with the Planning Division approval of building permit 23-00771, with a building design that is
in compliance to the code and Table 27-400.5-B.8, not requiring a variance. The site layout and design of this approved
building permit also shows the site could be developed in conformance with the parking siting requirements, and maintain
the existing building during construction. There appear to be several ways to construct the building on the site per the
zoning code requirements and still have the existing building remain for all or most of the construction of the new building.

Planning staff has reviewed Wicks Dental preferred site plan and is recommending denial to the Board of Adjustment. The
applicant has not proven a hardship with the land.  The applicant has not demonstrated the requested variance would be the
minimum variance from the code requirement to accommodate the development and not cause unnecessary hardship. The
building can be constructed in compliance as demonstrated by the Planning Division approved building permit design. This



project had a site layout that provided the parking to the east side portion of the site and oriented the building and its
entrance to face the parking area and address traffic circulation.

The Permit 23-00771 fit the parking siting per Section 27-802.B.8 Surface or Accessory Parking Yard Locations 
Surface parking lots and accessory parking structures or buildings are allowed in different yards per the site and structure
regulations for each district. Limited parking for different yards is defined as follows: 
(a) Limited Side Yard Parking. Where allowed, limited side yard parking is one double-loaded drive aisle of surface
parking, perpendicular to the front lot line, with a maximum paving width of 65 feet, located in the side yard of the lot. 
(b) Limited Front Yard Parking. Where allowed, limited front yard parking is one single-loaded drive aisle of surface
parking, parallel to the front lot line, with a maximum paving depth of 40 feet, located in the front yard of the lot. The
parking must be located on the building side of the drive aisle and curbed sidewalk is required between the parking and the
building

Since the first site proposal, Wicks Dental has abandoned the approved plans and provided the proposed site plan included
with this variance application.  Staff does not agree that a variance is needed or necessary as it conflicts with the intent of
the Zoning Code and the Growth Policy.  

APPLICATION DATA
OWNER: Laighton Jones, Dental Properties, LLC
AGENT: Taylor Kasperick, Performance Eng.
PURPOSE:  To allow unlimited front parking
LEGAL DESCRIPTION:  Lot 9 & 10, Block 1, Arrowhead Subd.
ADDRESS: 502 Wicks Lane
SIZE OF PARCEL: 0.863 acres
ZONING: NO
EXISTING LAND USE:  Dental Office-Clinic
PROPOSED LAND USE:  Same

SURROUNDING ZONING & LAND USE
NORTH: Zoning: NO, N2
Land Use: Crane Rental service, Residential
SOUTH: Zoning: N2, NX1
Land Use: Residential single family, residential duplex
EAST: Zoning: NMU
Land Use: Commercial shopping center
WEST: N2
Land Use: Residential single family

Planning staff is recommending denial based on staff recommended findings of the variance review criteria.

STAKEHOLDERS
Planning staff notified owners by mail, posted the property and published the legal ad as required. As of the date of this
staff report, no comments or concerns have been registered with the Planning Division.

The Board of Adjustment at its meeting on October 4, 2023, granted the applicant an extension to have their application
heard at the November 1, 2023, meeting date.  The delay was granted to allow staff to determine if the site was eligible for
Administrative Relief for a reduction in parking, that would eliminate the need for a variance approval. It was determined
that this proposal was eligible for an application for Administrative Relief, and after their application was submitted relief
was granted through a letter of approval for the reduction in the off-street parking required from 1/222 sf to 1/330 square
feet -- 53 spaces to 44 spaces. Even with this reduction in the required parking, the variance is being brought back to the
Board per the applicant's request and the action at the last meeting. At the time this staff report was submitted there were no
other comments received. 

ALTERNATIVES
The Board of Adjustment may:

Deny the requested variance and adopt the proposed findings of fact for the review criteria as recommended by the
Planning staff;
Approve the requested variance with conditions and amended findings of fact for the criteria;
Approve the requested variance with no conditions and amended findings of fact for the criteria;
Allow the applicant to withdraw the variance request; or
Delay action on the variance to a future BOA meeting.



FISCAL EFFECTS
Approval or denial of the requested variance will have no financial effect on the Planning Division budget.

SUMMARY
Prior to approval, the Board of Adjustment shall ensure that the determinations for variances (Sec. 27-1627.D and E.), as
outlined below, have been satisfied: 
Section 27-1627.D 
1) That special conditions and circumstances exist which are peculiar to the land, the lot or something
inherent in the land which causes the hardship, and which are not applicable to other lands in the same
district.

The applicant states a hardship with the subject property is the existing location of the current office building.  The clinic
(Wicks Dental clinic) would like to remain open during construction, so the building would remain in place until the
construction of the new building is complete. The applicant states that the building could not be constructed in conformance
with the required parking location with the existing building still standing. Staff's interpretation of the code does not
consider their reason a hardship. There is no hardship with the land, and there is a building permit (BP-23-00771) approved
by the Planning Division, with a building design and parking layout that is in compliance with Table 27-400.5-B.2, not
requiring a variance.  The site layout and design of this approved building permit shows the site could be developed in
conformance with the parking siting requirements, and maintain the existing building during construction.  The applicant
has not proven a hardship with the land. The building can be constructed in compliance as demonstrated by the Planning
Division approved building permit design. This project had a site layout that provided the parking to the east side portion of
the site and oriented the building and its entrance to face the parking area and address traffic circulation. Since the first site
proposal, Wicks Dental has abandoned the approved plans and provided the proposed site plan included with this variance
application.  Staff does not agree that a variance is needed or necessary as it conflicts with the intent of the Zoning Code
and the Growth Policy.   

2) That a literal interpretation of the provisions of this Chapter would deprive the applicant of rights
commonly enjoyed by other tracts in the same district. 

There are no similar or precedent cases for the board to weigh for this application. Under the previous zoning code for the
city, parking lots were allowed in any location on a lot in relation to the building and street frontage. Most of the nearby
commercial developments have the buildings to the rear or somewhat centered on the lots with parking lots toward the front
property line and some with parking front side and rear. Large front yard parking lots are an outdated pattern of suburban
commercial development. It is inefficient and a costly development pattern to sustain over time. The right to place parking
in the front of a building is commonly enjoyed by some previous developments in the area. The rights commonly enjoyed
by others in the district are now considered non-conforming site characteristics.  The applicant has not demonstrated the
requested variance would be the minimum variance from the code requirement to accommodate the development and not
cause unnecessary hardship. It would not be consistent with current regulations to grant a variance based on prior
development standards. New developments are required to meet current regulations - not prior regulations. It also appears
that design preferences for the site conflict with an approved building permit and site plan for development. 

3) That granting the variance requested will not confer on the applicant any special privilege that is denied
by this zoning code to other land in the same district. 

Granting this variance as requested may confer on the applicant a special privilege because this request is a precedent
request before the board. While surrounding properties may have developed in a similar way under the previous zoning
regulations, the new zoning code is intended to move away from this style of development. Variance requests should tend to
be the minimum required to accommodate the proposed construction. The building could be constructed in compliance with
the parking standards as evidenced by the approved building permit site plan (in attachments). 

4) That the granting of the variance will be in harmony with the general purpose and intent of this zoning
code and with the Growth Policy. 

Granting this variance as requested will not meet the general purposes and intent of the zoning regulations and the 2016
Growth Policy. The Growth Policy guidelines encourage new developments that support existing investments in
infrastructure, stabilize and grow the city's tax base and enhance entryways to the city. The proposed development is not in
conformance with these stated goals and guidelines. The zoning regulations were adopted to specifically require the
placement of surface parking lots to the side or rear of buildings to minimize the inefficient use of land on the street
frontage, create street frontages that benefit the community at large, minimize the need for over-sized signs, and allow for
the sustainable and adaptable use of commercial land.  

Section 27-1627.E 



2) In granting any variance, the Board may prescribe appropriate conditions and safeguards in conformity with this Zoning
Code. Violation of such conditions and safeguards, when made a part of the terms upon which the variance is granted, shall
be deemed a violation of this Zoning Code; 

Staff is not recommending conditions for the variance request. Below are draft conditions if the Board adopts different
findings for the above criteria that what staff has presented.

1. This is a variance request from Table 27-400.5-B.8 requiring surface or accessory parking location to be either in
the rear yard or limited in the front or side yard in a Neighborhood Office (NO) to allow unlimited parking in the front
yard. 
2. The variance is limited to the west 25 feet of lot 9 and the east 50 feet of lot 10 of Block 1 (less 750 sf street) of
Arrowhead Subd., an 0.863 acre parcel of land generally located on 502 Wicks Lane.
3. All parking lot lighting shall be installed at a maximum height of 15 feet, including the base and fixture. All parking
lot and building wall lighting - except for signage - shall have full cutoff shields so no part of the lens or fixture is
visible.
4. The applicant will apply for a building permit within 1 year of Board approval and complete the project within
3 years of Board approval.
5. Failure to begin or complete actions required by this approval within the time limits set forth shall void this
variance.
6. These conditions of variance approval shall run with the land described in this authorization and shall apply to all
current and subsequent owners, operators, managers, lease-holders, heirs and assigns.

3) The Board shall prescribe a time limit within which the action for which the variance is required shall be begun or
completed, or both. Failure to begin or complete such action within the time limit set shall void the variance.
Staff is not recommending any conditions of approval. If the Board chooses to adopt different findings of the primary
criteria, there are time limits prescribed in the draft conditions.

4) Under no circumstances shall the Board grant a variance to allow a use not permissible under the terms of this zoning
code in the district involved. A variance shall not be a grant of special privilege inconsistent with limitations placed upon
other properties in the district.
The granting of this variance would not allow a use that is not allowed in the zoning district. Dental office and clinic are
allowed in the NO district.

Attachments
Zoning Map & Site Photos
Application & Applicant Letter
Proposed Site Plan
Site Plan approved under BP2300771
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Board of Adjustment
Date: 11/01/2023
Title: Variance 1372 - 3508 S Frontage Rd - Allow Surface Parking in Front Yard
Presented by: Nicole Cromwell
Department: Planning & Community Services
Presentation: Yes

Information
RECOMMENDATION
Planning staff recommends conditional approval and adoption of the recommended findings of the review criteria for
Variance 1372.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)
The applicant is requesting a variance from the siting and building standards for the Heavy Commercial (CX) zone district
that requires surface parking to be in a side or rear yard (Section 27-409- Table 27-400.6 (B.6). The property is on South
Frontage Road near where the road changes speed and direction and becomes Riverside Drive and then Garden Avenue.
These are local streets that continue north and east to the S 27th St interchange with Interstate 90. The subject property is
legally described as an unplatted parcel in Section 15, Township 1 South, Range 26 East, a remainder of the south part of
Government Lots 2 and Lot 3 (less C/S 1596), and is approximately 20 acres in area. The lot will be split in the near future
and the requested variance will apply only to the lot on the west half of the parcel where the proposed use will be located.
The proposed use is for a consolidate location for Torgerson's Equipment, an agricultural dealership offering sales, parts, &
service to customers across Montana. The business currently has two locations in the area including Old Hardin Road in
Lockwood and on Laurel Frontage Rd in Billings. This location is larger and can accommodate the equipment sales, parts
and service functions in one place.

Torgerson's Equipment needs to accommodate both customer traffic and delivery and maintenance traffic for large
machinery. The access to the land is controlled by the Montana Department of Transportation (MDT) as a frontage road to I-
90. MDT will not allow two access points in light of speed and volume of traffic on this section of the road. Only one access
will need to accommodate both customer traffic and semi-truck traffic in the same drive aisle and maneuvering area. There
is frequent traffic to Torgerson's both for deliveries of equipment (semi-trucks and trailers), as well as passenger vehicles
that will use the same driveway off S Frontage Road. One access point constrains the site plan. The property also has other
physical constraints such as the Yellowstone River flood plain, the South Billings drain on the west, the Grey Eagle ditch
that cuts through the lower half of the parcel (see aerial photograph), and the petroleum pipelines that cross the front
property line. The city recently extended water and sewer service to the location to support the development of two large
distribution warehouses to the east at 3218 and 3226 South Frontage Road. Those warehouses are under construction. The
proposed Torgerson's warehouse, equipment display and secure storage yard on this parcel to the west of those parcels will
not be quite as large in building area but does require a safe and efficient use of the frontage. Torgerson's has more
individual customer traffic than the new warehouses under construction to the east.

The warehouses to the east are situated on larger parcels and meet the zoning code requirement for location of surface
parking (side yard). The need for a "through train" for the uses in these larger warehouses does not exist, so the surface
parking is located along the sides of the buildings (see attached Master Site Plan exhibit). The subject property and intended
use needs a turn around area on the east side of the proposed structure, access for semi-truck traffic on both sides of the
building in addition to overhead door access on the west side of the building. This access for heavy equipment, machinery
and semi-truck traffic has to be as separated as possible from the regular customer and employee traffic to be a safe
environment. There are proposed gated accesses to the rear yard from each side yard where much of storage and staging of
equipment will happen. To minimize the conflict between these two types of traffic, the site plan shows some of the parking
in front of the building with some on each side of the building.

There are 78 parking stalls shown on the site plan. Typically, a warehouse would require one parking stall for each 1,000
square feet of floor area. This building will have a mixture of uses including office space, sales area and other uses that may
require more parking per square foot. Planning staff has not calculated whether the proposed parking will require a waiver
of the maximum parking. Administrative waivers from the maximum number of off-street parking spaces may be requested
but do require additional landscaping if approved. Fifteen of the proposed 78 parking space are against the front of the
building. Twenty-one spaces are facing S Frontage Road opposite the 15 in front of the building. Five more spaces are in the
front yard to the west of the proposed building. A total of 41 of the 78 parking stalls are in the front yard of the property
(the space between the proposed building and the street frontage). An accessible parking space must be provided and for
this size of a parking lot, two would be required. The site plan does not indicate where the primary public entrance will be,



but the accessible spaces would likely be two of the 15 that face the front of the building.  

The applicant could place more of the stalls on the east side of the building, but this would constrict the maneuvering area
needed for equipment and semi-trucks. The applicant could request relief from providing all the required off-street parking
stalls and eliminate some of the front yard parking stalls. The existing locations on Old Hardin Road and Laurel Road have
much fewer parking spaces. The Laurel Road location has six marked customer spaces (12,400 sf building), and the Old
Hardin Road location has about 38 customer/employee parking spaces. The Board of Adjustment previously granted a
variance to this code requirement for the new developments at 3160 S Frontage Road for a new Mobile Stor, and for a new
trucking logistics center at 3100 S Frontage Road. The location along a state-controlled access frontage road makes site
development constrained where two types of traffic must be accommodated safely. The petroleum pipelines, irragation
ditches and drains also challenge these lots.

Planning staff is recommending conditional approval based on the proposed findings for the review criteria.

STAKEHOLDERS
Planning staff notified the surrounding property owners by mail, placed a legal advertisement in the Yellowstone County
News, placed a synopsis of the application on the Current Zoning Applications webpage, and posted the property with the
required sign. No comments from any surrounding owners were received by Planning staff.

ALTERNATIVES
The Board of Adjustment may:

Conditionally approve the requested variance and adopt the proposed findings of fact for the review criteria as
recommended by the Planning staff;
Approve the requested variance with different or added conditions, or no conditions;
Deny the requested variance and amend the findings of fact for the criteria;
Allow the applicant to withdraw the variance request; or
Delay action on the variance to a future BOA meeting.

Under local regulations and state law, four votes in favor of a variance request are needed for approval, regardless of the
number of BOA members in attendance. A quorum of the Board is four members. If only four Board members attend the
hearing, a unanimous vote in favor is required to approve a variance. The applicant has not requested a delay of the hearing
or a withdrawal of the application.

FISCAL EFFECTS
Approval or denial of the requested variance will have no financial effect on the Planning Division budget.

SUMMARY
Prior to approval, the Board of Adjustment shall ensure that the determinations for variances (Sec. 27-1627.D and E.), as
outlined below, have been satisfied:
Section 27-1627.D
1) That special conditions and circumstances exist which are peculiar to the land, the lot or something
inherent in the land which causes the hardship, and which are not applicable to other lands in the same
district.
The property is subject to several physical constraints including two petroleum pipelines that run across the front of the
property, two drainage ditches, a floodplain along the rear property line and the state-controlled access to the high speed
arterial street frontage. The posted speed limit is 45 mph, however traffic generally travels at much higher speed due to the
proximity of the interstate and openness of the right of way. The applicant's specific internal traffic and storage needs
requires a large area for maneuvering equipment and semi-trucks with trailers and customer and employee access from the
front of the building These are circumstances that are peculiar to this location.

2) That a literal interpretation of the provisions of this Chapter would deprive the applicant of rights
commonly enjoyed by other tracts in the same district.
There are two locations in the vicinity that have been approved for the same variance due to the same property constraints
and the owner's need for large spaces for moving vehicles and equipment. These are similarly situated property owners.
Property further west on the S Frontage Road corridor have large front yard parking lots including Hogan Crane and
Transport (3716 S Frontage Rd), Intermountain Distributing at 1010 Intermountain St, and the I-State Truck Center at 4600
S Frontage Road. However, the existing business on the South Frontage Road were developed under the old code and so
were not required to develop like new projects.

3) That granting the variance requested will not confer on the applicant any special privilege that is denied
by this zoning code to other land in the same district.
Similar to the finding for criteria 2 above, the granting of this variance may not confer a special privilege on the applicant



due to the existing developments in the area and the previous variances approved for parcels in a CX zone district with
similar hardships.

4) That the granting of the variance will be in harmony with the general purpose and intent of this zoning
code and with the Growth Policy.
The 2016 Growth Policy and the 2021 Zoning Code adopted to further the Growth Policy goals, are intended to curtail the
out-of-date development style of placing all new commercial development behind a sea of parking stalls. The provision of
15 parking stalls along the front of a building, with another 21 spaces facing the street along a high speed arterial, will be in
harmony with the general purposes and intent of the Growth Policy and zoning code. The appearance of the structure and
the equipment display area itself will be the most prominent feature from the right of way. The design of the site will be
similar to the Old Hardin Road facility.

Section 27-1627.E
2) In granting any variance, the Board may prescribe appropriate conditions and safeguards in conformity
with this Zoning Code. Violation of such conditions and safeguards, when made a part of the terms upon
which the variance is granted, shall be deemed a violation of this Zoning Code;
Staff is recommending conditions for the approval of this variance request.

1. The variance is to allow up to 41 surface parking spaces to be in the front yard of the proposed new Torgerson's
facility at 3508 S Frontage Road. The front yard is a yard extending along the full length of the front lot line which is
situated between the new building and the front lot line on S Frontage Road. No other variance is intended or implied. 
2. The variance is limited to S15, T01 S, R26 E, RMDR S PART OF GOV LT 2 & RMDR S PART GOV LT 3 (LESS COS
1596 AMD), the west half as shown on the submitted site plan. 
3. The applicant will install all the required landscaping on the street frontage, in the proposed parking lot and any
other bufferyards that are required. 
4. Minor modifications to the location of the proposed structures and other site improvement as shown on the
submitted site plans is allowed. 
5. The street frontage landscaping on S Frontage Road will not include any evergreen trees or shrubs that are intended
to obscure the subject property either at the time of installation or at maturity. All street trees installed shall be
trimmed up so the lowest branch height at installation is at least 8 feet above grade. The species and location of street
frontage landscaping shall follow Section 27-1203 and species selected from the City of Billings recommended
boulevard tree list. 
6. No outdoor announcement system shall be audible beyond the exterior property lines. 
7. The applicant will complete the building permit process within 2 years of Board approval and complete the project
within 5 years of Board approval. 
8. Any structures not shown on this approved site plan, will comply with all zoning regulations and other city
regulations in place at the time of development. 
9. All other zoning regulations, except for this specific variance, and any other applicable city regulations apply to the
development of the site. 
10. Failure to begin or complete actions required by this approval within the time limits set forth shall void this
variance. 
11. These conditions of variance approval shall run with the land described in this authorization and shall apply to all
current and subsequent owners, operators, managers, lease-holders, heirs and assigns.

3)  The Board shall prescribe a time limit within which the action for which the variance is required shall be
begun or completed, or both. Failure to begin or complete such action within the time limit set shall void the
variance.
Staff is recommending conditions of approval that include time limits to begin and complete the project.

4) Under no circumstances shall the Board grant a variance to allow a use not permissible under the terms of
this zoning code in the district involved. A variance shall not be a grant of special privilege inconsistent
with limitations placed upon other properties in the district.
The granting of this variance would not allow a use that is not allowed in the zoning district. Equipment dealerships, parts,
sales and service are allowed uses in the CX zone.
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City Variance 1372 – 3508 S Frontage Road – proposed Torgerson’s Equipment     
Zoning Map and Site Photos 
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Subject Property – 3508 S Frontage Rd 
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Chart of Zoning History for Variance 1372 – 3508 S Frontage Road   
SUBJECT 

PROPERTY 
VARIANCE # DATE FOR APPROVED (Y/N) ADDITIONAL 

DATA 
None     Annexed and Zoning 

changed from A to 
CX in 2021 

SURROUNDING 
PROPERTY 

VARIANCE # DATE FOR APPROVED 
(Y/N) 

ADDITIONAL 
DATA 

3100 S Frontage Road 1371 10/4/2023 Parking Location  Y Magnum Trucking 
3160 S Frontage Road 1359 2/1/2023 Parking Location  Y Mobile Stor new 

construction 
4825 Midland Rd 1360 3/1/2023 Building Location 

Parking Location 
Front Façade 

Y Midland Shops 

807 Bench Blvd 1362 3/1/2023 Building Location  Y New drive-thru 
service 

Blue Creek Road 1331 5/5/2021 Increase build-to 
area to allow 80-foot 

setback 

Yes Floodplain of Blue 
Creek  

3840 Zoo Drive  1343 5/4/2022 Allow parking in 
front of a new 

warehouse in a CX 
zone 

Yes Canyon Creek Ditch 
New Costco location 

 



APPLICATION FORM
CITY VARIANCE ID: Billings Variance #___________ - Project #___________

The undersigned as owner(s) of the following described property hereby request a Variance from the terms 
of the City of Billings Zoning Regulations.

PROPERTY TAX ID # CITY ELECTION WARD #____________________

Legal Description of Property: _____________________________________________________________

Address or General Location (If unknown, contact City Engineering): 

Zoning Classification: 

Size of Parcel (Area & Dimensions):

Covenants or Deed Restrictions on Property:     Yes________  No___________

If yes, please attach to application

Variance(s) Requested:  

Facts of Hardship:  (attach letter)

*** Additional information may be required as determined by the Zoning Coordinator in order to 
fully evaluate the application.

Owner(s):
(Recorded Owner)

(Address)

(Phone Number) (email)

Agent(s):
(Name)

(Address)

(Phone Number) (email) 

I understand that the filing fee accompanying this application is not refundable, that it pays for the cost of processing, and that the fee does not constitute a payment 
for a Variance.  Also, I attest that all the information presented herein is factual and correct.

Signature: Date:

Date Stamp

D01863 1

Remainder of the South part of Government Lots 2 and 3 of Section 15,
Township 1 South, Range 26 East, less COS 1596.

3508 South Frontage Road

Heavy Commercial (CX)

Approximately 20 acres total, lot will be split approx. evenly.

X

Variance from Section 27-409, Table 27-400-6 (6) to allow for some parking in front
of the building.

Attached letter.

(Recorded Owner)
9.29.2023

1372 PZX-23-00220

Taylor Kasperick, Performance Engineering

608 N 29th St  Billings, MT 59101

406-384-0080 taylor@performance-ec.com

Torgerson's Real Estate Holdings LLC

4701 N River Dr, Great Falls, MT 59405
406-453-1453 brion.torgerson@torgerson.biz
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