*ATTENTION**
The City Council meeting will be held in a hybrid format that may include both in-person AND virtual attendance via Zoom.
Unless they have cause to appear virtually, Councilmembers will attend this meeting in person in Billings Public Library -
Community Room, 510 N. Broadway. In order to honor the Right of Participation and the Right to Know in Article Il, Sections
8 and 9, of the Montana Constitution, the City of Billings and City Council are making every effort to meet the requirements of
the open meeting laws.

Citizens are invited to:

. Review the Agenda Packet on the City's website at: www.billingsmt.gov and click on "Your Government," "City
Council," and "Agendas & Minutes".
. View the meeting:

. On Community 7 TV - Channel 7 or Channel 507 -- Spectrum Cable. (On evenings when there is a conflict with
School District No. 2 Board meetings, the City Council meeting will be broadcast on Channel 8 - Spectrum
Cable.) Channel 7 or Channel 978 - TDS Fiber.

. Online at www.comm7tv.com and click on the "Watch Live" icon. Community 7 also has links to their Facebook
page and YouTube channel.

. On the City's website at www.billingsmt.gov and click on "Watch Meetings Online" on the homepage.

. In-Person.

Citizens may submit public comment via the following methods:

. Mail: City Clerk, P.O. Box 1178, Billings, MT 59103
. Email: Council@billingsmt.gov.
. Emails received after 3:00 PM on the day of the meeting, may be posted on the Council's webpage the following
day for public viewing.
. Attend the meeting in person

Please contact Denise Bohlman, City Clerk, at bohImand@billingsmt.gov, or at 406.657.8210, with any questions.


http://www.billingsmt.gov
http://www.comm7tv.com
http://www.billingsmt.gov
https://ci.billings.mt.us/1538/City-Council-E-mail-Messages

VISION STATEMENT:

L’ MM "The Magic City: A diverse,
BI I I I n s welcoming community

where people prosper and

business succeeds."

REVISED 12.12.2024
*CLOSED EXECUTIVE SESSION ADDED
Regular Agenda Item No. 2 Staff Memo and Attachments Added
Consent Agenda Item 1E was intentionally left blank
CITY COUNCIL
REGULAR BUSINESS MEETING

AGENDA *CLOSED EXECUTIVE
SESSION
BEGINS AT 4:30 P.M.

BILLINGS PUBLIC LIBRARY - BUSINESS MEETING
COMMUNITY ROOM DECEMBER 16, 2024 BEGINS AT 5:30 P.M.
510 N. BROADWAY

CALL TO ORDER: Mayor Cole

RECESS TO CLOSED EXECUTIVE SESSION (4:30 P.M. - 5:30 P.M.)
- **City Administrator, Chris Kukulski's Job Performance Discussion

**Note: The Executive Session will be closed, as allowed in Section 2-3-203(3), MCA, as discussions relate to
matters of individual privacy and wherein the demands of individual privacy exceed the merits of public disclosure.

PLEDGE OF ALLEGIANCE: Mayor Cole
INVOCATION: Councilmember Shaw

ROLL CALL: Councilmembers present on roll call were: [~ Shaw, I Gulick, " Neese, [ Owen, ™ Joy,
" Kennedy, I Aspenlieder, [ Tidswell, [ Boyett, I Rupsis

MINUTES: December 9, 2024 (Pending)

COURTESIES:

PROCLAMATIONS: Healthcare for the Homeless Memorial Day - December 20, 2024

COUNCIL REPORTS:

ADMINISTRATOR REPORTS - CHRIS KUKULSKI

PUBLIC COMMENT on "NON-PUBLIC HEARING" Agenda Items: 1, 2 and 3 ONLY. Speaker sign-in
required. (Comments are limited to three (3) minutes or as set by the Mayor. Please sign the roster at the cart
located at the back of the Council chambers or at the podium. Comments on items listed as public hearing items will

be heard ONLY during the designated public hearing time for each respective item. For items not on this agenda,
public comment will be taken at the end of the agenda.)

1. CONSENT AGENDA -- Separations:
Bid Awards: NONE

B. Professional Engineering Services Contract with DOWL for W.O. 25-01, Contract 1: 2025 Water Main
Replacement.



C. Professional Engineering Services Contract with Morrison-Maierle, Inc. for W.O. 25-01, Contract 3:
Rosemont Water Main Replacement.

D. Billings Urban Fire Service Area (BUFSA) Agreement with Yellowstone County.
E. INTENTIONALLY LEFT BLANK

F. Amendment No. 3, to Airport Automobile Parking Concession Agreement with SP Plus, formerly known as
Standard Parking.

G. Amendment No. 3, to the Purchase and Sale Agreement (PSA) for City Hall building at 210 N. 27th
Street, with Honaker Realty, LLC and JWT Capital, LLC.

H. Change Order No. 3, to General Contractor/Construction Manager Construction Services Contract with
Dick Anderson Construction, Inc. for W.0O. 19-12: West End Reservoir Project.

l. Donation to Parks and Recreation Department from Partners for Parks for reimbursement of Patriot Run
expenses.

J. Fish, Wildlife and Parks Recreational Trails Program Grant for repair and improvements to the
Arnold Drain Trail in Lillis Park.

K. Montana Main Street Adaptive Reuse and Mixed-Use Grant for redevelopment of the Billings
Masonic Lodge.

L. Bills for the Week of:
1. November 18, 2024

Recommended Motion: | move to approve the items of the Consent Agenda as submitted, with the
exception of items moved for separation.

REGULAR AGENDA:

2. PROFESSIONAL SERVICES CONTRACT with A&E Design, Inc. for design services for Amend
Recreation Campus. Staff recommends approval.

Recommended Motion: | move to approve a Professional Services Contract with A&E Design, Inc.
for design services for Amend Recreation Campus, as recommended by staff.

3. MEMORANDUM OF UNDERSTANDING (MOU) between the City and Yellowstone Ice Foundation to
establish the parties' commitment to enter into a contract to build an ice facility and necessary infrastructure
at Amend Park. Staff recommends approval.

Recommended Motion: | move to approve the Memorandum of Understanding (MOU) between the City
and Yellowstone Ice Foundation to establish the parties' commitment to enter into a contract to build an ice
facility and necessary infrastructure at Amend Park, as recommended by staff.

PUBLIC COMMENT on "NON-AGENDA ITEMS". Speaker Sign-in required. (Restricted to ONLY items not on
this printed agenda. Comments are limited to 3 minutes or as set by the Mayor. Please sign the roster at the cart
located at the back of the Council chambers or at the podium.)

COUNCIL INITIATIVES:

ADJOURN:



Council Chambers are readily accessible to individuals with physical disabilities.

For more information or to make requests for special arrangements, please contact the City Clerk's Office at 657-8210 or
e-mail bohimand@billingsmt.gov, 72 hours prior to the meeting date.

* Quasi-Judicial -- Caution must be exercised concerning any potential ex parte communications with interested parties.

This policy-making body may exercise approval or other adjudication authority which is "judicial” because it directly
affects the legal rights of a person.



mailto:bohlmand@ci.billings.mt.us

ltem 1. B.

City Council Regular

Date: 12/16/2024

Title: W.0. 25-01, Contract 1: 2025 Water Main Replacement Project
Presented by: Debi Meling

Department: Public Works

Presentation: No

Legal Review: Template Contract

Project Number: N/A

RECOMMENDATION
Staff recommends the City Council award a professional engineering services contract for W.O. 25-01, Contract 1:
2025 Water Main Replacement, to DOWL in the amount of $486,850.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

The City replaces and upgrades its water utilities as part of an annual maintenance program. This project will replace
approximately 3,650 feet of existing 20-inch and 24-inch diameter water mains. The water mains being replaced were
selected based on several criteria including age, break history, lead joint pipe, lead services, undersized water mains,
and replacement prior to future projects. This project will replace the water main along Grand Avenue from Division
Street to Virginia Lane (5th Street West), including all intersection lateral mains. The existing water main is bedded in
concrete, has a break history, and valves that do not close. Due to the large diameter of the water main and concrete
bedding, breaks are difficult and expensive to repair, and are prone to cause water outages to adjacent businesses
and Billings Senior High School. Additionally, this section of Grand Avenue will need to have pavement overlay
performed within the next 5 to 10 years, so the water main will be replaced ahead of the new paving.

DOWL was selected for the project using the proposal process. Two other proposals were received from Sanbell and
Morrison-Maierle. The consultant selection was based on Project Team and Availability; Project Approach; and Firm
Qualifications and Experience as related to the project needs.

ALTERNATIVES
City Council may:

¢ Approve awarding the Professional Engineering Services Contract to DOWL, or;

¢ Not approve awarding the Professional Engineering Services contract to DOWL. If the project is not awarded,
the City's water main in this area will continue to be unreliable and will likely experience ongoing maintenance
problems and expenses.

FISCAL EFFECTS

Water main replacements were budgeted in FY25 using Water Funds in the amount of $4,800,000. There are
adequate funds to award the contract. The remaining budget will be used for a subsequent engineering services
contract for design and construction administration of additional water main replacements (Contract 3), construction,
and materials testing.

Attachments
W.0. 25-01 Contract 1: Contract



L’ 1 Contract for Professional Architectural and
‘ BI"IngS Engineering Services

Project: City of Billings W.O. 25-01: Contract 1 — 2025 Water
Main Replacement

In consideration of the mutual promises herein, City of Billings and DOWL agree as follows.
This Contract consists of:

Part I, consisting of 15 Sections of Special Provisions;

Part I, consisting of 11 Sections of General Provisions;

Appendix A consisting of 8 pages (Basic Services of Contractor);
Appendix B consisting of 1 page (Methods and Times of Payment);
Appendix C consisting of 1 page (Additional Services of Contractor);
Appendix D consisting of 5 pages (Schedule of Professional Fees);
Appendix E consisting of 1 page (Project Schedule);

Appendix F consisting of (Certificate(s) of Insurance).

PART |
SPECIAL PROVISIONS

Section 1. Definitions.

In this Contract;

A. "Administrator® means the City Engineer of the Engineering Division of the Public
Works Department or his designee.

B. “Billings” or "City" means the City of Billings.

C. "Contractor" or "Engineer" means DOWL.

Section 2. Scope of Services.

A. The Contractor shall perform professional services in accordance with Appendix A,
which is attached hereto and incorporated in this Section by reference.

B. Billings shall pay the Contractor in accordance with the Schedule of Professional
Fees attached as Appendix D and incorporated herein by reference for services
actually performed under this Contract.
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C.

Section 3.

Billings shall not allow any claim for services other than those described in this
Section. However, the Contractor may provide, at its own expense, any other
services that are consistent with this Contract.

. The Engineer shall provide as-built drawings as approved by the City of Billings, to

the Administrator within 30 days after the project completion date. Final payment
will be withheld until the as-built drawings are received by the City of Billings.
Requirements for submitting as constructed documents of completed Private
Contracts, Work Orders, Special Improvement Districts and Site plans involving
any City of Billings infrastructure: a point file; 1 (*.asc, *.txt, comma delimited; point
number, northing, easting, elevation and description) / 2 (*.csv, with headings for;
point number, northing, easting, elevation and description), with northings and
eastings to the nearest tenth of a foot, elevations to the nearest hundredth of a
foot, representing new, updated or relocated City of Billings infrastructure features
such as, but not limited to Sanitary Sewer Manholes, Storm Drain Manholes, Water
Valves, Water Bends, Signals, Street Light, etc., in the coordinates of Montana
State Plane, Zone 2500 using NAD83(2011), Horizontal and NAVD88 Vertical,
Horizontal units and Vertical units will be International feet, one half size paper
copy to scale, one full size paper copy to scale, two CD’s or DVD’s with PDF files
being half size to scale and full size to scale and AutoCAD DWG files as-
constructed / as-built, Version 2016, or equivalent.

Time for Performance.

A.
B.

C.

Section 4.

This Contract becomes effective when signed on behalf of Billings.

The Contractor shall commence performance of the Work described in Section 2
on receipt of written Notice to Proceed and complete that performance in
accordance with the schedule set forth in Appendix E.

This Contract shall terminate at midnight on December 31, 2026.

Compensation; Method of Payment.

A.

B.

C.

Section 5.

Each month, or at the conclusion of each phase of the Work for which payment is
due, as negotiated on a per-task basis, the Contractor shall present a bill to the
Administrator describing the Work for which it seeks payment and documenting
expenses and fees to the satisfaction of the Administrator. If any payment is
withheld because the Contractor's performance is unsatisfactory, the Administrator
must, within ten (10) days of the payment denial, notify the Contractor of the
payment denial and set forth, with reasonable specificity, what was unsatisfactory
and why. Billings will pay Contractor within 30 days of receiving an acceptable
invoice.

The Contractor is not entitled to any compensation under this Contract, other than
is expressly provided for in this Section.

As a condition of payment, the Contractor shall have paid all City taxes currently
due and owing by the Contractor.

Termination of the Contractor's Services.

The Contractor's services under Section 2 of this Part may be terminated:



A.
B.

Section 6.

By mutual consent of the parties.

For the convenience of Billings, provided that Billings notifies the Contractor in
writing of its intent to terminate under this paragraph at least 10 days prior to the
effective date of the termination.

For cause, by either party where the other party fails in any material way to perform
its obligations under this Contract. Termination under this Subsection is subject to
the condition that the terminating party notifies the other party of its intent to
terminate, stating with reasonable specificity the grounds therefor, and the other
party fails to cure the default within 30 days after receiving the notice.

Duties Upon Termination

A.

Section 7.

If Billings terminates the Contractor’s services for convenience, Billings shall pay
the Contractor for its actual costs reasonably incurred in performing before
termination and Billings shall pay for services rendered prior to termination.
Payment under this Subsection shall never exceed the total compensation
allowable under Section 4 of this Part. All finished and unfinished documents and
materials prepared by the Contractor shall become the property of Billings.

. If the Contractor’s services are terminated for cause, Billings shall pay the

Contractor the reasonable value of the services satisfactorily rendered prior to
termination, less any damages suffered by Billings because of the Contractor’s
failure to perform satisfactorily. The reasonable value of the services rendered shall
never exceed ninety percent (90%) of the total compensation allowable under
Section 4 of this Part. Any finished or unfinished documents or materials prepared
by the Contractor under this Contract shall become the property of Billings at its
option.

If the Contractor receives payments exceeding the amount to which it is entitled
under Subsections A or B of this Section, he shall remit the excess to the
Administrator within 30 days of receiving notice to do so.

. The Contractor shall not be entitled to any compensation under this Section until

the Contractor has delivered to the Administrator all documents, records, Work
product, materials and equipment owned by Billings and requested by the
Administrator.

If the Contractor's services are terminated for whatever reason the Contractor shall
not claim any compensation under this Contract, other than that allowed under this
Section.

If a final audit has not been performed before the Contractor's services are
terminated, Billings may recover any payments for costs disallowed as a result of
the final audit.

. Except as provided in this Section, termination of the Contractor's services under

Section 5 of this Part does not affect any other right or obligation of a party under
this Contract.

Insurance.

A.

The Contractor shall maintain in good standing the insurance described in
Subsection B of this Section. Before rendering any services under this Contract,



the Contractor shall furnish the Administrator with proof of insurance in accordance
with Subsection B of this Section.
B. The Contractor shall provide the following insurance:

1. Workers' compensation and employer's liability coverage as required by
Montana law.

2. Commercial general liability, including contractual and personal injury
coverage’s -- $1,500,000 per occurrence.

3. Commercial automobile liability -- $1,500,000 per accident.

4. Professional liability in the amount of $1,500,000 per claim.

C. Each policy of insurance required by this Section shall provide for no less than 30
days' advance notice to Billings prior to cancellation.

D. Billings SHALL be listed as an additional insured on all policies except Professional
Liability and Worker's Compensation Policies. In addition, all policies except
Professional Liability and Worker's Compensation shall contain a waiver of
subrogation against Billings.

Section 8. Assignments.

Unless otherwise allowed by this Contract or in writing by the Administrator, any
assignment by the Contractor of its interest in any part of this Contract or any delegation of
duties under this Contract shall be void, and an attempt by the Contractor to assign any part
of its interest or delegate duties under this Contract shall give Billings the right immediately to
terminate this Contract without any liability for Work performed.

Section 9. Ownership; Publication, Reproduction and Use of Material.

A. Except as otherwise provided herein, all data, documents and materials produced
by the Contractor under this Contract shall be the property of Billings, which shall
retain the exclusive right to publish, disclose, distribute and otherwise use, in whole
or in part, any such data, documents, or other materials. Exclusive rights shall not
be attributed to portions of such materials presently in the public domain or which
are not subject to copyright. Contractor shall retain rights to pre-existing
proprietary property including but not limited to interactive models. The Contractor
shall have the right to include photographic or artistic representations of the design
and construction of the Project among the Contractor's promotional and
professional materials. The Contractor's materials shall not include Billings’
confidential or proprietary information regardless of whether Billings has previously
advised the Contractor in writing of the specific information considered by Billings
to be confidential and proprietary.

B. Equipment purchased by the Contractor with Contract funds: See Appendix A,
Section 3. Scope of Work.

C. Should Billings elect to reuse Work products provided under this Contract for other
than the original project and/or purpose, Billings will indemnify and hold harmless
the Contractor from any and all claims, demands and causes of action of any kind
or character arising as a result of reusing the documents developed under this
contract. Additionally, any reuse of design drawings or specifications provided
under this Contract must be limited to conceptual or preliminary use for adaptation,



and the original Contractor’s or subcontractor’s signature, professional seals and
dates removed. Such reuse of drawings and specifications, which require
professional seals and dates removed, will be signed, sealed, and dated by the
professional who is in direct supervisory control and responsible for adaptation.

Section 10. Notices.

Any notice required pertaining to the subject matter of this Contract shall be either sent
via facsimile (FAX) or mailed by prepaid first class registered or certified mail, return receipt
requested to the following addresses:

Billings: Mac Fogelsong, P.E., City Engineer
City of Billings
Public Works Department
2224 Montana Avenue

Billings, Montana 59101 FAX: (406) 237-6291
Contractor: Douglas Enderson, P.E., Vice President

DOWL

222 North 32" Street, Suite 700

Billings, Montana 59101 FAX: (800) 865-9847

Notices are effective upon the earlier of receipt, proof of good transmission (facsimiles
only), or 5 days after proof of proper posting.

Section 11. Contract Budget.

In connection with its performance under this Contract, the Contractor shall not make
expenditures other than as provided in line items in the Contract budget.

Section 12. Force Majeure.

A. Any failure to perform by either party due to force majeure shall not be deemed a
violation or breach hereof.

B. As used in this Contract, force majeure is an act or event of substantial magnitude,
beyond the control of the delayed party, which delays the completion of this
Contract, including without limitation:

1. Any interruption, suspension or interference resulting solely from the act of

Billings or neglect of Billings not otherwise governed by the terms of this

Contract.

Strikes or Work stoppages.

Any interruption, suspension or interference with the project caused by acts of

God, or acts of a public enemy, wars, blockades, insurrections, riots, arrests or

restraints of governments and people, civil disturbances or similar occurrences.

4. Order of court, administrative agencies or governmental officers other than
Billings.

W



Section 13. Financial Management System.

The Contractor shall establish and maintain a financial management system that:

A.

B.

nm

G.
H. Provides a systematic method assuring the timely and appropriate resolution of

Provides accurate, current, and complete disclosure of all financial transactions
relating to the Contract;

Maintains separate accounts by source of funds for all revenues and expenditures
and identifies the source and application of funds for the Contractor's performance
under this Contract, including information pertaining to subcontracts, obligations,
unobligated balances, assets, liabilities, outlays and income;

Effectively controls and accounts for all municipal funds and Contract property;
Compares actual expenditures with budgeted amounts and relates financial
information to performance or productivity data including unit cost information
where applicable;

Allocates administrative costs to direct service delivery units;

Minimizes the time between receipt of funds from Billings and their disbursement
by the Contractor;

Provides accounting records supported by source documentation; and

audit findings and recommendations.

Section 14. Funding Requirements.

In the event that any funding source for this Contract should impose additional
requirements upon Billings for the use of those funds, the Contractor agrees to abide by
those additional requirements immediately upon receipt of written notice thereof from Billings.

Section 15. Subcontracts.

The Contractor may enter into subcontracts for the purchase of goods and services
necessary for the performance of this Contract, provided:

A.

Every subcontract shall be reduced to writing and contain a precise description of
the services or goods to be provided and the nature of the consideration paid
therefor.

Every subcontract under which the Contractor delegates the provision of services
shall be subject to review and approval by the Administrator before it is executed
by the Contractor.

Every subcontract in an amount exceeding $1,000 shall require reasonable access
to business records of the subcontractor relating to the purchase of goods or
services pursuant to the subcontract.



Section 1.

PART I
GENERAL CONTRACT PROVISIONS

Relationship of Parties.

The Contractor shall perform its obligations hereunder as an independent Contractor
of Billings. Billings may administer the Contract and monitor the Contractor’'s compliance with
its obligations hereunder. Billings shall not supervise or direct the Contractor other than a
provided in this Section.

Section 2.

Nondiscrimination.

A.

The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, national origin, ancestry, age, sex, or
marital status or who is a "qualified individual with a disability" (as that phrase is
defined in the Americans With Disabilities Act of 1990). The Contractor will take
affirmative action to ensure that applicants are employed and that employees are
treated during employment without regard to their race, color, religion, or mental or
physical impairment/disability. =~ Such action shall include, without Ilimitation,
employment, upgrading, demotion or transfer, recruitment or recruiting advertising,
layoff or termination, rates of pay or other forms of compensation, and selection for
training including apprenticeship. The Contractor agrees to post, in conspicuous
places available to employees and applicants for employment, notices setting forth
the provisions of this non-discrimination clause.

The Contractor shall state, in all solicitations or advertisements for employees to
Work on Contract jobs, that all qualified applicants will receive equal consideration
for employment without regard to race, color, religion, national origin, ancestry,
age, sex or marital status, or mental or physical impairment/disability.

. The Contractor shall comply with any and all reporting requirements that may apply

to it which the City of Billings may establish by regulation.

. The Contractor shall include the provisions of Subsections A through C of this

Section in every subcontract or purchase order under this Contract, so as to be
binding upon every such subcontractor or vendor of the Contractor under this
Contract.

The Contractor shall comply with all applicable federal, state, and city laws
concerning the prohibition of discrimination.

The Contractor and subcontractor shall abide by the requirements of 41 CFR 60-
300.5(a) and 41 CFR 60-741.5(a), which prohibit discrimination against qualified
protected veterans and/or qualified individuals on the basis of disability, and
requires affirmative action by covered prime contractors and subcontractors to
employ and advance in employment qualified protected veterans and individuals
with disabilities.

. The Contractor and subcontractor shall abide by the requirements of 41 CRF 60-

1.4, which states employees or applicates may not be discharges or in any other
manner discriminated against because they have inquired about, discussed, or
disclosed their own pay or the pay of another employee or applicant. However,
employees who have access to the compensation information of other employees



or applicants as a part of their essential job functions cannot disclose the pay of
other employees or applicants to individuals who do not otherwise have access to
compensation information, unless the disclosure is (a) in response to a formal
complaint or charge, (b) in furtherance of an investigation, proceeding, hearing, or
action, including an investigation conducted by the employer, or (c) consistent with
the contractor’s legal duty to furnish information.

Section 3. Permits, Laws, and Taxes.

The Contractor shall acquire and maintain in good standing all permits, licenses and
other entitlements necessary to its performance under this Contract. All actions taken by the
Contractor under this Contract shall comply with all applicable statutes, ordinances, rules and
regulations. The Contractor shall pay all taxes pertaining to its performance under this
Contract.

Section 4. Nonwaiver.

The failure of either party at any time to enforce a provision of this Contract shall in no
way constitute a waiver of the provision, nor in any way affect the validity of this Contract or
any part hereof, or the right of such party thereafter to enforce each and every provision
hereof.

Section 5. Amendment.

A. This Contract shall only be amended, modified or changed by a writing, executed
by authorized representatives of the parties, with the same formality as this
Contract was executed.

B. For the purposes of any amendment modification or change to the terms and
conditions of this Contract, the only authorized representatives of the parties are:

Contractor: Douglas Enderson, PE, Vice President

(title of position)
Billings: City Council or Authorized Designee

C. Any attempt to amend, modify, or change this Contract by either an unauthorized
representative or unauthorized means shall be void.

Section 6.  Jurisdiction; Choice of Law.

Any civil action rising from this Contract shall be brought in the District Court for the
Thirteenth Judicial District of the State of Montana, Billings. The law of the State of Montana
shall govern the rights and obligations of the parties under this Contract.

Section 7. Severability.

Any provision of this Contract decreed invalid by a court of competent
jurisdiction shall not invalidate the remaining provisions of the Contract.



Section 8. Integration.

This instrument and all appendices and amendments hereto embody the entire
agreement of the parties. There are no promises, terms, conditions or obligations other than
those contained herein; and this Contract shall supersede all previous communications,
representations or agreements, either oral or written, between the parties hereto.

Section 9. Liability.

A. The Contractor shall indemnify, save, and hold Billings harmless from any and all
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses including reasonable attorneys’ fees and costs, arising from
any wrongful or negligent act, error or omission of the Contractor or any agent,
employee or subcontractor as a result of the Contractor’s or any subcontractor’s
performance pursuant to this Contract. Contractor’s defense obligations mean only
the reimbursement of reasonable costs to the proportionate extent of Contractor’s
actual liability obligation hereunder.

B. The Contractor shall not indemnify, defend, save and hold Billings harmless from
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses or attorneys’ fees and costs arising from wrongful or negligent
acts, error or omission solely of Billings occurring during the course of or as a result
of the performance of the Contract.

C. Billings shall indemnify, save, and hold Contractor harmless from any and all
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses including reasonable attorneys’ fees and costs, arising from
any wrongful or negligent act, error or omission of Billings or any agent, employee
or subcontractor as a result of the Billings’ or any subcontractor’'s performance
pursuant to this Contract. Billings’ defense obligations mean only the
reimbursement of reasonable costs to the proportionate extent of Billings’ actual
liability obligation hereunder.

D. Billings shall not indemnify, defend, save and hold the Contractor harmless from
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses or attorneys’ fees and costs arising from wrongful or negligent
acts, error or omission solely of the Contractor occurring during the course of or as
a result of the performance of the Contract.

E. Where claims, lawsuits or liability, including attorneys’ fees and costs arise from
wrongful or negligent act of both Billings and the Contractor, the Contractor shall
indemnify, defend, save, and hold Billings harmless from only that portion of
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses including attorneys’ fees and costs, which result from the
Contractor’s or any subcontractor’s wrongful or negligent acts occurring as a result
from the Contractor’s performance pursuant to this Contract.

Section 10. Inspection and Retention of Records.

The Contractor shall, at any time during normal business hours and as often as
Billings may deem necessary, make available to Billings, for examination, all of its records



with respect to all matters covered by this Contract for a period ending three years after the
date the Contractor is to complete performance in accordance with Section 2 of the Special
Provisions. Upon request, and within a reasonable time, the Contractor shall submit such
other information and reports relating to its activities under this Contract, to Billings, in such
form and at such times as Billings may reasonably require. The Contractor shall permit
Billings to audit, examine and make copies of such records, and to make audits of all
invoices, materials, payrolls, records of personnel, and other data relating to all matters
covered by this Contract. Billings may, at its option, permit the Contractor to submit its
records to Billings in lieu of the retention requirements of this Section.

Section 11. Availability of Funds.

Payments under this Contract may require funds from future appropriations. If
sufficient funds are not appropriated for payments required under this Contract, this Contract
shall terminate without penalty to Billings; and Billings shall not be obligated to make
payments under this Contract beyond those which have previously been appropriated.

10



IN WITNESS WHEREOF, the parties have executed this Contract on the date and at
the place shown below.

City of Billings Contractor

William A. Cole, Mayor

Name: Douglas Enderson
Title: Vice President
Date: Date:
ATTEST: IRS Tax ID # 92-0166301

APPROVED AS TO FORM:

City Clerk

City Attorney

11



Appendix A

Basic Services of Engineer

Section 1.

Engineer’s Rights and Duties.

A.

To furnish all labor, materials, equipment, supplies, and incidentals necessary to
conduct and complete the Engineer’s portion of the project as defined in the scope
of work and to prepare and deliver to Billings all plans, specifications, bid
documents, and other material as designated herein.

Ascertain such information as may have a bearing on the work from local units of
government, utility companies, and private organizations and shall be authorized to
procure information from other authorities besides Billings, but shall keep Billings
advised as to the extent of these contacts and the results thereof.

Prepare and present such information as may be pertinent and necessary in order
for Billings to pass critical judgment on the features of the work. The Engineer
shall make changes, amendments or revisions in the detail of the work as may be
required by Billings. When alternates are being considered, Billings shall have the
right of selection.

Engineer’'s work shall be in accordance with the standards of sound engineering
and present City, State, and National standards and policies currently in use.

Conform to the requirements of the Montana Code Annotated Title 18 “Public
Contracts” and more particularly Sections 18-2-121 and 18-2-122, and all other
codes of the State of Montana applicable to providing professional services
including codes and standards nationally recognized.

The Engineer shall certify with the submission of final plans that the plans are in
conformance with applicable sections of Title 69, Chapter 4, Part 5, of the Montana
Code Annotated as pertaining to existing utilities.

. To perform professional services in connection with the project and will serve as

Billings’ representative in those phases of the project to which this agreement
applies.

. Where Federal funds are involved, the necessary provisions to meet all

requirements will be complied with and documents secured and placed in the
bidding documents.

Submit an estimated progress schedule as to time and costs at the beginning of
the work, and monthly progress reports thereafter until complete. The reports will
include any problems, potential problems, and delays as foreseen by the Engineer.
Reports will be submitted in a timely manner to permit prompt resolution of
problems.



J. Name a Task Director who shall be the liaison between Billings and the Engineer.

For this project the Task Director designated for the Engineer is Paul Swenson,
P.E.

Section 2. Billings Rights and Duties.

A. To furnish all labor, materials, equipment, supplies, and incidentals necessary to

conduct and complete Billings’ portion of the project as designated in the scope of
work.

B. Name a Task Director who shall be the liaison between the Engineer and Billings.
For this project, the Task Director designated is Travis Harris, P.E.

Section 3. Scope of Work.
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The project consists of design, bidding, and construction phase services for the City of Billings W.O.
25-01, Contract 1: Grand Avenue Water Main Replacement project. The project includes
approximately 3,650 LF of water main replacement on Grand Avenue from Division Street to Virginia
Lane (5" Street West), including all intersection lateral mains. Any additional segments of work
requested by the City beyond the total project length of 3,650 LF shall be considered an Additional
Service. This scope and associated budget assumes one package of bidding documents (i.e., one set
of drawings and one project manual) and one construction contract.

Professional services generally include design of replacement water mains, design surveys,
geotechnical investigations and report, preparation of contract plans and specifications, assistance
with competitive bidding, administration of the construction contracts, construction oversight, field
staking, quality assurance testing, and closeout services. The scope of work covered by this Contract
shall include the following tasks:

A. Survey & Mapping

1. Survey Control: Establish permanent horizontal and vertical control points along the project
corridor using GPS survey methods. The horizontal and vertical datums shall be approved by
the City. Permanent control points will generally be set at a spacing of one per block at street
intersections.

2. Aerial Mapping: Design survey will be completed using a small unmanned aircraft system
(i.e., drone). A minimum of five ground control points will be used for each mapping segment
to georectify the orthomosaic image and terrain mapping derived from drone aerial imagery.
Establish temporary control points as needed to supplement permanent control points for this
purpose. Drone mapping will be completed by a licensed FAA Part 107 remote pilot, and
FAA regulations will be followed. Flight approval will be obtained using the LAANC system.
The project plans will use aerial imagery from the drone mapping as a background, and key
elevations will be obtained from the collected topographic data. Portions of the mapping may
be partially obscured by tree cover, which is not anticipated to have significant impact on
project design but may somewhat inhibit survey data collection in certain areas. DOWL wiill
make reasonable efforts to schedule and conduct drone mapping to occur within available
weather openings and during acceptable site conditions.

3. Right-of-Way: City-provided GIS information will be used to delineate approximate property
and right-of-way lines on the plans. The plans will show street addresses and block/lot
designations. Property corner searches and plat research or delineation are not included in
this scope. All work is currently expected to be within existing City right-of-way or easements,
so this scope of work does not include any assistance with easement acquisition, such as
additional legal survey, preparation of easement exhibits, or other related tasks.

4. Existing Utilities & Services: City-provided GIS information will be used to delineate existing
water, sewer, and storm drain mains. Utility locates will be requested prior to the drone
survey using the 811 service, and located utilities will be delineated from the drone imagery.
Field-marked private utility information will be supplemented with available mapping
information, if provided by the various utilities upon request. All found water curb stops will be
GPS surveyed. This survey will supplement field locates performed by City staff, if provided
prior to the drone survey. Any unmarked and unfound water services will be delineated using
City-provided service records. Approximate water, sewer, and storm drain depths will be
established from City-provided as-built drawings. Utility measure-downs, including water
valves, sewer manholes, and storm manholes/inlets, will generally only be performed as
needed where as-built information does not exist and/or for any potential conflict or minimal
clearance with new work.

5. Deliverables:

a. High-resolution georectified orthomosaics in TIFF and KMZ formats for each project
segment
b.  High-resolution georectified point clouds in LAS format for each project segment
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B. Geotechnical

1. Geotechnical Investigations: Perform geotechnical engineering tasks, drill exploratory
borings, sampling, and laboratory testing, as necessary, to determine pavement section
thicknesses, subgrade treatment, groundwater conditions, utility foundation and backfill, and
thrust block recommendations. This scope is based on drilling 6 borings to depths of about
ten feet. If a planned borehole cannot be drilled due to utility conflicts or other circumstances,
a shallow pavement core up to a maximum depth of two feet will be drilled in its place. Due to
the expected groundwater depth (12-15 feet) well below the new water main depth, none of
the borings will be completed with a piezometer for groundwater monitoring. Soil borings in
the general project area from past projects will be referenced, if available. A literature review
of documented environmental issues directly adjacent to project area has already been
performed and there are two known leaking underground storage tank sites. A borehole is
planned adjacent to each of these two sites, and additional environmental soil monitoring,
sampling and testing will be performed at those two sites, consisting of photoionization
detector (PID) monitoring and sampling/testing for extractable petroleum hydrocarbons
(EPH) and volatile petroleum hydrocarbons (VPH). It is assumed that any contaminated
auger cuttings will either be put back into the borehole or sealed in large bulk sample bags
for disposal.

2. Geotechnical Report: Prepare a geotechnical report based on the findings of the
geotechnical investigations, with recommendations to be incorporated into the construction
specifications.

3. Deliverables:

a. Geotechnical report, including bore logs and test results, incorporated into project
manual

C. Pipeline Designs

1. General Water Main Replacement Design: Design utility alignments and profiles for new
water mains. Up to two preliminary water main alignments (plan view only) will be considered
along Grand Avenue, based on the previously-submitted DOWL proposal, and presented to
the City for input on the final design alignment. One preliminary alignment will roughly follow
the existing water main horizontal alignment. The final water main design will take into
consideration other utility locations, traffic control, business access, temporary water, water
main acceptance testing, and input from the City and the Montana Department of
Environmental Quality (MDEQ). New water main will be designed with 6.5 feet of ground
cover unless the required separation from other utilities cannot be achieved. Pipeline sizes
will match existing sizes (20-inch diameter along Grand Avenue and various diameters for
side-street lateral mains), with a minimum diameter of 8 inches, unless otherwise directed by
the City. No hydraulic modeling, field flow metering, or other sizing studies are included in
this scope.

2. Lead Water Services: Document any lead water services to be replaced from water main to
curb stop from City-provided records. The City will conduct all communication with property
owners and necessary testing during design and construction for lead service replacements.

3. Subsurface Potholing: If necessary, identify locations to perform subsurface potholing at
critical utility crossings or conflicts to identify specific utility elevations or locations. Survey the
elevations and locations in the field for incorporation into the design and restore the
surfacing. Due to the uncertainty of the amount of potholing that will be required, this scope
and the associated professional fee includes an allowance of $5,000 for the subcontracted
costs of a vacuum truck and any traffic control required to perform the potholing.

4. Design Considerations:

a. Identify issues related to construction work hours, work zones, construction
sequencing, disruptions to private access and parking, and other site constraints and
issues relating to construction. Coordinate various construction considerations with the
City and incorporate appropriate written specifications.
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b. Prepare written specifications addressing project-specific temporary water
requirements. Temporary water layouts will generally be the responsibility of the
construction contractor in conformance with the specifications; however, if applicable,
develop basic temporary water plans for fire services.

c. Develop water main acceptance testing zone schematics to include in the project
specifications.

d. Prepare details and specifications for thrust blocks, restrained joints, surface
restoration, insulation, cathodic protection using sacrificial anodes at metallic
appurtenances, and other required project features.

5. Plans & Project Manual: Prepare preliminary (30%), pre-final (90%), and final (100%) plans,
project manual, and opinions of probable cost. Plans and project manual will be prepared in
accordance with Montana Public Works Standard Specifications (MPWSS) and City of
Billings Standard Modifications, latest editions. City-provided lower resolution aerial imagery
may be used as a placeholder in the plans during preliminary design. Attend design review
meetings at each design stage, and other necessary coordination meetings or field reviews,
with City staff. Send pre-final plans to private utilities for review and comment as necessary,
and coordinate with utilities as needed regarding potential conflicts. Stamp and sign all final
plans and project manual with the seal of a Professional Engineer.

6. Deliverables:

a. Preliminary (30%) plans; PDF and/or 11"x17" format

b. Pre-final (90%) plans; PDF and/or 11"x17" format, and one set of 22"x34" drawings
upon request

c.  Pre-final project manual and opinion of probable cost; PDF format

d. Final (100%) plans and project manual for approvals and bidding; PDF and/or 11"x17"
format

D. Construction Traffic Control Plans

1. Preliminary Traffic Control Plans: Create preliminary traffic control plans, which are
anticipated to be a combination of site-specific layouts for work zones along Grand Avenue
(principal arterial street) and the impacted cross streets, along with details for business
access, detours, and/or other traffic control requirements as needed. It is assumed that there
will be no full street closures of Grand Avenue, but all adjacent cross streets may include full
closures as long as business and emergency access can be maintained. Coordinate with
other City construction projects as applicable. Traffic control plans will reference the City of
Billings Standard Modifications drawings where applicable. Certain traffic control plans may
be left up to the construction contractor to provide through the submittal process.

2. Final Traffic Control Plans: Finalize the preliminary traffic control plans based on City input
and final design elements.

3. Deliverables:
a. Preliminary traffic control plans; PDF and/or 11"x17" format
b. Final traffic control plans; PDF and/or 11"x17" format

E. Public & Agency Involvement

1. Stakeholder Coordination: Coordinate with City staff, adjacent property owners, and other
private and public stakeholders in the development of utility improvements. Compile property
owner and occupant information for adjacent parcels form City-provided cadastral data and
create address database. Prepare and send one comprehensive informational mailing to all
property owners and residents, which shall include general project information, notification of
a public meeting, general construction information, and notification of the construction
informational website and email list. Attend one public informational meeting during or after
final design. Conduct one-on-one follow-up discussions with individuals/businesses as
requested or determined to be necessary to address questions or design considerations.

2. Permitting: Apply for all Owner-required permits, licenses, and approvals necessary to

Appendix A 5



construct the project. This scope assumes a submittal package to MDEQ only. The City will
pay all permitting fees directly. Construction stormwater permits and construction dewatering
permits shall be the responsibility of the construction contractor and are excluded from this
scope.

3. Deliverables:
a. Property owner informational letter
b.  Design report, certified checklists, and other MDEQ submittal requirements

F. Bidding Assistance

1. Bid Form: Tabulate project quantities and create bid schedule. Finalize the Engineer's
opinion of probable cost based on final quantities.

2. Pre-Bid Services: Supply all bidding documents necessary for bidding and construction.
Distribution of the plans and project manual will be done electronically using the City’s Quest
CDN service and through www.montanabid.com. No hard copies of the plans and project
manual will be provided to bidders. Provide bid advertisement text to the City for publication.
Submission of the advertisement to publications and the cost for advertising will be
responsibility of the City. The planholders list will be maintained through Quest CDN.
Schedule and conduct a pre-bid conference, prepare meeting agenda and minutes, answer
bid questions, and prepare any necessary addenda.

3. Post-Bid Services: Attend the bid opening, analyze the bids, prepare and distribute a bid
tabulation, and make construction contract award recommendation(s).

4. Construction Contracting Services: Assist the City in procurement of the final contract
agreement, review bonds and insurance provided by the construction contractor, assemble
and distribute conforming copies of contract documents, and issue a Notice to Proceed for
construction.

5. Deliverables:

Bidding documents; PDF format

Final opinion of probable cost

Bid advertisement

Pre-bid meeting minutes

Addenda, as required

Bid tabulation

Recommendation of Award letter and Notice of Award
Conforming copies of the construction contract; 4 sets total
Notice to Proceed

~TQ 020 TP

G. Construction Administration & Inspection

1. Principal Assumptions: This scope and the associated professional fee assume:

a.  One construction contract and prime contractor for this project.

b. A total construction contract duration of 120 calendar days assuming standard 10-hour
workdays and a single mainline pipelaying crew producing an average of
approximately 30 LF per contract day.

c. Engineer shall consult with the City and act as representative for the City as defined in
the construction contract documents, which will incorporate the MPWSS, and
specifically the General Conditions contained therein as modified by the City of Billings
Standard Modifications, latest edition.

d. The extent and limitation of the duties, responsibilities, and authority of the Engineer
will be as assigned in the construction contract documents and shall not be modified,
except as Engineer may otherwise agree in writing.

2. Pre-Construction Services: Schedule and conduct a one pre-construction conference,
publish meeting minutes, and answer contractor questions. Conduct a pre-construction field
review with the contractor as necessary. Design phase drone imagery will serve as the
primary pre-construction photo documentation. Supplemental photos and videos will be
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taken from the ground in areas not visible in drone imagery.

3. Submittal Review: Review contractor's submittals, such as shop drawings, samples,
equipment, mix designs, aggregates, and other data, for conformance to the contract
documents. This review does not include acceptance review of any dewatering plans, and
shall not extend to contractor's means, methods, techniques, sequences, procedures, or
safety programs.

4. Inspection: Provide construction observation using resident project representatives (RPRS) to
assist Engineer in observing progress, quality of work, and conformance to the contract
documents and other applicable codes and standards. One full-time RPR will be provided for
this project. Additional time for RPRs includes contract review and preparation, early
temporary water inspection, report preparation, and punchlist item completion. Inspection
activities shall include review of all major work items. RPR will prepare daily inspection
reports, daily quantity summaries, weekly progress reports, weekly workforce and equipment
reports, and other reports as required. RPR responsibilities are further defined in the General
Conditions contained in the City of Billings Standard Modifications, latest edition.

5. Quality Assurance (QA) Materials Testing: Develop and implement a QA testing plan for
materials testing in accordance with the City of Billings Standard Modifications, latest edition.
Provide qualified personnel, equipment, and supplies for field testing of materials throughout
construction, including density tests, proctors, asphalt, and concrete testing. Monitor and
collect results from contractor's separate quality control materials testing program. Since QA
services may vary based on the contractor's means and methods, an allowance of up to
$15,000 has been provided for this construction materials testing scope.

6. Construction Staking: Provide personnel, equipment, and supplies for field staking of
principal elements of the construction layout, including centerline locations and offsets for
valves, hydrants, horizontal fittings, and intermediate points at approximately 100-foot
intervals, to give the contractor measurements, lines, locations, and grade necessary for
construction. The contractor will be responsible for any detailed layouts, such as laser and/or
other line and grade establishment techniques for laying pipe between staking intervals.

7.  Construction Administration:

a. Respond to contractor requests for information. Issue necessary clarifications and
interpretations of the contract documents. Notify the City immediately of any contract
problems or deviations from the approved contract documents. Issue notices as
required by the construction contract. Recommend and prepare Work Change
Directives and Change Orders for the City as necessary. Change Orders that require
additional design or construction services by Engineer will be considered Additional
Services and compensated in accordance with the provisions of this Contract.

b. Make visits to the site at intervals appropriate to various stages of construction to
observe, as an experienced and qualified design professional, the progress of the
contractor's work. Visits by the Engineer shall be limited to spot checking and similar
methods of general observation of the work as assisted by the RPR.

c. Receive, review, and transmit to City all contractor requests for City staff involvement
and approvals, such as valve and hydrant operation requests, water quality sampling
requests, traffic control reviews, etc. Monitor that the required advance notice
requirements are being met by contractor for all requests to the City for reviews,
inspections, operations, and testing.

d. Review and recommend monthly contractor payment requests.

8. Weekly Construction Meetings: Attend and conduct a weekly construction meeting with the
City and contractor. Allow up to 2 hours per week, assuming an 18-week contract, for the
weekly construction meeting and any related follow-up activities.

9. Informational Updates: Prepare weekly project informational update content via email,
including current project maps and work descriptions. The City will host and maintain the
website and/or social media platforms to publicize the information.

10. Substantial Completion Services: Conduct substantial completion and final inspections with
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City and contractor. Prepare and monitor punchlist items required for completion of the work
by contractor.

11. Record Drawings: Maintain documentation of all field installations, including the location of all
underground utilities encountered during construction, for assistance with preparation of
project record drawings. Prepare record drawings by incorporating all field modifications to
the construction drawings. Survey all new primary water main surface features (e.g.,
hydrants and valve boxes) following project completion to incorporate into the record
drawings and to provide accurate State Plane Coordinates of these features to the City.
Allow review by City of record drawings prior to issuing final record drawings. Record
drawings will also include, at a minimum, the location and depth, where available, of all
underground utilities installed or uncovered.

12. Anniversary Inspection: Conduct one-year and two-year anniversary inspections of the
project. Identify deficiencies and warranty items requiring correction and provide notification
to contractor.

13. Deliverables:

Pre-construction meeting minutes

Contractor submittals; electronic copy to City

Weekly RPR inspection reports, upon request

Monthly quality assurance materials testing reports, upon request

Miscellaneous construction forms, as required

Review set of record drawings; 11"x17" and/or PDF format

Final record drawings, in accordance with Part I, Section 2, Article D of this Contract,

and as required by MDEQ. The DWG file provided shall be on the project ground

coordinate system. The information provided in State Plane Coordinates shall be
limited to a point file, or equivalent, of all new primary water system features only.

Q-0 0®

H. Project Management & Quality Assurance
1. Project Management: Provide project management services throughout design and
construction. This task includes all project communication and coordination with the City and
all effort necessary to control the schedule and budget of the project.
2. Internal Quality Assurance: Provide internal quality assurance services throughout design
and construction, including review of all reports, plans, and specifications developed.
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Appendix B

Methods and Times of Payment

Section 1. Payments for Basic Services.

Billings shall authorize payment to the Engineer for services performed under
Appendix A of this Agreement. Partial payment shall be due the Engineer upon receipt
of the Engineer's pay estimate, said estimate being proportioned to the work
completed by the Engineer.

Billings shall deduct five percent (5%) from each monthly pay estimate to be held until
the completion of the final scope of work. The final payment shall be made only after
acceptance of final documents by Billings, and determination that the scope of work
has been satisfactorily completed.

A. For services rendered prior to construction, Appendix A, the Engineer shall be paid
based upon actual time accrued, but not to exceed the total contract amount.

1. Survey & Mapping $17,730
2. Geotechnical $28,275
3. Pipeline Design $75,600
4. Traffic Control Design $33,300
5. Public & Agency Involvement $16,075
6. Bidding Assistance $32,225
7.  Construction Administration & Inspection $257,845
8. Project Management & Quality Assurance $25,800
9. Total $486,850

B. Final payment shall be the above stated basic fee less all previous payments.

Section 2. Payments for Extra Services when Authorized by Billings.

Requests made or conditions identified by interested groups at the agency or public
meetings, which are beyond the scope and intent of this study shall be paid for on an
hourly basis at the applicable fees in Appendix D.

Section 3. Corrections.

Costs of Billings work that is required for corrections to the Engineer’s work which
requires redoing by Billings shall be deducted from any payments due the Engineer, if
the Engineer fails to make the required corrections.

Section 4. Fee Increases

For contracts and services that are expected to require more than one (1) year to
complete, the above stated basic services payments may be reviewed and adjusted
annually by mutual agreement of the parties, based upon documented evidence that
the Engineer’s costs and hourly rates as shown in Appendix D have increased for all
comparable clients.



Appendix C

Additional Services of Engineer

Extra Services of the Engineer will be paid only with written prior authorization by Billings.

A.

Requests made or conditions identified which are beyond the scope and intent of
the services identified under Appendix A.

Requests made or conditions identified by interested groups at the agency or
public meetings, which are beyond the scope and intent of this study.

Revisions or additions, when such revisions or additions are inconsistent with
written approvals or instructions previously given, required by enactment or
revisions of codes, laws, or regulations, or are due to other causes not solely within
control of the Engineer.

. Additional time and/or services resulting from additional requirements imposed by

any funding source for the use of those funds, as outlined in Part I, Section 14 of
this Contract.



Appendix D

Schedule of Professional Fees

Current agreements for engineering services stipulate that the standard hourly rates are
subject to review and adjustments. Hourly rates for services effective on the date of this
Agreement are included below.

The itemized schedule provided below includes direct labor costs, normal payroll and
overhead costs, transportation, furnishing equipment and materials normally required for
performance of the work and reasonable profit. Direct project costs not itemized herein shall be
paid for at actual cost.
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Montana Fee Schedule

DOWL Effective June 30, 2024

Until Further Notice

MONTANA FEE SCHEDULE

| Personnel Billing Rates |

Personnel are identified on our invoices by name and/or labor category.

Description Rate Description Rate
Accounting Manager $185 Engineer IX $250
Accounting Technician $120 Engineer X $265
Administrative Assistant $95 Engineering Technician | $100
Administrative Manager $125 Engineering Technician |l $115
Biologist | $130 Engineering Technician Il $125
Biologist II $140 Engineering Technician IV $140
Biologist Il $150 Engineering Technician V $155
Biologist IV $160 Engineering Technician VI $175
Biologist V $205 Environmental Specialist | $120
CAD Drafter | $105 Environmental Specialist I $135
CAD Drafter Il $120 Environmental Specialist Il $140
CAD Drafter Il $130 Environmental Specialist IV $150
CAD Drafter IV $140 Environmental Specialist V $155
CAD Drafter V $150 Environmental Specialist VI $190
Senior CAD Drafter $170 Environmental Specialist VII $210
Civil and Transportation Designer $135 Environmental Specialist VIII $225
Senior Civil and Transportation Designer $170 Environmental Specialist IX $245
Contract Administrator | $160 Environmental Specialist X $265
Contract Administrator Il $185 Field Project Representative | $115
Corporate Development Manager $230 Field Project Representative Il $125
Cultural Resources Specialist | $120 Field Project Representative |1l $155
Cultural Resources Specialist Il $140 Field Project Representative IV $170
Cultural Resources Specialist Il $145 Field Project Representative V $200
Cultural Resources Specialist IV $180 Geologist | $135
Cultural Resources Specialist V $195 Geologist Il $145
Document Production Supervisor $150 Geologist Il $155
Engineer | $130 Geologist IV $175
Engineer II $140 Geologist V $205
Engineer Il $155 GIS Coordinator $175
Engineer IV $175 GIS Manager $185
Engineer V $195 GIS Specialist $145
Engineer VI $205 GIS Technician $110
Engineer VII $215 Graphics Designer $130
Engineer VIII $225 Senior Graphics Designer $165
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DOWL

Description

Hydrogeologist |
Hydrogeologist Il
Hydrogeologist Il

Sr. Hydrogeologist

Intern |

Intern Il

Laboratory Manager
Laboratory Supervisor
Landscape Architect |
Landscape Architect I
Landscape Architect Ill
Landscape Architect IV
Landscape Architect V
Landscape Architect VI
Landscape Architect VI
Landscape Designer |
Landscape Designer ||
Marketing Assistant
Marketing Coordinator
Marketing & Administrative Manager
Materials Technician |
Materials Technician Il

Lead Materials Technician
Senior Materials Technician
Materials Manager

Planner |

Planner Il

Planner IlI

Planner IV

Planner V

Planner VI

Planner VI

Planner VIII

Planner IX

Planner X

Planning Technician
Professional Land Surveyor |
Professional Land Surveyor ||
Professional Land Surveyor |lI

Rate

$140
$165
$195
$225

$85
$105
$125
$105
$130
$145
$160
$175
$190
$200
$210

$95
$115
$105
$135
$225

$95
$105
$115
$125
$130
$120
$145
$160
$175
$190
$200
$210
$225
$240
$280
$110
$120
$130
$140
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Montana Fee Schedule
Effective June 30, 2024

Description

Professional Land Surveyor IV
Professional Land Surveyor V
Professional Land Surveyor VI
Professional Land Surveyor VI
Professional Land Surveyor VIII
Professional Land Surveyor IX
Professional Land Surveyor X
Professional Land Surveyor XI
Project Administrator

Project Assistant |

Project Assistant Il

Project Controller

Senior Project Controller
Project Manager |

Project Manager Il

Project Manager Il

Project Manager IV

Project Manager V

Project Manager VI

Project Manager VIl

Proposal Manager

Senior Proposal Manager
Public Involvement Assistant
Public Involvement Coordinator
Public Involvement Planner
Public Involvement Program Manager
Real Estate Services Manager
Right of Way Agent |

Right of Way Agent Il

Right of Way Agent Il

Right of Way Agent IV

Right of Way Agent V

Right of Way Agent VI

Right of Way Assistant

Risk Manager

Senior Manager |

Senior Manager |l

Senior Manager Il

Senior Manager IV

Until Further Notice

Rate

$150
$160
$165
$175
$185
$210
$220
$255
$135
$115
$130
$165
$185
$160
$175
$190
$205
$220
$235
$250
$140
$210
$115
$155
$135
$200
$180
$125
$140
$155
$170
$185
$215
$115
$200
$240
$260
$270
$295
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Montana Fee Schedule

DOWL s
Description Rate Description Rate
Senior Manager V $315 Survey Technician -- Supervisor $155
Senior Manager VI $335 Systems Administrator $155
Survey Technician | $90 Technical Coordinator $180
Survey Technician |l $95 Utility Operator $145
Survey Technician Il $100 Water Resource Specialist $195
Survey Technician IV $115 Water Rights Specialist | $160
Survey Technician IX $170 Water Rights Specialist I $190
Survey Technician V $120 Water Rights Specialist I $220
Survey Technician VI $130 Water Rights Technician | $105
Survey Technician VII $145 Water Rights Technician Il $115
Survey Technician VI $160 Water Rights Technician Il $125

| Survey Crews |
One-Person Survey Crew = $160/ hour
One-Person Survey Crew GPS/Robotics = $180/ hour
Two-Person Survey Crew = $240/ hour
Two-Person Survey Crew (PLS + LSIT) = $280/ hour
Two-Person Survey Crew GPS/Robotics = $255/ hour
Three-Person Survey Crew = $350/ hour

Travel, Mileage, and Miscellaneous
Lodging = Cost per night
Airfare = Cost
Vehicle Usage — Passenger Cars = $1.10/mile
Vehicle Usage — Trucks & SUV’s = $1.30/mile
Printing/Supplies/Phone/Fax/Postage = Note 3
In-House Usage Charges = Note 4

| Per Diem

Unless otherwise specified contractually, per diem will be billed when travel is more than 50 miles from the office during a meal
allowance period of three or more consecutive hours or involves an overnight stay. The three meal allowance periods are
breakfast (midnight to 10:00 a.m.), lunch (10:00 a.m.-3:00 p.m.), and dinner (3:00 p.m. to midnight).

1stand
Breakfast Lunch Dinner Incidentals Last Day Per Diem Rate
Billings $13.00 $15.00 $26.00 $5.00 $44.25 $59.00
Bozeman $18.00 $20.00 $36.00 $5.00 $59.25 $79.00
Helena $14.00 $16.00 $29.00 $5.00 $48.00 $64.00
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‘ Montana Fee Schedule
D ':l W L Effective June 30, 2024
Until Further Notice

Description Rate Description Rate

For all other cities not listed above and meal breakdown, use the following link:  https://www.gsa.gov/travel/plan-book/per-diem-rates

[Notes

1. DOWL’s Professional Services Fee Schedule is subject to adjustment each year or at the end of a contract period,
whichever is appropriate. Should adjustments be anticipated or required, such adjustments will not affect existing
contracts without prior agreement between Client and DOWL.

2. Straight-time rates are given. Multiply by 1.5 for overtime rates. Overtime rates will be applied at the rate prescribed
by applicable state law.

3. Direct reimbursable expenses such as travel, freight, subcontractors, and request beyond those requests considered
reasonable by the project manager for phone/fax/postage, office supplies, reproduction and photography, and
laboratory analysis will be billed at cost plus the negotiated markup.

4. In-house equipment usage charges or specialized software/equipment that are not separately stated on the fee
schedule will be negotiated at rates deemed fair and reasonable.

5. Late charges will be assessed on the unpaid balance of all accounts not paid within 30 days of the billing date, at a
rate of 1.0 percent per month (12% per year).
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Appendix E

Project Schedule

Based on a notice to proceed by Billings date no later than December 9, 2024, the
completion date for the Engineer’s work through final design shall be:

A. Preliminary (30%) Design: January 24, 2025
B. Pre-Final (90%) Design: February 28, 2025
C. Final (100%) Design and Bid Advertisement: March 21, 2025

Delays affecting the completion of the work within the time specified of more than ninety (90)
days, not attributable to or caused by the Parties hereto, may be considered as cause for the
renegotiation or termination of this Contract.

If the Engineer is behind on this Contract due to no fault of Billings, then the Engineer hereby
acknowledges the right of Billings to withhold future Contracts to the Engineer in addition to
any other remedy until this Contract is brought back on schedule or otherwise resolved.



Appendix F

Certificate(s) of Insurance




ltem 1. C.

City Council Regular

Date: 12/16/2024

Title: W.0. 25-01, Contract 3: Rosemont Water Main Replacement Project
Presented by: Debi Meling

Department: Public Works

Presentation: No

Legal Review: Template Contract

Project Number: N/A

RECOMMENDATION
Staff recommends the City Council award a professional engineering services contract for W.O. 25-01, Contract 3:
Rosemont Water Main Replacement, to Morrison-Maierle in the amount of $125,900.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

The City replaces and upgrades its water utilities as part of an annual maintenance program. This project will replace
approximately 1,750 feet of existing 16-inch ductile iron water main that is in poor condition. The water mains being
replaced were selected based on several criteria including age, break history, lead joint pipe, lead services,
undersized water mains, and replacement prior to future projects. This project will replace the 16-inch ductile iron
water main within Turnberry Circle and Rosemont Way from Briarwood Boulevard to McMasters Road with 8-inch
PVC, including all intersection lateral mains.

The existing 16-inch ductile iron water main is located in the boulevard under and adjacent to existing utilities such as
power and gas. The location and size of the water main makes repair of water main breaks difficult and dangerous.
Previous breaks on this water main have had costly private property damage. The new water main will be constructed
in a standard location in the street. When complete, this project will provide more reliable water service to residents
with a looped feed. In summary, this project is the second phase of a project completed in 2024 by City Public Works
to take the 16-inch transmission main out of the residential street, place it within Briarwood Boulevard, and then
replace the aging main within the residential street.

Morrison-Maierle was selected for the project using the proposal process. Five other proposals were received from
DOWL, KLJ, Performance Engineering, Sanbell, and Stahly Engineering. The consultant selection was based on
Project Team and Availability; Project Approach; and Firm Qualifications and Experience as related to the project
needs.

ALTERNATIVES
City Council may:

¢ Approve awarding the Professional Engineering Services Contract to Morrison-Maierle, or;

¢ Not approve awarding the Professional Engineering Services contract to Morrison-Maierle. If the project is not
awarded, the City's water mains in these areas will continue to be unreliable, risk property damage with breaks,
and will likely experience ongoing maintenance problems and expenses.

FISCAL EFFECTS
Water main replacements were budgeted in FY25 using Water Funds in the amount of $4,800,000. There are
adequate funds to award the contract. The remaining budget will be used for construction and materials testing.

Attachments
WO 25-01 Contract 3: Contract



Contract for Professional Architectural and

5 Bi"ings Engineering Services

Project: City of Billings W.0O. 25-01: Contract 3 — Rosemont Way Water
Main Replacement

In consideration of the mutual promises herein, the City of Billings and Morrison-Maierle, Inc.
agree as follows. This Contract consists of:

Part I, consisting of 15 Sections of Special Provisions;

Part Il, consisting of 11 Sections of General Provisions;

Appendix A consisting of 6 pages (Basic Services of Contractor);
Appendix B consisting of 2 pages (Methods and Times of Payment);
Appendix C consisting of 1 pages (Additional Services of Contractor);
Appendix D consisting of 4 pages (Schedule of Professional Fees);
Appendix E consisting of 1 pages (Project Schedule);

Appendix F consisting of 32 pages (Certificate(s) of Insurance); and

PART I
SPECIAL PROVISIONS

Section 1. Definitions.

In this Contract:

A. "Administrator® means the City Administrator or his designee.

B. “Billings” means the City of Billings.

C. “Engineer” and/or "Contractor" means Morrison-Maierle, Inc.

D. In Appendix A, Contractor is referring to the construction contractor.

Section 2. Scope of Services.

A. The Contractor shall perform professional services in accordance with Appendix A,
which is attached hereto and incorporated in this Section by reference.



B. Billings shall pay the Contractor in accordance with the Schedule of Professional
Fees attached as Appendix D and incorporated herein by reference for services
actually performed under this Contract.

C. Billings shall not allow any claim for services other than those described in this
Section. However, the Contractor may provide, at its own expense, any other
services that are consistent with this Contract.

D. The Engineer shall provide as-built drawings as approved by the City of Billings, to
the Administrator within 30 days after the project completion date. Final payment
will be withheld until the as-built drawings are received by the City of Billings.
Requirements for submitting as constructed documents of completed Private
Contracts, Work Orders, Special Improvement Districts and Site plans involving
any City of Billings infrastructure: a point file; 1 (*.asc, *.txt, comma delimited; point
number, northing, easting, elevation and description) / 2 (*.csv, with headings for;
point number, northing, easting, elevation and description), with northings and
eastings to the nearest tenth of a foot, elevations to the nearest hundredth of a
foot, representing new, updated or relocated City of Billings infrastructure features
such as, but not limited to Sanitary Sewer Manholes, Storm Drain Manholes, Water
Valves, Water Bends, Signals, Street Light, etc., in the coordinates of Montana
State Plane, Zone 2500 using NAD83(2011), Horizontal and NAVD88 Vertical,
Horizontal units and Vertical units will be International feet, one half size paper
copy to scale, one full size paper copy to scale, two CD’s or DVD’s with PDF files
being half size to scale and full size to scale and AutoCAD DWG files as-
constructed / as-built, Version 2016, or equivalent.

Section 3. Time for Performance.

A. This Contract becomes effective when signed on behalf of Billings.

B. The Contractor shall commence performance of the Work described in Section 2
on receipt of written Notice to Proceed and complete that performance in
accordance with the schedule set forth in Appendix E.

C. This Contract shall terminate at midnight on March 1, 2026. The parties may
extend this agreement, by mutual concurrence, for up to three months, in writing
prior to its termination.

Section 4. Compensation; Method of Payment.

A. Each month, or at the conclusion of each phase of the Work for which payment is
due, as negotiated on a per-task basis, the Contractor shall present a bill to the
Administrator describing the Work for which it seeks payment and documenting
expenses and fees to the satisfaction of the Administrator. If any payment is
withheld because the Contractor's performance is unsatisfactory, the Administrator
must, within ten (10) days of the payment denial, notify the Contractor of the
payment denial and set forth, with reasonable specificity, what was unsatisfactory
and why. Billings will pay Contractor within 30 days of receiving an acceptable
invoice.

B. The Contractor is not entitled to any compensation under this Contract, other than
is expressly provided for in this Section.

C. As a condition of payment, the Contractor shall have paid all City taxes currently
due and owing by the Contractor.



Section 5.

Termination of the Contractor's Services.

The Contractor's services under Section 2 of this Part may be terminated:

A.
B.

Section 6.

By mutual consent of the parties.

For the convenience of Billings, provided that Billings notifies the Contractor in
writing of its intent to terminate under this paragraph at least 10 days prior to the
effective date of the termination.

For cause, by either party where the other party fails in any material way to perform
its obligations under this Contract. Termination under this Subsection is subject to
the condition that the terminating party notifies the other party of its intent to
terminate, stating with reasonable specificity the grounds therefor, and the other
party fails to cure the default within 30 days after receiving the notice.

Duties Upon Termination

A.

If Billings terminates the Contractor's services for convenience or Contractor
terminates services for cause, Billings shall pay the Contractor for its actual costs
reasonably incurred in performing before termination and Billings shall pay for
services rendered prior to termination. Payment under this Subsection shall never
exceed the total compensation allowable under Section 4 of this Part. All finished
and unfinished documents and materials prepared by the Contractor shall become
the property of Billings.

If the Contractor’'s services are terminated for cause, Billings shall pay the
Contractor the reasonable value of the services satisfactorily rendered prior to
termination, less any damages suffered by Billings because of the Contractor’s
failure to perform satisfactorily. The reasonable value of the services rendered shall
never exceed ninety percent (90%) of the total compensation allowable under
Section 4 of this Part. Any finished or unfinished documents or materials prepared
by the Contractor under this Contract shall become the property of Billings at its
option.

If the Contractor receives payments exceeding the amount to which it is entitled
under Subsections A or B of this Section, he shall remit the excess to the
Administrator within 30 days of receiving notice to do so.

. The Contractor shall not be entitled to any compensation under this Section until

the Contractor has delivered to the Administrator all documents, records, Work
product, materials and equipment owned by Billings and requested by the
Administrator.

If the Contractor's services are terminated for whatever reason the Contractor shall
not claim any compensation under this Contract, other than that allowed under this
Section.

If a final audit has not been performed before the Contractor's services are
terminated, Billings may recover any payments for costs disallowed as a result of
the final audit.

. Except as provided in this Section, termination of the Contractor's services under

Section 5 of this Part does not affect any other right or obligation of a party under
this Contract.



Section 7. Insurance.

A. The Contractor shall maintain in good standing the insurance described in
Subsection B of this Section. Before rendering any services under this Contract,
the Contractor shall furnish the Administrator with proof of insurance in accordance
with Subsection B of this Section.

B. The Contractor shall provide the following insurance:

1. Workers' compensation and employer's liability coverage as required by
Montana law.

2. Commercial general liability, including contractual and personal injury
coverage’s -- $1,500,000 per occurrence.

3. Commercial automobile liability -- $1,500,000 per accident.

4. Professional liability in the amount of $1,500,000 per claim.

C. Each policy of insurance required by this Section shall provide for no less than 30
days' advance notice to Billings prior to cancellation.

D. Billings SHALL be listed as an additional insured on all policies except Professional
Liability and Worker's Compensation Policies. In addition, all policies except
Professional Liability and Worker's Compensation shall contain a waiver of
subrogation against Billings.

Section 8. Assignments.

Unless otherwise allowed by this Contract or in writing by the Administrator, any
assignment by the Contractor of its interest in any part of this Contract or any delegation of
duties under this Contract shall be void, and an attempt by the Contractor to assign any part
of its interest or delegate duties under this Contract shall give Billings the right immediately to
terminate this Contract without any liability for Work performed.

Section 9. Ownership; Publication, Reproduction and Use of Material.

A. Except as otherwise provided herein, all data, documents and materials produced
by the Contractor under this Contract shall be the property of Billings, which shall
retain the exclusive right to publish, disclose, distribute and otherwise use, in whole
or in part, any such data, documents, or other materials. Exclusive rights shall not
be attributed to portions of such materials presently in the public domain or which
are not subject to copyright. Contractor shall retain rights to pre-existing
proprietary property including but not limited to interactive models. The Contractor
shall have the right to include photographic or artistic representations of the design
and construction of the Project among the Contractor's promotional and
professional materials. The Contractor's materials shall not include Billings’
confidential or proprietary information regardless of whether Billings has previously
advised the Contractor in writing of the specific information considered by Billings
to be confidential and proprietary.

B. Equipment purchased by the Contractor with Contract funds: See Appendix A,
Section 3. Scope of Work.

C. Should Billings elect to reuse Work products provided under this Contract for other
than the original project and/or purpose, Billings will indemnify and hold harmless



the Contractor from any and all claims, demands and causes of action of any kind
or character arising as a result of reusing the documents developed under this
contract. Additionally, any reuse of design drawings or specifications provided
under this Contract must be limited to conceptual or preliminary use for adaptation,
and the original Contractor’s or subcontractor’s signature, professional seals and
dates removed. Such reuse of drawings and specifications, which require
professional seals and dates removed, will be signed, sealed, and dated by the
professional who is in direct supervisory control and responsible for adaptation.

Section 10. Notices.

Any notice required pertaining to the subject matter of this Contract shall be either sent
via facsimile (FAX) or mailed by prepaid first class registered or certified mail, return receipt
requested to the following addresses:

Billings: City Engineer (Mac Fogelsong, PE)
City of Billings
Public Works Department
2224 Montana Avenue
Billings, Montana 59101 FAX: (406) 237-6291 / PHONE: (406) 657-8232

Contractor: Morrison-Maierle, Inc.
Jill Cook, PE
315 North 25™ Street, Suite 102
Billings, Montana 59101 PHONE: (406) 656-6000

Notices are effective upon the earlier of receipt, proof of good transmission (facsimiles
only), or 5 days after proof of proper posting.

Section 11. Contract Budget.

In connection with its performance under this Contract, the Contractor shall not make
expenditures other than as provided in line items in the Contract budget.

Section 12. Force Majeure.

A. Any failure to perform by either party due to force majeure shall not be deemed a
violation or breach hereof.

B. As used in this Contract, force majeure is an act or event of substantial magnitude,
beyond the control of the delayed party, which delays the completion of this
Contract, including without limitation:

1. Any interruption, suspension or interference resulting solely from the act of
Billings or neglect of Billings not otherwise governed by the terms of this
Contract.

2. Strikes or Work stoppages.

3. Any interruption, suspension or interference with the project caused by acts of
God, or acts of a public enemy, wars, blockades, insurrections, riots, arrests or
restraints of governments and people, civil disturbances or similar occurrences.



4. Order of court, administrative agencies or governmental officers other than
Billings.

Section 13. Financial Management System.

The Contractor shall establish and maintain a financial management system that:

A.

B.

m

G.
H. Provides a systematic method assuring the timely and appropriate resolution of

Provides accurate, current, and complete disclosure of all financial transactions
relating to the Contract;

Maintains separate accounts by source of funds for all revenues and expenditures
and identifies the source and application of funds for the Contractor's performance
under this Contract, including information pertaining to subcontracts, obligations,
unobligated balances, assets, liabilities, outlays and income;

Effectively controls and accounts for all municipal funds and Contract property;
Compares actual expenditures with budgeted amounts and relates financial
information to performance or productivity data including unit cost information
where applicable;

Allocates administrative costs to direct service delivery units;

Minimizes the time between receipt of funds from Billings and their disbursement
by the Contractor;

Provides accounting records supported by source documentation; and

audit findings and recommendations.

Section 14. Funding Requirements.

In the event that any funding source for this Contract should impose additional
requirements upon Billings for the use of those funds, the Contractor agrees to abide by
those additional requirements immediately upon receipt of written notice thereof from Billings.

Section 15. Subcontracts.

The Contractor may enter into subcontracts for the purchase of goods and services
necessary for the performance of this Contract, provided:

A.

Every subcontract shall be reduced to writing and contain a precise description of
the services or goods to be provided and the nature of the consideration paid
therefor.

Every subcontract under which the Contractor delegates the provision of services
shall be subject to review and approval by the Administrator before it is executed
by the Contractor.

. Every subcontract in an amount exceeding $1,000 shall require reasonable access

to business records of the subcontractor relating to the purchase of goods or
services pursuant to the subcontract.



Section 1.

PART I
GENERAL CONTRACT PROVISIONS

Relationship of Parties.

The Contractor shall perform its obligations hereunder as an independent Contractor
of Billings. Billings may administer the Contract and monitor the Contractor’s compliance with
its obligations hereunder. Billings shall not supervise or direct the Contractor other than a
provided in this Section.

Section 2.

Nondiscrimination.

A.

The Contractor will not discriminate against any employee or applicant for
employment because of race, color, religion, national origin, ancestry, age, sex, or
marital status or who is a "qualified individual with a disability" (as that phrase is
defined in the Americans With Disabilities Act of 1990). The Contractor will take
affirmative action to ensure that applicants are employed and that employees are
treated during employment without regard to their race, color, religion, or mental or
physical impairment/disability. = Such action shall include, without limitation,
employment, upgrading, demotion or transfer, recruitment or recruiting advertising,
layoff or termination, rates of pay or other forms of compensation, and selection for
training including apprenticeship. The Contractor agrees to post, in conspicuous
places available to employees and applicants for employment, notices setting forth
the provisions of this non-discrimination clause.

The Contractor shall state, in all solicitations or advertisements for employees to
Work on Contract jobs, that all qualified applicants will receive equal consideration
for employment without regard to race, color, religion, national origin, ancestry,
age, sex or marital status, or mental or physical impairment/disability.

. The Contractor shall comply with any and all reporting requirements that may apply

to it which the City of Billings may establish by regulation.

. The Contractor shall include the provisions of Subsections A through C of this

Section in every subcontract or purchase order under this Contract, so as to be
binding upon every such subcontractor or vendor of the Contractor under this
Contract.

The Contractor shall comply with all applicable federal, state, and city laws
concerning the prohibition of discrimination.

The Contractor and subcontractor shall abide by the requirements of 41 CFR 60-
300.5(a) and 41 CFR 60-741.5(a), which prohibit discrimination against qualified
protected veterans and/or qualified individuals on the basis of disability, and
requires affirmative action by covered prime contractors and subcontractors to
employ and advance in employment qualified protected veterans and individuals
with disabilities.

. The Contractor and subcontractor shall abide by the requirements of 41 CRF 60-

1.4, which states employees or applicates may not be discharged or in any other
manner discriminated against because they have inquired about, discussed, or
disclosed their own pay or the pay of another employee or applicant. However,
employees who have access to the compensation information of other employees



or applicants as a part of their essential job functions cannot disclose the pay of
other employees or applicants to individuals who do not otherwise have access to
compensation information, unless the disclosure is (a) in response to a formal
complaint or charge, (b) in furtherance of an investigation, proceeding, hearing, or
action, including an investigation conducted by the employer, or (c) consistent with
the contractor’s legal duty to furnish information.

Section 3. Permits, Laws, and Taxes.

The Contractor shall acquire and maintain in good standing all permits, licenses and
other entitlements necessary to its performance under this Contract. All actions taken by the
Contractor under this Contract shall comply with all applicable statutes, ordinances, rules and
regulations. The Contractor shall pay all taxes pertaining to its performance under this
Contract.

Section 4. Nonwaiver.

The failure of either party at any time to enforce a provision of this Contract shall in no
way constitute a waiver of the provision, nor in any way affect the validity of this Contract or
any part hereof, or the right of such party thereafter to enforce each and every provision
hereof.

Section 5. Amendment.

A. This Contract shall only be amended, modified or changed by a writing, executed
by authorized representatives of the parties, with the same formality as this
Contract was executed.

B. For the purposes of any amendment modification or change to the terms and
conditions of this Contract, the only authorized representatives of the parties are:

Contractor: President or Vice President

(title of position)

Billings: City Council or Authorized Designee

C. Any attempt to amend, modify, or change this Contract by either an unauthorized
representative or unauthorized means shall be void.

Section 6.  Jurisdiction; Choice of Law.

Any civil action rising from this Contract shall be brought in the District Court for the
Thirteenth Judicial District of the State of Montana, Billings. The law of the State of Montana
shall govern the rights and obligations of the parties under this Contract.

Section 7.  Severability.

Any provision of this Contract decreed invalid by a court of competent
jurisdiction shall not invalidate the remaining provisions of the Contract.



Section 8. Inteqgration.

This instrument and all appendices and amendments hereto embody the entire
agreement of the parties. There are no promises, terms, conditions or obligations other than
those contained herein; and this Contract shall supersede all previous communications,
representations or agreements, either oral or written, between the parties hereto.

Section 9. Liability.

A. The Contractor shall indemnify, defend, save, and hold Billings harmless from any
and all claims, causes of action, lawsuits, damages, judgments, liabilities, and
litigation costs and expenses including reasonable attorneys’ fees and costs,
arising from any wrongful or negligent act, error or omission of the Contractor or
any agent, employee or subcontractor as a result of the Contractor's or any
subcontractor’s performance pursuant to this Contract.

B. The Contractor shall not indemnify, defend, save and hold Billings harmless from
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses or attorneys’ fees and costs arising from wrongful or negligent
acts, error or omission solely of Billings occurring during the course of or as a result
of the performance of the Contract.

C. Billings shall indemnify, defend, save, and hold the Contractor harmless from any
and all claims, causes of action, lawsuits, damages, judgements, liabilities, and
litigation costs and expenses including reasonable attorneys’ fees and costs,
arising from any wrongful or negligent act, error or omission of Billings or any
agent, employee or subcontractor as a result of Billings’ or any subcontractor’s
performance pursuant to this Contract.

D. Billings shall not indemnify, defend, save and hold the Contractor harmless from
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses or attorneys’ fees and costs arising from wrongful or negligent
acts, error or omission solely of the Contractor occurring during the course of or as
a result of the performance of the Contract.

E. Where claims, lawsuits or liability, including attorneys’ fees and costs arise from
wrongful or negligent act of both Billings and the Contractor, the Contractor shall
indemnify, defend, save, and hold Billings harmless from only that portion of
claims, causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses including attorneys’ fees and costs, which result from the
Contractor’s or any subcontractor’s wrongful or negligent acts occurring as a result
from the Contractor’s performance pursuant to this Contract.

Section 10. Inspection and Retention of Records.

The Contractor shall, at any time during normal business hours and as often as
Billings may deem necessary, make available to Billings, for examination, all of its records
with respect to all matters covered by this Contract for a period ending three years after the
date the Contractor is to complete performance in accordance with Section 2 of the Special
Provisions. Upon request, and within a reasonable time, the Contractor shall submit such
other information and reports relating to its activities under this Contract, to Billings, in such



form and at such times as Billings may reasonably require. The Contractor shall permit
Billings to audit, examine and make copies of such records, and to make audits of all
invoices, materials, payrolls, records of personnel, and other data relating to all matters
covered by this Contract. Billings may, at its option, permit the Contractor to submit its
records to Billings in lieu of the retention requirements of this Section.

Section 11. Availability of Funds.

Payments under this Contract may require funds from future appropriations. If
sufficient funds are not appropriated for payments required under this Contract, this Contract
shall terminate without penalty to Billings; and Billings shall not be obligated to make
payments under this Contract beyond those which have previously been appropriated.
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IN WITNESS WHEREOF, the parties have executed this Contract on the date and at
the place shown below.

CITY OF BILLINGS, MONTANA Morrison-Maierle, Inc.
BUSINESS NAME

WILLIAM A. COLE, SIGNATURE
MAYOR

Jill Cook, P.E.
APPROVED AS TO FORM: PRINT NAME

Vice President
PRINT TITLE

CITY ATTORNEY’S OFFICE

ATTEST:

DENISE BOHLMAN, CITY CLERK
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Appendix A

Basic Services of Engineer
City of Billings W.0O. 25-01: Contract 3 — Rosemont Way Water Main
Replacement

Section 1. Engineer’s Rights and Duties.

A. To furnish all labor, materials, equipment, supplies, and incidentals necessary to
conduct and complete the Engineer’s portion of the project as defined in the scope
of work and to prepare and deliver to Billings all plans, specifications, bid
documents, and other material as designated herein.

B. Ascertain such information as may have a bearing on the work from local units of
government, utility companies, and private organizations and shall be authorized to
procure information from other authorities besides Billings, but shall keep Billings
advised as to the extent of these contacts and the results thereof.

C. Prepare and present such information as may be pertinent and necessary in order
for Billings to pass critical judgment on the features of the work. The Engineer
shall make changes, amendments or revisions in the detail of the work as may be
required by Billings. When alternates are being considered, Billings shall have the
right of selection.

D. Engineer’s work shall be in accordance with the standards of sound engineering
and present City, State, and National standards and policies currently in use.

E. Conform to the requirements of the Montana Code Annotated Title 18 “Public
Contracts” and more particularly Sections 18-2-121 and 18-2-122, and all other
codes of the State of Montana applicable to providing professional services
including codes and standards nationally recognized.

F. The Engineer shall certify with the submission of final plans that the plans are in
conformance with applicable sections of Title 69, Chapter 4, Part 5, of the Montana
Code Annotated as pertaining to existing utilities.

G. To perform professional services in connection with the project and will serve as
Billings’ representative in those phases of the project to which this agreement
applies.

H. Where Federal funds are involved, the necessary provisions to meet all
requirements will be complied with and documents secured and placed in the
bidding documents.

I. Submit an estimated progress schedule as to time and costs at the beginning of
the work, and monthly progress reports thereafter until complete. The reports will
include any problems, potential problems, and delays as foreseen by the Engineer.
Reports will be submitted in a timely manner to permit prompt resolution of
problems.



J. Name a Task Director who shall be the liaison between Billings and the Engineer.
For this project the Task Director designated for the Engineer is Kurtis DeShaw,
P.E. working under the Principal-in-Charge, Jill Cook, P.E.

Section 2. Billings Rights and Duties.

A. To furnish all labor, materials, equipment, supplies, and incidentals necessary to
conduct and complete Billings’ portion of the project as designated in the scope of
work.

B. Name a Task Director who shall be the liaison between the Engineer and Billings.
For this project, the Task Director designated is Travis Harris, P.E.

Section 3. Scope of Work.

The Engineer shall perform the work outlined in this agreement, including the completion of
design and construction engineering phase services for W.0. 25-01: Contract 3 — Rosemont
Way Water Main Replacement. Design and construction work includes approximately 1,750
linear feet (LF) of 8-inch water main to replace the existing 16-inch water main in Turnberry
Circle and Rosemont Way.

The scope of work is summarized below:

TASK 000 - PROJECT MANAGEMENT

Project management for the design and construction phases will include all project
coordination between the City and the consultant team members. This management
task includes communicating ideas, questions, and issues to ensure the design
encompasses the input from the project personnel for both the City and Morrison-
Maierle. Project management also involves a project kickoff meeting and the effort
necessary to control the project’s quality, schedule, and budget.

TASK 030 — SURVEY

Design phase survey services are not included in this scope.
Construction phase survey services will consist of the following:

e Provide personnel, equipment, and supplies for construction layout and control.

e Staking shall include centerline locations and offsets for the principal
components of the work (valves, hydrants, horizontal fittings) and intermediate
points at approximately 100 feet between principal components for the water
main.

e Survey shall reference and preserve all existing survey monuments and
benchmarks. All monuments required within the project shall be punched and
elevations shown on as-built drawings.

TASK 039 — GEOTECHNICAL EVALUATION
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Geotechnical engineering will be provided by a subconsultant and shall include field
observation and sampling, laboratory testing, and review of subsurface soils to
determine appropriate pavement section design alternatives, sub-grade treatment,
groundwater conditions, and foundations and backfill recommendations for utility
installations. Recommendations for specific construction materials established in this
review will be included in the project plans and specifications. Design geotechnical
work will include up to two (2) soil borings in the planned water replacement areas at a
depth of 10 feet and up to two (2) asphalt cores.

Quality assurance soil density tests, proctors, asphalt, and concrete testing are
included in the construction materials testing scope up to $6,000. Since actual
geotechnical testing fees may vary based on the contractor's means and methods, the
Engineer shall notify the City as construction progresses if an amendment will be
required to cover services above this amount.

TASK 040 — DESIGN AND BIDDING

The following work will be performed under this task:

e Review existing record drawings to verify depths and locations of existing
utilities. Perform valve and manhole measure downs to verify depths of existing
water and sewer mains where this information is not available on record
drawings, or to verify depths where there is minimal clearance at utility
crossings.

e The City will locate the water services and notify the Engineer when the location
is complete.

o No additional location services are included in this scope.
o Services that are not identifiable will be identified to be located by the
contractor during construction.

e An initial search on the MDEQ database indicates there are no existing leaking
underground storage tank (LUST) sites in the project areas. No additional
provisions for LUST sites are included in this scope.

e Cathodic protection shall consist of fusion bonded epoxy coated bends and
valves with Mars Caps for bolts and nuts and Poly Wrap around all fittings and
valves. No additional design is included in this scope for cathodic protection.

e Only one pipeline alignment will be designed on the final plans.

e General, non-detailed temporary water provisions shall be incorporated into the
specifications to discuss the pump station and coordination with the City on the
installation of pressure reducing valves if required.

e Coordinate with permitting agencies, including the Montana Department of
Environmental Quality (MDEQ), and public/private utilities. No permitting fees
are included in the scope of this project.

e Traffic control will be addressed with written specifications and referencing the
traffic control drawings in the City of Billings Standard Modifications to MPWSS.
No other traffic control plans will be prepared by the Engineer for the other
project areas.

e Prepare preliminary plans. Deliverables will include preliminary plans at 50%
complete for review by the City. An electronic file (PDF) and one (1) 11"x17”
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copy of the review set will be provided to the City for review. A PDF copy will
also be sent to each utility company in the project areas. Engineer will follow up
with the utilities to ensure they received the plans sent to them. Engineer will
hold a meeting for utilities to attend to discuss potential conflicts, if any are
expected.

Hold a review meeting with City staff at 50% to discuss the project.

Perform up to one field review with City and other agencies, as required.
Develop 90% plans, specifications, quantity estimates, and opinion of probable
costs for final review by City staff. Engineer will meet with City staff to review
90% comments. One 11”x17” copy of plans and one printed project manual will
be provided to the City, as well as an electronic file (PDF).

Seal and sign all final plans, specifications, submitted calculations, and reports
with the seal of the Montana licensed Professional Engineer in responsible
charge of the work.

Submit plans, specifications, design summary, certified checklist, and any
necessary deviation requests for the water main replacement to MDEQ for
review. The City will pay respective permitting fees directly. Coordinate with
MDEQ on any follow-up comments/requirements.

Develop final plans and specifications incorporating any final comments from
the City or DEQ.

Prepare informational letter and deliver to property owners adjacent to the
project areas. Attend one informational public meeting during design.

Bidding services will be provided as follows:

This project will be planned to be bid in one schedule. Update the opinion of
probable cost to be used for the bid opening.

Provide bid advertisement text to City for publication. Submission of the
advertisement to publications and the cost for advertising will be responsibility
of the City.

Distribution of plans and specifications will be done electronically using the
City’s Quest CDN service and through www.montanabid.com. No hard copies
of the plans and specifications will be provided to the bidders. Two (2) 11°x17”
copies will be provided to the City, as well as an electronic file (PDF).

The plan holder’s list will be maintained through Quest CDN.

Answer prospective bidders’ questions regarding the project.

Schedule and hold a pre-bid conference with interested contractors and
suppliers. Prepare agenda for the meeting.

Prepare and distribute addenda as necessary.

Attend bid opening, analyze bid proposals, publish a bid tabulation, and make
recommendations on awarding a construction contract.

TASK 050 — CONSTRUCTION ADMINISTRATION

Construction administration will include the following tasks:
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Prepare digital copies of construction contract documents and distribute to
Contractor and City.

Schedule and hold a pre-construction conference prior to commencement of
work at the site. Issue meeting minutes to Contractor and City.

Take pre-construction photos and/or videos of proposed work areas.

Coordinate appropriate quality assurance testing of materials intended for
incorporation into the project and require documentation of testing results.
Provide RPR services including observation of construction for confirmation of
general conformance with the drawings and specifications. Observation of work
shall be made on a full-time basis (for a duration of an 8-hour work day) while
any major item of work is in progress. Major items of work shall include, but not
be limited to, water main installation; subgrade preparation; gravel base course
preparation; asphalt trench restoration; and concrete pouring and finishing. The
RPR will attempt to prioritize observation of most critical items. Observation,
however, is not exhaustive for time extended beyond the planned 8-hour work
day. Each daily review shall be documented in a virtual format and kept in
consecutive order with the project file. Copies of the daily review reports shall
be furnished to the City as requested during construction. Engineer will notify
the City as soon as practical of contract problems or deviation from approved
plans.

Coordinate and administer weekly progress meetings for a 35-calendar day
project to substantial completion. It is assumed final completion shall be 7-
calendar days after substantial completion.

Coordinate with the public through the development and distribution of
informational handouts at the start of construction.

Prepare a weekly construction update email and project map showing work
areas to include on the City’s website or Facebook.

This project is planned based on a construction contract time of 35-calendar
days. It is assumed that only one (1) main line construction crew will be allowed
to work on this project. This project is planned for one (1) RPR at ten (8) hours
per working day for 25 working days. Additional RPR time includes 6 hours of
preparation, pre-construction conference meeting, and contract review and 10
hours for punch list items.

Coordinate with geotechnical subcontractor to interpret QA materials testing
results and recommendations and coordinate with field observations.

The Engineer shall record the location and depth, where available, of all
underground utilities.

Engineer shall ascertain that the Contractor has all needed permits to
accomplish his work during construction.

Review shop drawings, samples, equipment, temporary water plans, traffic
control plans, valve operation requests, asphaltic concrete mix design, concrete
mix design, aggregate, and other data submitted by the Contractor as described
in the construction contract.

Evaluate and respond to Requests for Information (RFI) from Contractor.
Prepare monthly and final pay estimates for construction and prepare contract
administration forms monthly. These will be submitted in Billings’ approved
format.

Engineer shall provide City with geotechnical testing reports after construction.
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Prepare and recommend field orders and change orders when necessary due
to conditions encountered during construction or City requested changes. Work
resulting in contract overage will be processed by approved change orders
using Billings’ standard format.

Engineer construction administration phase time included in this contract is
capped at 8 hours for the project manager and 65 for the project engineer.
Actual time required may vary based on the Contractor's means and methods.
The Engineer shall notify the City as construction progresses if an amendment
will be required to cover services above this amount.

TASK 060 — CLOSEOQUT

Closeout services will be provided as follows:

Following receipt of red-lined drawings from the general contractor and any
review comments from Billings, make necessary changes and furnish Billings
with record drawings in general accordance with Section 2D of Part | of this
contract. Record drawings shall include, but not be limited to:

o Locations of water services, bends, fittings, valves and hydrants will be
measured in the field by the RPR.

o All above elevations shall be referenced to a permanent benchmark
elevation that is clearly shown on the plans.

o Record drawings are due to the City within 60 days of the Contractor’'s
final payment (contingent on the Contractor submitting as-built
information) and before final payment to the Engineer.

Schedule and make a final inspection with Billings and certify to DEQ that all
construction items were constructed according to plans and specifications and
are acceptable to the Engineer.

Issue Certificate of Substantial Completion.

Schedule and review the project with Billings prior to the expiration of
construction warranty period and provide a certification of final acceptance. If
any problems are found, send a list of deficiencies to Billings and Contractor
and continue until acceptable.

TASK 088 — QUALITY ASSURANCE

Internal quality assurance will be provided for all reports, plans, and specifications
furnished to the City or other agencies at the 50% and 90% submittals. The Quality
assurance reviewer will also provide technical assistance to guide the design team.
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Appendix B

Methods and Times of Payment
City of Billings W.0O. 25-01: Contract 3 — Rosemont Way Water Main
Replacement

Section 1. Payments for Basic Services.

Billings shall authorize payment to the Engineer for services performed under
Appendix A of this Agreement. Partial payment shall be due the Engineer upon
receipt of the Engineer's pay estimate, said estimate being proportioned to the
work completed by the Engineer.

Billings shall deduct five percent (5%) from each monthly pay estimate to be held
until the completion of the final scope of work. The final payment shall be made
only after acceptance of final documents by Billings, and determination that the
scope of work has been satisfactorily completed.

A. For services rendered as described in Appendix A, the Engineer shall be paid
based upon actual time accrued, but not to exceed the following total fee:

1. Task 000 — Project Management $6,450.00
2. Task 030 — Survey $3,650.00
3. Task 039 — Geotechnical $12,100.00
4. Task 040 — Design $44,050.00
5. Task 050 — Construction Administration $50,500.00
6. Task 060 — Project Closeout $7,100.00
7. Task 088 — Quality Assurance $2,050.00

TOTAL $125,900.00

B. Final payment shall be the above stated basic fee less all previous payments.

Section 2. Payments for Extra Services when Authorized by Billings.

Requests made or conditions identified by interested groups at the agency or public
meetings, which are beyond the scope and intent of this project shall be paid for by a
negotiated fee.

Section 3. Corrections.

Costs of Billings work that is required for corrections to the Engineer’s work which
requires redoing by Billings shall be deducted from any payments due the Engineer, if
the Engineer fails to make the required corrections.



Section 4. Fee Increases

For contracts and services that are expected to require more than one (1) year to
complete, the above stated basic services payments may be reviewed and adjusted
annually by mutual agreement of the parties, based upon documented evidence that
the Engineer’s costs and hourly rates as shown in Appendix D have increased for all
comparable clients.



Appendix C

Additional Services of Engineer
City of Billings W.0O. 25-01: Contract 3 — Rosemont Way Water Main
Replacement

Additional Services of the Engineer will be paid only with written prior authorization by
Billings.

A. Additional Services are defined as requests made or conditions identified which are
beyond the scope and intent of the services identified under Appendix A.



Appendix D

Schedule of Professional Fees
City of Billings W.O. 25-01: Contract 3 — Rosemont Way Water Main
Replacement

Current agreements for engineering services stipulate that the standard hourly rates are
subject to review and adjustments. Hourly rates for services effective on the date of this
Agreement are included below.

The itemized schedule provided below includes direct labor costs, normal payroll and
overhead costs, transportation, furnishing equipment and materials normally required for
performance of the work and reasonable profit. Direct project costs not itemized herein shall be
paid for at actual cost.



Section 1. Professional Services.

= Morrison

Standard Billing Rate Schadule

mm Maierle Effective Thru

argianrs - marveyTe - planean - geTests Dacember 31, 2024

Enginear Supervising Engineer ¥ ART.00 4287.00
Supervising Engineer IV AXA0.00 280,00
Supervising Engineer |11 557,00 4257.00
Supervising Engineer || SH6.00 S245.00
Supervising Engineer | AH33.00 S233.00
Senior Engineer |I £216,00 £216.00
Semior Enginesr | 3197.00 5149700
[Desipn Engineer 1 518400 S1R6.00
Darsign Engineeer | 517200 172,00
Engineer Intern |1 4142.00 5142.00
Enpineer Intern | 125,00 S125.00
Planner Supervising Seniar Planner %225.00 4225.00
Senior Flanner 195,00 F195.00
Planner 111 4151,00 S151.00
Planier |l 5138.00 5138.00
Planner | 512100 312100
Scientist Supervising Crvironmental Scientis %234.00 £234.00
Enviranmental Scientist 111 S146.00 4186.00
Erviranmeantal Scientist Il 514200 S142.00
Erwiranrmantal Scisntist | £121.00 £121.00
Ermiranriental Technician 106,00 106,00
Supervising Gaalogist S265,00 5265.00
Senior Gealogist S222.00 4222.00
Gealogist 11 5202.00 $202.00
Geologist Il 164,00 S164,00
Gealogst | 140,00 140,00
Deskgner and Technician Senior Communications Deslgner 5235.00 239,00
Communications Designer 5125.00 5125.00
CAD Dasigner [l 5164.00 %154.00
CAD Deslgner 11 514300 5143.00
CAD Designer | 5133.00 5199.50
CAD Tech 1N 5130.00 5195.00
CAD Tech Il 5111.00 566,50
CAD Tech | 59800 5147.00
Seniar Engineering Designer 5133.00 $1a3.00
Enginearing Designer %125.00 2125.00
Resident Project Representative Senior Resident Project Representative 5185.00 5185.00
Resident Project Represantatve IV S175.00 S175.00
Resident Project Represantative il S166.00 S166.00
Resident Project Representative || 140,00 S210.00
Resident Praject Representative | S126.00 %189.00
Administrative Administrative Manager S126.00 S126.00
Administrative Coardinator 11 S116.00 5116.00
Administrative Coordinator Il 110,00 $165.00
Administrative Coordinator | 90,00 5135.00
Project Coordinator 11 5113.00 5113.00
Project Coordinator 11 102,00 5153.00
Project Coordinator | 292.00 5138.00
Techiical Intermn SH5.00 5127.50
Senior Commmunication Spedialist 134,00 134,00
Graphic Designer S106.00 S106.00
Health & Salety Administrator 140,00 5140.00
Survey Seniar Survey Manager A236,00 422600
Survey Manager 4176.00 4176.00
Land Surveyor v 170,00 170,00
Land Surveyor 1l 4164.00 S164.00
Land Surveyor Il 5148.00 3148.00
Land Surveyor | S134.00 134,00
Remote Sensing Specialist 1| 149,00 £349,00
Remole Sensing Specialist | 5139.00 4139.00
survey Technician IV 5129.00 5129.00
Survey Technician 1 S114,00 17,00
Suryey Technician 1 CAB.00 147.00
Survey Technician | 544,00 212600

Brocommended rate for capert witness services [depositions and/or time in court] is charged at an hourly rate of 150-200% of the standard
Expert Witness billing rate.



il | Standard Billing Rate Schedule
] MOFFISO“ Rates Effective Thru

- Malerle December 31, 2024

ARQIRSErT - Barveyors - plannars - soenbisth

EQUIFMENT RATES

Company Vehicle: highway miles - Pickups 31.060/mile
N e — - B
highway miles - Small SUV L671/mile
highway miles - Sadan 5737 /mila
on-sits mileage & 737imile plus $5.00Mour
Pri Vehict $.670/mil
ATV §5I:I.D[_J£dax
Uty $100.00/day
Survey-Grade GNSS (1 Recaiver) £120.00/day
Survey-Grade GNSS (2 Receivers) $30.00/our, $240.00/day
Resource-Grade (GIS) GNSS Receivers $65.00/day
Hovermap LIDAR Scanner £50.00Maur, $400.00/day
Robotic Total Station $30.00/hour, $240.00/day
Total Station E80.00/day
Trimble $X10 Scanning Total Station $40.00/hour, $300.00/day
T SX12 5 ing T Staii §40.00/ §300.00/d
FARD Facl n] r nner 350.00/Mour, $400.00/day
Hydrolite - Thi Echosounder Kit 5100.00/day
Raft-Hydro-Bathy Surveys $100.00/day
SUAS Survey Drone 230.00Mour, 3400.00/d3y
Muclear Density Meter 15.00/howr, Q0 d 200, 0, k
Airflow Balancing Hood E75.00/day
Cora Drill $10.00/hole

HYDROLOGICAL EQUIPMENT

Conductivity Mater 15.00/da
Disposable Bailers $10.00/each
Dissalved Oxygen Matar 20.00/da
EH Meter $15.00/day
PHTemp/Conductivity Mater 525 00/day
Water Sample Fee I

In Situ Level Trall 700 F63.00vday, §250.00/weak
AquaCals Pra $60.00/day, $120.00/week
Marsh MeBimey 2000 Flowmeter F60.00/day, §120.00/weak
Global Water FP 111 Flowmater $25.00/day, $75.00/week
Submarsible Pump (Redi Flo 2) $155.00/day
Water Level Meter, 300 Ft, f
Waler Level Meter, 500 Ft. $35.00/day, §75.00/week
Qil'Water Interface Well Probe $40.00/day, $120.00/week
Hach Flo-Dar (logger & sensor} $400.0vweek, $1,000.00/month
Eain Gauge Sensor §15.00/weel, $60.00/month
PRINTING EXPENSES

Black & While Copies EANS 5X11, §.13/8.5x14, §.20M1x17
Color Copies 20/8.5%11, §.20/8.5x14, 5.40M11x17
Binging §.25/each
Lamination 1.00/each
Dversize Print Colar g.00/each
Print & Basic Mount £12.000kach
Print & Machine Mount $20.00/each
Pri Aachine & Laminy i 3 00/es

nn 3
MISCELLANEOQLIE
Lodging Leurrent Rates
Meals 554 .00/day
Materials and other direct costs will be invoiced at current rates plus minimum 10% markup. The following are included as
direct costs: approved employee meals, lodging, transportation, premium delivery services (UPS, Federal Express, etc.),

testing and survey supplies, premiums for special insurance, performance bonds, and consultanis, Cost of professional habity
insurance is included in the hourly rates of parsonneal.



Section 2. Materials and Other Direct Costs.

Materials and other direct costs will be invoiced at current rates, plus a ten percent (10%)
handling fee. Included as direct costs are the following:

A. Approved Employee Meals, Lodging, Transportation
Premium Delivery Service (UPS, Federal Express, etc.)
Toll Communication Services (Telephone, Fax, etc.)
Supplies

Premiums for Special Insurance, Performance Bonds, etc.

Other Out-of-Pocket Expenses

G m mgo O W

Consultants

The cost of Professional Liability Insurance coverage is included in the hourly rates of
personnel.



Appendix E

Project Schedule
City of Billings W.0O. 25-01: Contract 3 — Rosemont Way Water Main
Replacement

Based on a notice to proceed by Billings date no later than December 16, 2024, the
completion date for the Engineer’s work through final design shall be:

1. Preliminary Engineering Services (50% Design): January 2025
2. Preliminary Engineering Services (90% Design): February 2025
3. Final Engineering Services (100% Design): March 2025

4. Above schedule assumes DEQ review will be completed within three (3) weeks of
the 90% Design submittal.

5. The schedule assumes bidding in March and Construction to be completed by the
end of summer 2025.

Delays affecting the completion of the work within the time specified of more than ninety (90)
days, not attributable to or caused by the Parties hereto, may be considered as cause for the
renegotiation or termination of this Contract.

If the Engineer is behind on this Contract due to no fault of Billings, then the Engineer hereby
acknowledges the right of Billings to withhold future Contracts to the Engineer in addition to
any other remedy until this Contract is brought back on schedule or otherwise resolved.
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Certificate(s) of Insurance
City of Billings W.O. 25-01: Contract 3 — Rosemont Way Water Main
Replacement

(Attach Certificate(s) of Insurance)



ltem 1. D.

City Council Regular

Date: 12/16/2024

Title: Billings Urban Fire Service Area Agreement with Yellowstone County
Presented by: Andy Zoeller, Finance Director

Department: Finance

Presentation: No

Legal Review: Yes

Project Number: N/A

RECOMMENDATION
Staff recommends City Council approve the agreement extending fire protection to the Billings Urban Fire Service
Area (BUFSA) for another 5 years.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

The City has provided fire protection service to the area in Yellowstone County immediately surrounding the City
limits in an area called the BUFSA since 1988. This agreement between the City of Billings and the BUFSA requires
the City of Billings to provide Fire and Emergency services to the area identified within the agreement, and
Yellowstone County assesses property owners annually to cover the cost of providing these services. In FY25, the
projected cost will be $2,603,460. The formula for assessing cost is based upon the ratio of the taxable value within
the BUFSA compared to the taxable value of the City Limits. That ratio is applied to the prior year actual costs of
running the Fire Department.

ALTERNATIVES
City Council may:

¢ Approve the BUFSA agreement; or,
¢ Amend the BUFSA agreement
¢ Not Approve the agreement.

FISCAL EFFECTS

This agreement will provide $2.6 million of funding for the Fire Department in FY25 and sets the funding formula for
the next 5 years of the BUFSA agreement. The FY25 budget estimated the BUFSA reimbursement at $2.3 million.
Any additional funds will go into the general fund cash reserve.

Attachments
Revised BUFSA agreement
Revised BUFSA agreement - redline



Billings Urban Fire Service
Agreement for Fire Services
City of Billings and Yellowstone County [Montana] Commissioners

THIS AGREEMENT is made and entered into this day of ,
2024, by and between the parties, CITY OF BILLINGS, MONTANA, a municipal corporation,
hereinafter referred to as the “CITY” and the YELLOWSTONE COUNTY COMMISSIONERS -
BILLINGS URBAN FIRE SERVICE AREA, hereinafter referred to as the "BUFSA".

WITNESSETH
WHEREAS, the CITY maintains a fire department and is willing to provide fire protection and
investigation to properties within the BUFSA at the same level as such services are provided to
properties within the corporate limits of the CITY, upon the terms and conditions hereinafter
provided, and,

WHEREAS, the BUFSA has been duly and properly created by the Board of County
Commissioners of Yellowstone County pursuant to the provisions of Sections 7-33-2401 through
7-33-2404, inclusive, of the Montana Code Annotated; and,

WHEREAS, inclusive of the agreement and attached hereto as Exhibit A is the BUFSA
boundary description and map, and,

WHEREAS, the BUFSA desires to continue with the above-named fire services from the CITY
and renew the contract with the CITY for such services, and

WHEREAS, the Board of County Commissioners for Yellowstone County have, pursuant to 7-
33-2403 MCA and Resolution 01-33, appointed a Board of Trustees to govern and manage the
affairs of the BUFSA; and

WHEREAS, in accordance with Section 7-33-2403 MCA, the Board of County Commissioners
shall retain the right to transfer the management of the BUFSA back to

the Board of County Commissioners, and written notice of such transfer shall be provided to the
CITY thirty (30) days prior to the effective date of transfer.

NOW THEREFORE, it is agreed by and between the parties hereto as follows:

1. SERVICES
The CITY will furnish the following services to properties and residents within the BUFSA, at the
same level as such services are provided to properties and residents within the corporate limits
of the CITY:

a. fire protection and suppression;

b. fire investigation;

c. hazardous material response

d. medical emergency first responder

e. grass and timberland fire suppression

2. SERVICE AREA

Fire services will be provided to all properties located within the boundaries of the BUFSA
(including MetraPark) as specified in Exhibit A, which is incorporated fully herein by reference ,



Billings Urban Fire Service
Agreement for Fire Services
City of Billings and Yellowstone County [Montana] Commissioners

Any enlargement of the BUFSA will not receive fire services unless the CITY approves the
enlargement in writing. Other than annexation, no property shall be deleted without the written
consent of both parties.

3. REVIEW OF SERVICE
A summary of services will be completed by the Billings Fire Department and included in its
reporting to the BUFSA Board, as outlined in Section 12 of this contract.

4. ANNEXATIONS

In the event that the CITY annexes any property located within the BUFSA, said property would
automatically be excluded from the BUFSA, effective as of January 1 of the year following the
year in which annexation occurred. Pursuant to this section, any properties within the BUFSA
which are annexed to the CITY will continue to be responsible for payments of charges to
BUFSA attributable to the full year during which the annexation occurs. On January 1 of the year
following the annexation, said property will be subject to CITY property taxes and will no longer
be required to pay charges for services provided through the BUFSA.

5. TERM
This Agreement shall be effective on July 1, 2024 and shall terminate on June 30, 2029, unless
renewed by the parties as provided herein.

6. RENEWAL

This Agreement may be renewed for a period of five (5) years, with the terms and conditions of
the renewal Agreement to be as mutually agreed upon by the parties. In the event BUFSA
wishes to negotiate a renewal of this Agreement, it must deliver a written request to initiate
renewal negotiations to the CITY on or before January 1, 2029. Any renewal contract must be
agreed to and executed by the parties on or before June 30, 2029 and shall become effective on
July 1, 2029.

The purpose of requiring the execution of a renewal agreement before expiration of the current
Agreement is to allow the parties adequate time to make adjustments in the event that the
parties cannot reach agreement on the terms of a renewal contract. The CITY will need to make
adjustments in budgets, staffing and equipment. The BUFSA will need to make arrangements for
obtaining fire services from a different fire service agency.

7. CHARGES AND PAYMENT

The fee for providing services for the first full year of this Agreement shall be $2,603,460. One-
half of said fees shall be paid by Yellowstone County on behalf of the BUFSA on or before every
December 318, The remaining one-half shall be paid on or before every June 30™".

For purposes of determining the fee for providing services for years two through five, this
Agreement adopts the methodology of proportionate share based on taxable value as supplied
by the Montana Department of Revenue each August. BUFSA Taxable/ (City of Billings Taxable
+ BUFSA Taxable) x (Tot Fire Dept Costs-911/ Dispatch Costs). Payment of fees for years two
through five by Yellowstone County on behalf of the BUFSA to the CITY will occur as follows:
One-half of said fees shall be paid on or before every December 31st. The remaining one-half



Billings Urban Fire Service
Agreement for Fire Services
City of Billings and Yellowstone County [Montana] Commissioners

shall be paid on or before every June 30th.

8. DISPUTE RESOLUTION
If a dispute arises concerning any provision or claim arising out of or relating to this Agreement,
the parties shall follow this order of resolving the dispute:

(a) The parties shall first attempt to informally resolve the dispute.

(b) If the matter remains unresolved, the parties shall then attempt to resolve the dispute
through non-binding mediation in accordance with Montana Code Annotated § 26-1-813. The
mediation shall take place in Billings, Montana. The parties shall meet and endeavor to agree
upon an individual to serve as mediator. If the parties are unable to agree upon a mediator,
the American Arbitration Association shall be requested to supply the names of eleven (11)
qualified and experienced arbitrators. The parties shall alternately strike the names of the
proposed mediators until one remains. The person whose name remains shall be the
mediator. The BUFSA shall strike the first name. All expenses of the mediation, including
required traveling and other expenses or charges of the mediator, shall be borne equally by
the parties unless they agree otherwise.

(c) If mediation does not resolve the dispute, the parties may mutually agree to binding
arbitration; however, the parties are not obligated or required to submit the dispute to binding
arbitration and may proceed to d) below without such mutual agreement. The arbitration shall
be conducted in Billings, Montana, in accordance with Montana’s Uniform Arbitration Act,
Montana Code Annotated §§ 27-5-101 through 27-5-324. The arbitrator shall apply the law
of the State of Montana. The arbitration shall be held before a single arbitrator (unless
otherwise agreed by the parties). If arbitration is commenced, the parties agree to permit
discovery proceedings of the type provided by the Montana Rules of Civil Procedure, both in
advance of and during recesses of the arbitration hearings.

It is specifically agreed that in the event of arbitration the parties shall meet and endeavor to
agree upon an individual to serve as arbitrator. If the parties are unable to agree upon an
arbitrator, the American Arbitration Association shall be requested to supply the names of
eleven (11) qualified and experienced arbitrators. The parties shall alternately strike the
names of the proposed arbitrators until one remains. The person whose name remains shall
be the arbitrator. The CITY shall strike the first name.

The arbitrator shall not have any power to modify or add to the provisions of this Agreement.
The expenses of the arbitrator shall be borne equally by the parties to the arbitration. Each
party shall bear the expense incident to said party’s presentation to the arbitrator, including
any costs and expenses including reasonable attorney’s fees. This Agreement to arbitrate
shall be specifically enforceable in accordance with the applicable law in any court having
jurisdiction hereof. The arbitrator shall have no jurisdiction to consider evidence with respect
to or render an award or judgment for punitive damages (or any other amount awarded for
the purpose of imposing a penalty).

(d) The parties may unilaterally pursue other remedies including but not limited to litigation.



Billings Urban Fire Service
Agreement for Fire Services
City of Billings and Yellowstone County [Montana] Commissioners

9. INDEPENDENT CONTRACTOR
For the purposes of this Agreement, the CITY shall be regarded as an independent contractor
providing fire services, as described herein to the BUFSA.

All decisions as to the type and amount of equipment used, number of firefighters, firefighting
techniques employed, and whether or not to respond to a particular call shall be made by the
Fire Chief of the CITY or his designee. The Fire Chief or his designee shall use the same criteria
to respond within the CITY and within BUFSA, such that the level of service shall be the same
for the CITY and BUFSA. The BUFSA agrees that it will exercise no supervision, control or
discretion over the CITY'S Fire Department pursuant to this Agreement.

10. STANDARD OF PERFORMANCE

The CITY agrees to provide the same level of service to the BUFSA as provided to City
residents. The same level of service shall mean that all resources available to the fire
department, to deliver all services offered to the residents of the City of Billings, shall be
available to deliver the services to the residents of BUFSA.

In the event of passage of laws, by either the State Legislature or by the people through the
Initiative process, which would require the CITY to make significant reductions in Fire
Department staffing, equipment, stations or other facilities from current levels, then this
Agreement shall be renegotiated. In the event that the parties cannot reach agreement, then this
Agreement shall be terminated at the end of the next fiscal year.

11. INDEMNIFICATION

Each party shall indemnify, defend and hold the other harmless against any claim of liability or
loss from personal injury or property damage resulting from or arising out of the negligence or
willful misconduct of the indemnifying party, its employees, contractors or agents, except to the
extent such claims or damages may be due to or caused by the negligence or willful misconduct
of the other party, or its employees, contractors or agents. Where claims, lawsuits or liability,
including reasonable attorneys’ fees and costs arise from the negligent acts of both parties, each
party shall indemnify, defend, save, and hold the other harmless from and against only that
portion of claims, lawsuits or liability, including reasonable attorneys’ fees and costs, which result
from the party’s negligent acts occurring as a result from such party’s performance under this
Agreement.

12. REPORT
The CITY will furnish a quarterly written report to BUFSA, which will include the number, and
type of incidents responded to within the BUFSA by CITY personnel.

Quarterly Reports shall include the following:
1. Station responding
2. Total run times
3. Number and type of incidents responded to in BUFSA.

In addition to the quarterly services reports, the CITY shall furnish to the BUFSA an annual
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detailed budget and other financial information concerning charges to BUFSA under this
Agreement.

13. MODIFICATION
This Agreement cannot be modified or amended except in writing executed by the parties.

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first
above written.

BILLINGS URBAN FIRE SERVICE AREA

YELLOWSTONE COUNTY, MONTANA CITY OF BILLINGS
Mark Morse, Member Mayor
ATTEST:

Donald W. Jones, Member

City Clerk

John Ostlund, Member

(SEAL)
ATTEST:

Jeff Martin, Clerk & Recorder
Yellowstone County, Montana
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THIS AGREEMENT is made and entered into this day of ,
20212024, by and between the parties, CITY OF BILLINGS, MONTANA, a municipal
corporation, hereinafter referred to as the “CITY” and the YELLOWSTONE COUNTY
COMMISSIONERS - BILLINGS URBAN FIRE SERVICE AREA, hereinafter referred to as the
"BUFSA".

WITNESSETH
WHEREAS, the CITY maintains a fire department and is willing to provide fire protection and
investigation to properties within the BUFSA at the same level as such services are provided to
properties within the corporate limits of the CITY, upon the terms and conditions hereinafter
provided, and,

WHEREAS, the BUFSA has been duly and properly created by the Board of County
Commissioners of Yellowstone County pursuant to the provisions of Sections 7-33-2401 through
7-33-2404, inclusive, of the Montana Code Annotated; and,

WHEREAS, inclusive of the agreement and attached hereto as Exhibit A is the BUFSA
boundary description and map, and,

WHEREAS, the BUFSA desires to continue with the above-named fire services from the CITY
and renew the contract with the CITY for such services, and

WHEREAS, the Board of County Commissioners for Yellowstone County have, pursuant to 7-
33-2403 MCA and Resolution 01-33, appointed a Board of Trustees to govern and manage the
affairs of the BUFSA; and

WHEREAS, in accordance with Section 7-33-2403 MCA, the Board of County Commissioners
shall retain the right to transfer the management of the BUFSA back to

the Board of County Commissioners, and written notice of such transfer shall be provided to the
CITY thirty (30) days prior to the effective date of transfer.

NOW THEREFORE, it is agreed by and between the parties hereto as follows:

1. SERVICES

The CITY will furnish the following services to properties and residents within the BUFSA, at the
same level as such services are provided to properties and residents within the corporate limits
of the CITY:

fire protection and suppression;

fire investigation;

hazardous material response

medical emergency first responder

grass and timberland fire suppression

Pao oo
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2. SERVICE AREA
Fire services will be provided to all properties located within the boundaries of the BUFSA

(|nclud|ng MetraPark) as specmed in Exh|b|t A, WhICh is |ncorporated fuIIv hereln by reference. - { Formatted: Font: Bold

frem—ﬂme—te—ﬂme—by—mm%ten—ag;eement—ef—theupa;ﬂes—Any enlargement of the BUFSA will not
receive fire services unless the CITY approves the_
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enlargement in writing. Other than annexation, no property shall be deleted without the written
consent of both parties.

3. REVIEW OF SERVICE
A summary of services will be completed by the Billings Fire Department and included in its
reporting to the BUFSA Board, as outlined in Section 12 of this contract.

4. ANNEXATIONS

In the event that the CITY annexes any property located within the BUFSA, said property would
automatically be excluded from the BUFSA, effective as of January 1 of the year following the
year in which annexation occurred. Pursuant to this section, any properties within the BUFSA
which are annexed to the CITY will continue to be responsible for payments of charges to
BUFSA attributable to the full year during which the annexation occurs. On January 1 of the year
following the annexation, said property will be subject to CITY property taxes and will no longer
be required to pay charges for services provided through the BUFSA.

5. TERM
This Agreement shall be effective on July 1, 2620-2024 and shall terminate on June 30,
20232029, unless renewed by the parties as provided herein.

6. RENEWAL

This Agreement may be renewed for a period of five (5) years, with the terms and conditions of
the renewal Agreement to be as mutually agreed upon by the parties. In the event BUFSA
wishes to negotiate a renewal of this Agreement, it must deliver a written request to initiate
renewal negotiations to the CITY on or before January 1, 20232029. Any renewal contract must
be agreed to and executed by the parties on or before June 30, 20623-2029 and shall become
effective on July 1, 206232029.

The purpose of requiring the execution of a renewal agreement before expiration of the current
Agreement is to allow the parties adequate time to make adjustments in the event that the
parties cannot reach agreement on the terms of a renewal contract. The CITY will need to make
adjustments in budgets, staffing and equipment. The BUFSA will need to make arrangements for
obtaining fire services from a different fire service agency.

7. CHARGES AND PAYMENT

The fee for providing services for the first full year of this Agreement shall be
$1,646,6102,603,460. One- half of said fees shall be paid by Yellowstone County on behalf of
the BUFSA on or before every December 315t. The remaining one-half shall be paid on or before
every June 30™.

For purposes of determining the fee for providing services for years two through five, Tthis 3-
yearaAgreement adopts the methodology of proportionate share based on taxable value as
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supplied by the Montana Department of Revenue each August. BUFSA Taxable/ (City of Billings
Taxable + BUFSA Taxable) X (Tot Flre Dept Costs 91 1/ Dlspatch Costs) ln—the—ﬁ#st—yea‘—the

Pavment of fees for years two through
five by YeIIowstone County on behalf of the BUFSA to the CITY will occur as follows: One-half of
said fees shall be paid on or before every December 31st. The remaining one-half shall be paid
on or before every June 30th.

= {Formatted: Font color: Custom Color(RGB(31,31,32)) J
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A e __ g - - TFormatted: Font: 12 pt, Font color: Custom
8. DISPUTE RESOLUTION Color(RGB(31,31,32))

If a dispute arises concerning any provision or claim arising out of or relating to in-this
Agreement, the parties shall follow this order of resolving the dispute:

(a) The parties shall first attempt to informally resolve the dispute.

(b) If the matter remains unresolved, the parties shall then attempt to resolve the dispute
through_non-binding mediation_in accordance with Montana Code Annotated § 26-1-813.
using-an-agreed-upon-process-The mediation shall take place in Billings, Montana. The
parties shall meet and endeavor to agree upon an individual to serve as mediator. If the
parties are unable to agree upon a mediator, the American Arbitration Association shall be
requested to supply the names of eleven (11) qualified and experienced arbitrators. The
parties shall alternately strike the names of the proposed mediators until one remains. The
person whose name remains shall be the mediator. The BUFSA shall strike the first name.
All expenses of the mediation, including required traveling and other expenses or charges of
the mediator, shall be borne equally by the parties unless they agree otherwise.

(c) If mediation does not resolve the dispute, the parties may mutually agree to binding
arbitration-with-an-agreed-upen-process; however, the parties are not obligated or required to
submit the dispute to binding arbitration and may proceed to d) below without such mutual
agreement._The arbitration shall be conducted in Billings, Montana, in accordance with
Montana’s Uniform Arbitration Act, Montana Code Annotated §§ 27-5-101 through 27-5-324.
The arbitrator shall apply the law of the State of Montana. The arbitration shall be held before
a single arbitrator (unless otherwise agreed by the parties). If arbitration is commenced, the
parties agree to permit discovery proceedings of the type provided by the Montana Rules of
Civil Procedure, both in advance of and during recesses of the arbitration hearings.

It is specifically agreed that in the event of arbitration the parties shall meet and endeavor to
agree upon an individual to serve as arbitrator. If the parties are unable to agree upon an
arbitrator, the American Arbitration Association shall be requested to supply the names of
eleven (11) qualified and experienced arbitrators. The parties shall alternately strike the
names of the proposed arbitrators until one remains. The person whose name remains shall
be the arbitrator. The CITY shall strike the first name.

The arbitrator shall not have any power to modify or add to the provisions of this Agreement.
The expenses of the arbitrator shall be borne equally by the parties to the arbitration. Each
party shall bear the expense incident to said party’s presentation to the arbitrator, including
any costs and expenses including reasonable attorney’s fees. This Agreement to arbitrate
shall be specifically enforceable in accordance with the applicable law in any court having
jurisdiction hereof. The arbitrator shall have no jurisdiction to consider evidence with respect
to or render an award or judgment for punitive damages (or any other amount awarded for
the purpose of imposing a penalty).

(d) The parties may unilaterally pursue other remedies including but not limited to litigation.
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9. INDEPENDENT CONTRACTOR
For the purposes of this Agreement, the CITY shall be regarded as an independent contractor
providing fire services, as described herein to the BUFSA.

All decisions as to the type and amount of equipment used, number of merfirefighters,
firefighting techniques employed, and whether or not to respond to a particular call shall be
made by the Fire Chief of the CITY or his designee. The Fire Chief or his designee shall use the
same criteria to respond within the CITY and within BUFSA, such that the level of service shall
be the same for the CITY and BUFSA. The BUFSA agrees that it will exercise no supervision,
control or discretion over the CITY'S Fire Department pursuant to this Agreement.

10. STANDARD OF PERFORMANCE

The CITY agrees to provide the same level of service to the BUFSA as provided to City
residents. The same level of service shall mean that all resources available to the fire
department, to deliver all services offered to the residents of the City of Billings, shall be
available to deliver the services to the residents of BUFSA.

In the event of passage of laws, by either the State Legislature or by the people through the
Initiative process, which would require the CITY to make significant reductions in Fire
Department staffing, equipment, stations or other facilities from current levels, then this
Agreement shall be renegotiated. In the event that the parties cannot reach agreement, then this
Agreement shall be terminated at the end of the next fiscal year.

11. INDEMNIFICATION

Each party shall indemnify, defend and hold the other harmless against any claim of liability or
loss from personal injury or property damage resulting from or arising out of the negligence or
willful misconduct of the indemnifying party, its employees, contractors or agents, except to the
extent such claims or damages may be due to or caused by the negligence or willful misconduct
of the other party, or its employees, contractors or agents. Where claims, lawsuits or liability,
including reasonable attorneys’ fees and costs arise from the negligent acts of both parties, each
party shall indemnify, defend, save, and hold the other harmless from and against only that
portion of claims, lawsuits or liability, including reasonable attorneys’ fees and costs, which result
from the party’s negligent acts occurring as a result from such party’s performance under this
Agreement.

12. REPORT
The CITY will furnish a quarterly written report to BUFSA, which will include the number, and
type of incidents responded to within the BUFSA by CITY personnel.

Quarterly Reports shall include the following:
1. Station responding
2. Total run times
3. Number and type of incidents responded to in BUFSA.

In addition to the quarterly services reports, the CITY shall furnish to the BUFSA an annual
detailed budget and other financial information concerning charges to BUFSA under this
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Agreement.

13. MODIFICATION
This Agreement cannot be modified or amended except in writing executed by the parties.

IN WITNESS WHEREOF, the parties have executed this Agreement the day and year first
above written.
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BILLINGS URBAN FIRE SERVICE AREA
YELLOWSTONE COUNTY, MONTANA CITY OF BILLINGS

Denis-PitmanMark Morse, Board-of-County-Commission-ChairMember

Mayor

ATTEST:

Donald W. Jones, Member

City Clerk

John Ostlund, Member

(SEAL)
ATTEST:

Jeff Martin, Clerk & Recorder
Yellowstone County, Montana

. ‘[Formatted: Normal, Right: 0"
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ltem 1. F.

City Council Regular

Date: 12/16/2024

Title: Amendment No. 3 to Automobile Parking Concession Agreement
Presented by: Jeff Roach

Department: Airport

Presentation: No

Legal Review: Yes

Project Number: N/A

RECOMMENDATION

Staff recommends the City Council approve Amendment No. 3 to the Automobile Parking Concession Agreement with
SP Plus, adding 127 new parking stalls for revenue collection, setting the parking rates to accommodate the fifth lot,
requiring SP Plus to deploy the new digital scan and pay platform and software upgrades, and adding one year to the
Agreement term.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

SP Plus, formerly known as Standard Parking, has been the public parking lot concessionaire at the Airport for a
number of years, with the most recent Agreement beginning in 2012. In Montana there are only two concessionaires
that typically vie for and operate at the commercial service airports, SP Plus and Republic Parking. Over the years
and multiple concession agreements with SP Plus, as parking needs increased, the Airport has worked with the
company to upgrade both the parking lots and parking lot control equipment, bring additional parking spaces online,
and introduce express credit card pay lanes.

With the upgrade project in 2015, the Airport reconstructed the Airport's old employee parking lot into a new 234 stall
Long Term Premium Lot parking area. That project included a new entry merge lane, an entry plaza, an express credit
card exit area, and a by-pass lane to the existing pay booth for those customers wanting to pay with cash. With this
upgrade, SP Plus invested an additional $224,000 for: (a) the additional parking control equipment for the Premium
Lot, and (b) upgrading the existing Long and Short Term Lots' revenue control system so that all ticket dispensing,
credit card exit, and manual revenue control equipment would be compatible and current once the Premium Parking
Lot was opened. In exchange for SP Plus' investment, the City approved a term extension on the concession
agreement to expire on December 31, 2021.

In 2019, with the new air service provided by American Airlines and the return of Frontier Airlines, the demand for
public parking spaces increased, with long-term parking frequently overflowing into a lot that was not part of the
Concession Agreement and therefore not generating any revenue. Staff once again worked with SP Plus on a
solution to add parking revenue control equipment to the North Overflow Lot. SP Plus invested $135,000 for the
additional parking control equipment to incorporate the 223 stall North Overflow Parking Lot into revenue generation,
as well as performed software updates for the parking control equipment in all the Airport's public parking lots. With
the addition of the revenue control equipment for the added parking lot, the concessionaire received additional
revenue from that lot. Staff also negotiated a new revenue percentage during the three-year term extension.
Previously, SP Plus provided the Airport with 80.5% of gross revenues collected. Staff negotiated with SP Plus to
increase the percentage rate for the three-year extension to 82.57% of gross revenues, adding approximately $62,000
per year to the Airport's revenues.

As enplanements are continuing to increase, the public parking lots are once again often full, especially during special
events, holidays, peak seasonal travel, and frequently overflow beyond the four current paid surface lots. The
frequent overflow requires use of the last overflow lot known as the South Overflow lot. This parking lot is not
included in the Concession Agreement and results in lost parking revenue for both the concessionaire and the
Airport. SP Plus has proposed an easy-to-deploy, digital scan and payment platform solution for the South Overflow
lot and would also deploy this solution to the North Overflow lot that has been experiencing frequent equipment
problems especially during cold weather. The solution can be deployed in time for the upcoming December holiday
travel season. There would be no equipment, software, or construction costs for the City. Staff feel that with the
increased revenue potential, this is a favorable deal for the City.

In order to incorporate the South Overflow Lot into the current Automobile Parking Concession Agreement, staff is
requesting the City Council approve Amendment Three to the Automobile Parking Concession Agreement with SP
Plus. The Amendment will (1) incorporate the new South Overflow Lot into the Agreement, adding 127 parking



spaces to the paid public lot inventory, (2) provide a digital scan and payment platform needed to operate the South
Overflow Lot, (3) update all the revenue control software for the North Overflow Lot with the same digital scan and
payment platform and (4) add one year to the existing Concession Agreement's term (to expire on December 31,
2025).

ALTERNATIVES
City Council may:

¢ Approve Amendment Three to the Automobile Parking Concession Agreement; or,
¢ Not Approve Amendment Three to the Automobile Parking Concession Agreement.

FISCAL EFFECTS

The Airport estimates that at 50% use of the South Overflow lot, this Amendment will add around $206,000 of annual
revenue during the one-year extension. Total annual parking revenues are projected to be between $2,900,000 to
$3,200,000 depending on passenger traffic. Additionally, the Airport will not be required to provide any capital outlay
for new equipment or software updates and will benefit from the percent revenues generated from the additional
parking spaces, estimated to be about $170,000 for the one-year extended period.

Attachments
Standard Parking_Amendment Three
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AMENDMENT THREE

AUTOMOBILE PARKING CONCESSION AGREEMENT

THIS AMENDMENT THREE is made and entered into by and between the City of
Billings, Montana (City) and SP Plus Corporation f/k/a Standard Parking Corporation

(Concessionaire). Together, City and Concessionaire will be referred to as the "Parties.”

WHEREAS, the Parties entered int® a certain Au mobile Parking Concession
Agreement dated December 19, 2011 for the pur, »se .t providing paid parking at the Billings
Logan International Airport, for a tern. ¢c mencing 2an the 1st day of January 2012 and
terminating on the 31st day of Deceher 201 < .nd

WHEREAS, ¢ (ing 20° »_the C y relocated an employee parking lot and finished
construction of a third =" "narki 2 lot, adding over 200 parking stalls to the inventory for the
Concessionaire's uc reducing ti - reliance on the use of the free overflow parking area, and

WHERE+ ~. C  .icessionaire agreed to supply approximately $224,000 worth of
additional parking control equipment to the 2015 additional parking facility and to
provide/upgrade the entry device equipment to both existing parking lots, commonly known as
Short Term and Long Term parking to reduce the City's construction costs in exchange for
extending the term of the Automobile Parking Concession Agreement from December 31, 2016 to

December 31, 2021, and

StandardParkingAmendment_Three 1
Amendments (02/15)
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WHEREAS, Amendment One authorizing the additional and upgraded equipment,
extending the term, and adjusting the parking rates was approved by the City Council on April 27,
2015, and

WHEREAS, the City added two airlines providing air service from Billings Logan
International Airport, resulting in additional flights and once again required the use of the free
overflow parking area for additional parking needs, and

WHEREAS, Concessionaire agreed to supr - approximately $135,000 worth of
additional parking control equipment to the parking< .cility to ¢. fit the free north overflow lot
with parking control equipment and to upgrade  vistins parking control software to reduce the
City's construction costs in exchange . extendn. . the term of the Automobile Parking
Concession Agreement from December 31, . 021 .0 L. ember 31, 2024, and

WHEREAS, Ar :ndme [ Two uthorizing the additional equipment to outfit the
north overflow lot for paid parn *', and upgraded equipment , extending the term, and adjusting
the fees and chargs  the Conc. sione e pays to the City was approved by the City Council on
October 15, 2019, and

WHEREAS, the Airport enplanements continue to increase creating additional
public parking needs and requiring the use of the remaining free overflow lot, known as the south
overflow lot, for additional parking needs, which are especially critical during special events and
holidays, and

WHEREAS, Concessionaire has agreed to (1) equip the south overflow lot with a
digital scan and payment platform to enable conversion of the free parking lot to a paid public lot

and adding 127 additional paid parking spaces, (2) quickly deploy the revenue control solution in

StandardParkingAmendment_Three 2
Amendments (02/15)
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time for holiday use, and (3) reduce the City’s construction cost and time, in exchange for
extending the expiration of the term of the Agreement for one year from December 31, 2024 to
December 31, 2025, and

WHEREAS, Concessionaire will simultaneously also deploy the wireless revenue
control solution to the north overflow lot to replace and update the failing parking control
equipment and software currently in use for that paid parking lot, and

WHEREAS, the Parties agree the fees and 7= rges the Concessionaire pays to the
City each year should be modified to include the addit* .nal year 0. “e term.

NOW, THEREFORE, in conside. tion ¢ the mutual promises contained in this
Amendment Three, the Parties hereby agre  2s follows.

A. Extension of Term. AR (CrL. 'il, TERM OF AGREEMENT, shall be

amended so that the Agreemen* nall el 1at 11 "9 p.m. local time, December 31, 2025.

B. Exhibit » < ARTICLE IIl, PREMISES AND FACILITIES, shall be
amended to revise < .d update . <hibi. A, to include the south overflow lot, attached and made a
part hereof.

C. Amendment to Fees and Charges. ARTICLE IV, FEES AND CHARGES,

Paragraph 1., shall be replaced in its entirety with the following new Paragraph 1.:
"1. For the privilege of operating the Automobile Parking Concession and the
use of the Premises and Facilities, the Concessionaire shall pay to the City each year

during the term of this Agreement the following net percentages of annual Gross Receipts:

StandardParkingAmendment_Three 3
Amendments (02/15)
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Percentage of Gross Receipts

Contract Year One (January 1-December 31, 2012):
87.5% of Gross Receipts up to $2,200,000
70.0% of Gross Receipts over $2,200,000

Contract Year Two (January 1 — December 31, 2013):
88.5% of Gross Receipts up to $2,200,000
70.0% of Gross Receipts over $2,200,000

Contract Year Three through Five (January 1, 2014 — December 31, 2016):
70.0% of Gross Receipts

Contract Years Six through Ten (J< wary 2017 — December 31, 2021):
80.5% of Gross Receipts

Contract Years Eleven thr¢ “h Fo'* een (January 1, 2022 — December 31,

2025):
82.57% of Gross Re ~ints

Notwithstanding the' 'Re’ :nuc 3haring” provided by the allocation of

revenues pursuant to #' ¢ abov perce tage of Gross Receipts formula, Concessionaire

guarantees the City the g. < <r of either:

A.

StandardParkingAmendment_Three
Amendments (02/15)

1 ~rabo 2 percentage Gross Receipts formula, or

A ainimum annual guarantee equal to $1,400,000 for Contract Year
JNe;

A minimum annual guarantee equal to $1,400,000 for Contract Year
Two;

A minimum annual guarantee equal to $2,015,000 for Contract Year
Three;

A minimum annual guarantee equal to $2,342,500 for Contract
Years Four and Five;

A minimum annual guarantee equal to $2,100,000 for Contract
Years Six through Ten;
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A minimum annual guarantee equal to $2,100,000 for Contract
Years Eleven through Fourteen.

The minimum annual guarantee (MAG) is only applicable in the Contract
Years in which the annual enplaned passenger numbers exceed 360,000. The annual
enplaned passenger number will be calculated by the City using the information provided
by the air carriers for all enplaned passengers during each Contract Year."

D. Amendment to Equipment. ARTIC _E IX, PARKING CONTROL

EQUIPMENT, Paragraph 3., shall be replaced in its entirety with . » following new Paragraph 3.:

"3. Concessionaire agrees to < .place/update ti. - existing parking control
equipment with new equipment during the 1. " Contact Year. During the Spring of 2015,
Concessionaire agrees to provide « ¢ a. *“anal « ,uipment to operate the added parking
lot, designated as "Expres . king . " providing an estimated 200 additional parking
stalls to Concessionc 2's p7 = =inventory.  Additionally, Concessionaire agrees to
provide/upgrad® uiww atry ‘evice equipment to both existing parking lots, commonly
known as S+t Term ai | Long Term parking. During 2019, Concessionaire agrees to
provide the additic »2" equipment to operate the added parking lot, designated as "North
Overflow Lot," providing an estimated 223 additional parking stalls to Concessionaire's
parking inventory and to update the existing parking control software. The inventory of
equipment specifications and software updates added during the Term of the Agreement
are described in Exhibit C, Exhibit C-1, and Exhibit C-2, attached and made a part hereof.
All parking control equipment in place at the end of the term of this Agreement or any
extension thereof, shall remain in place and become the property of the City. The cost of

the original replacement parking control equipment at the beginning of the Agreement term

StandardParkingAmendment_Three 5
Amendments (02/15)
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as set forth in said Exhibit C is estimated to be $130,748. The cost of the new parking
control equipment for the third parking lot installed during 2015 is estimated to be
$224,000. The cost of the new parking control equipment for the North Overflow Lot and
software update installed during 2019 is estimated to be $135,000. Said costs of the 2015
and 2019 equipment shall be amortized on a straight line basis over the remaining term of
the Agreement. If this Agreement should be terminated for any reason prior to expiration
of the term, then the unamortized cost of such er” "ment as of the date of such early
termination shall be paid by the City to the C icessionaln . Payment shall be due within
thirty (30) business days of the City's re. ‘ot of _oncessionaire's statement of such cost,
which statement shall be supportz ' hy comn. =<ially reasonable documentation. Upon
receipt of such payment, title to the  equ., nent shall be transferred to the City.
Concessionaire will not _narge e Cit, for the addition and implementation of the digital
scan and payment platfc > ror the North and South Overflow lots. Concessionaire will
retain the $7.99 transa. ‘on 1 ¢ for use of the digital scan and payment platform; this
transaction fee . all be ¢ cluded from reported Gross Receipts.”

E. Amendment to Parking Rates. ARTICLE X, SCHEDULE OF PARKING

RATES, Paragraph 1., shall be replaced in its entirety with the following new Paragraph 1.:

"1. The Concessionaire shall place in effect the following schedule of parking

rates upon commencement of this Agreement.

Short Term Parking Lot Years 1-3 Years 4-13  Year 14

0-1/2 Hour $ 1.75 $ 2.00 Free

Each Additional 1/2 Hour $ 1.25 $ 1.50 $2.00

Maximum Each 24 Hours $14.00 $15.00 $15.00
StandardParkingAmendment_Three 6
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Parking patrons who 7 . a.

Long Term Premium Parking Lot  Years 1-3 Years 4-14
0-1/2 Hour $ 2.00
Each Additional 1/2 Hour $ 1.50
Maximum Each 24 Hours $11.00
Long Term Parking Lot Years 1-3 Years 4-14
0-1 Hour $ 2.25 $ 2.50
Each Additional 1/2 Hour $ 1.25 $ 1.50
Maximum Each 24 Hours $ 8.50 $ 9.00
North Overflow Lot ‘ears 11-14
0-1 Hour $ 2.50
Each Additional 1/2 Hour $ 1.50
Maximum Each 24 Hours $ 9.00
South Overflow Lot Year 14
0-1 Hour $ 2.50
Each Additiona’ /2 Ho' $ 1.50
Maximum Eat 24 He = $ 9.00

allowed to exit with. 't a charge.

FURTHER »* er than as expressly amended above, all other terms and conditions

remain in full force and effect.

IN WITNESS WHEREOF, approved and dated

StandardParkingAmendment_Three
Amendments (02/15)

lot . “thin the first ten (10) minutes after entering the lot shall be

of the Concession Agreement by and between the Parties are hereby ratified, confirmed, and
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ATTEST:

BY

CITY CLERK

APPROVED AS TO FORM

BY

CITY ATTORNEY

StandardParkingAmendment_Three
Amendments (02/15)

CITY OF BILLINGS

BY

MAYOR

SP PLUS CORPORATION

BY

“ASON FINCH, SR. VICE
PRESIDENT
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ltem 1. G.

City Council Regular

Date: 12/16/2024

Title: Amendment No. 3 to the Purchase and Sale Agreement on City Hall
Presented by: Kevin Iffland, Assistant City Administrator

Department: City Hall Administration

Presentation: No

Legal Review: Yes

Project Number: N/A

RECOMMENDATION

Staff recommends that the City Council approve the Third Amendment to the Purchase and Sale Agreement (PSA)
between the City of Billings and Honaker Realty, LLC & JWT Capital, LLC. The amendment extends certain
contingency deadlines and the wavier of the contingency for execution of suitable Franchise Agreements with the
hotel company involved in Phase 1 of the project located on Parcel A. Approval will facilitate the ongoing transaction
and ensure compliance with agreed timelines.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

Initial Agreement: On March 18, 2024, the City of Billings entered into a PSA with Honaker Realty, LLC & JWT
Capital, LLC for the sale of City Hall, Park 3, and adjacent parking lots located on North 27th Avenue. The transaction
valued at $2.8 million was initiated to further economic growth within the Central Business District and includes terms
for phased development of the properties with provisions for due diligence, contingency periods, and an overall goal
to support revitalization efforts in downtown Billings.

First Amendment:The initial PSA contained contingency clauses which required extensions. Signed September 25,
2024, the first amendment to the PSA extended the contingency period for certain items until November 15, 2024. It
allowed flexibility for the City to vacate the property by April 1, 2025, accommodating structural improvements and
modifications to property use agreements.

Second Amendment: This Second Amendment, would further extend certain contingency deadlines to December 6,
2024, without additional consideration, focusing on the approval of the DBP for removal or use of the portable
restroom, franchise agreements for hotel operations, providing for an agreement for management of the parking on
Parcel A & B, and sky bridge encroachments. Additionally, it finalizes the loading area requirements for 2nd Avenue
North, which were completed as of October 30, 2024.

Third Amendment:

Waives specific contingencies as of November 25, 2024, including execution of franchise agreements for Phase 1
hotel development.

Extends the remaining contingency deadlines to January 31, 2025, or beyond by mutual agreement, including:
Approval for the removal or use of a portable restroom on Parcel B.

Agreement on parking management for Parcels A and B.

Resolution of sky bridge encroachments.

Finalization of financing requirements for property acquisition and development.

Adjusted the closing date to May 15, 2025, with the City vacating the property by that date, ensuring no further
extension to meet buyer's funding requirements.

STAKEHOLDERS

The key stakeholders involved in this project include:

City of Billings: Manages the transaction on behalf of the City, ensuring that the sale aligns with city goals and
regulations.

Honaker Realty, LLC & JWT Capital, LLC: The purchasing entities responsible for the redevelopment of City Hall and
adjacent properties. Their development plan aims to contribute to the economic and aesthetic revitalization of the
downtown area.

Downtown Business Partners (DBP): Role in the portable restroom agreement

Local Businesses and Community Members: Potential beneficiaries of increased economic activity and aesthetic
improvements in the Central Business District.



ALTERNATIVES

City Council may:

Approve the Third Amendment to the PSA, allowing the transaction to proceed with revised timelines and terms.

Not approve the amendment, which may affect the City's ability to meet obligations in the existing contract and delay
the project schedule.

FISCAL EFFECTS

The fiscal impact remains aligned with the initial agreement, with no additional costs associated with the contingency
extensions. The amendment does not alter the purchase price or financial terms of the PSA.

Attachments
PSA Agreement
First Amendment to PSA
2nd Amendment
3rd Amendment to PSA
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L’i Billings CONTRACT ROUTING FORM
(Contract must be signed by the non-City party before or within routing process)

Honaker Realty, LLC & JWT Capital, LLC
PARTY TO THE CONTRACT:

Sale of city Hall, Park 3, and Parking Lots on 27th Ave N
PURPOSE OF CONTRACT:

PROCUREMENT COMPETED BY:

Written quotes
Competitive bid
x  Request for proposals

Cooperative contract

Contract #

Sole source justification
Other (please describe or N/A):

Jessica Fust
Requestor: Name:

Facilities

Dept:

406-657-8271
Phone #:

x  Competition documentation attached
(i.e. signed quote form, legal ad, sole source form, cooperative contract, etc.)

Insurance certificate(s) attached
x Council memo attached /%

Date of award

X Signed by vendor (also check if signing in DocuSign)
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Purchase and Sale Agreement

Seller: The City of Billings
Buyer: Honaker Realty, LLC & JWT Capital, LLC
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PURCHASE AND SALE AGREEMENT

THIS PURCHASE AND SALE AGREEMENT (“Agreement”) is made effective as of the latest
date set out below in the signature block (“Effective Date”), by and between Honaker Realty, LLC and
JWT Capital, LLC or their assigns (“Buyer”), and the City of Billings (“Seller”).

FOR VALUABLE CONSIDERATION, IT IS AGREED:

1. Description of Property. Seller agrees to sell to Buyer, and Buyer agrees to purchase

from Seller, on the terms and conditions stated in this Agreement, the following property
(collectively, the “Property”):

(a)

(b)

Real Property. That real estate in Yellowstone County, Montana (the
“Property”):

Parcel A: (the “Parking Lots”).

Lots 5-6 & 8, 9, & 10, Block 92, of the Original Town, Now City of Billings, in
the City of Billings, Yellowstone County, Montana, according to the official plat
on file in office of the Clerk and Recorder of said County.

Together with all: (a) appurtenances, improvements and fixtures (except as may
be excluded below); and (b) all mineral rights held by Seller, if any, which were
not previously severed from the real property. Seller shall make no warranty or
representation to Buyer regarding any, wind or solar rights appurtenant or related
to the Property, but shall transfer and convey (without warranty or representation)
any, solar and wind rights that Seller may have with respect to the Property, if any.

Parcel B: (which contains two buildings the “Old City Hall Building” on the
northern portion of Parcel B and the “Garage Building” consisting of the parking
garage and office building on the southern portion of Parcel B).

Lots 1, 2, 3,4,5,6,7,8,9, 10, 11, and 12, Block 58 of the Original Town, Now
City of Billings, in the City of Billings, Yellowstone County, Montana, according
to the official plat on file in office of the Clerk and Recorder of said County.

Together with all: (a) appurtenances, improvements and fixtures (except as may
be excluded below); and (b) all mineral rights held by Seller, if any, which were
not previously severed from the real property. Seller shall make no warranty or
representation to Buyer regarding any, wind or solar rights appurtenant or related
to the Property, but shall transfer and convey (without warranty or representation)
any, solar and wind rights that Seller may have with respect to the Property, if any.

Personal Property. The following personal property (the ‘“Personal Property™),
which is to be left upon the Real Property as part of the property purchased: (a) all
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fixtures; and (b) any Personal Property that the Parties agree shall be left on the
Property pursuant to a subsequent agreement in writing.

Seller and Buyer recognize and agree that the legal descriptions stated herein are tentative and will
be modified by the property description information contained within the preliminary title
commitment provided by Seller as detailed below, but only as approved by Buyer in writing;
provided, further, that Buyer must be satisfied as to the sufficiency of the legal description and the
condition of title conveyed as a contingency up to, and for, each Closing.

2.

3.

Purchase Price. The purchase price for the Property (“Purchase Price”) is as follows:

(@)

Closing.
(@)

(b)

The Purchase Price for the Property is Two Million Eight Hundred Thousand
Dollars ($2,800,000.00). Payment of the Purchase Price shall be made as
follows:

(1) $35,000.00 earnest money (Earnest Money”), payable upon
complete execution of this Agreement, which shall be held by the
Closing Agent defined below in accordance with terms of this
Agreement; and

(2) $2,765,000.00 on the Closing Date in cash or certified funds.

(3) Buyer may extend the Closing Date by up to one hundred twenty
days (120) days by giving Seller written notice that Buyer is
extending the closing date and by paying the additional Earnest
Money Deposits to the Closing Agent, as provided in Section 11(f)
hereafter. The Extension Payments of additional Earnest Money
shall be applied to reduce the Purchase Price. In the event that the
sale does not close through no fault of Seller, then Seller shall
retain the $100,000.00 deposit and shall retain all rights and
remedies under this Agreement, as provided in Section 11(f).

Subject to the satisfaction of all contingencies herein, the closing (“Closing”) shall
be held subject to the following schedule at the office of First Montana Title
(“Closing Agent”), unless otherwise mutually agreed by the parties. Seller shall
pay for the cost of a standard ATLA Owner’s Policy in the amount of the Purchase
Price. Buyer shall pay and be solely responsible for any additional premiums or
other costs in addition to the premium for standard coverage if Buyer elects to
obtain ALTA extended coverage or any title endorsements to the title insurance
policy. All other closing costs and fees, which do not include attorney fees and
costs of the parties, shall be shared equally by Buyer and Seller. Provided that
Buyer does not terminate this Agreement by reason of its due diligence during the
Contingency Period or the failure of a contingency herein, the Closing of shall be
held within thirty (30) days of the expiration of the Contingency Period, unless
otherwise mutually agreed by the parties in accordance with the terms of this
Agreement.

It is Seller’s intention to close the sale of the Property at one Closing through which
Seller would transfer and convey Parcels “A” and “B” to Buyer. However, Buyer
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may, at Buyer’s option, bifurcate the Closings of Parcels “A” and “B” and close
on Parcel “A” earlier than closing on Parcel “B”, on the following terms: (i) Buyer
waives all contingencies to closing set forth in this Agreement for both Parcel “A”
and Parcel “B”; and (ii) pays the Purchase Price for Parcel “A”. The closings on
both Parcels “A” and “B” must occur no later than the first anniversary of the
Effective Date of this Agreement. For the purposes of this Agreement, the
Purchase Price for Parcel “A” shall be Seven Hundred Thousand Dollars
($700,000.00) and the Purchase Price for Parcel “B” shall be Two Million One
Hundred Thousand Dollars ($2,100,000.00).

4, Conveyance Documents. On the Closing Date for each sale, the Seller shall execute and
deliver to the Closing Agent:

@ A warranty deed conveying merchantable fee simple title to the Real Property to
the Buyer free and clear of all liens and encumbrances, and subject only to: (i)
reservations and exceptions in patents from the United States or the State of
Montana; (ii) easements and rights-of-way of record; (iii) building, use and zoning
restrictions, ordinances, and waivers of record, and sanitary and environmental
restrictions; (iv) taxes and assessments prorated for the year of Closing and
subsequent years which are not yet delinquent; (v) all mineral rights and prior
conveyances, leases, transfers of any interest in minerals, including oil and gas and
other hydrocarbons; (vi) all declarations, restrictions, covenants, and conditions of
record; (vii) Permitted Exceptions as defined below;

(b) A bill of sale conveying valid title to the Personal Property (if any) to Buyer free
and clear of all liens and encumbrances. All Personal Property shall be conveyed
AS IS and WHERE 1S. Seller shall make NO WARRANTY and NO
REPRESENTATION as to the Personal Property;

(c) A Montana Realty Transfer Certificate(s) for the Property; and

(d) Any and all other documents reasonably necessary to convey the Property to Buyer
(all of the foregoing documents are collectively referred to as the “Conveyance
Documents”).

5. Right of Entry. Seller grants to Buyer (and Buyer’s employees, agents and
representatives) the right to enter the Property with a minimum 24-hour notice to the City Facilities
Manager, during regular business hours, in order to inspect and investigate the same. Buyer may,
at Buyer’s sole expense, conduct reasonable soils, engineering and other tests and studies on the
Property. Buyer shall not cause or suffer any lien or other encumbrance to be recorded against the
Property; and shall promptly cause any such lien or other encumbrance caused or suffered by Buyer
(including construction liens arising out of Buyer’s activities) to be immediately discharged or
bonded over to Seller’s reasonable satisfaction. Buyer hereby indemnifies, protects, agrees to
defend with counsel chosen by Seller (and reasonably acceptable to Buyer), and hold Seller, and
its officers, officials, insurance companies, employees and agents, harmless from and against any
and all liabilities, penalties, losses, damages, costs and expenses, demands, causes of action, claims
or judgments arising, claimed or incurred against or by Seller, or its officers, officials, insurance
companies, employees or agents, from all investigations, inspections, tests, and other activities
undertaken on or with regard to the Property by Buyer, or its officers, directors, employees, agents,
licensees and invitees, prior to the Closing Date. The provisions of this Section shall survive any
termination of this Agreement or the Closing of the transaction contemplated hereby and shall not
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be reduced or impaired by receipt by Seller or any sums and liquidated damages hereunder.
Provided, however, that Buyer shall not indemnify Seller against any claim arising from Seller’s
negligence or for any claims, liabilities, penalties, damages, costs, expenses, demands, and causes
of action, arising from any pre-existing conditions on the Property.

6. Prorations. Taxes and assessments on the Real Property for the current year shall be
prorated between the parties as of the Closing Date. Buyer shall pay all taxes and assessments on
the Real Property thereafter. Encumbrances to be discharged by Seller may, at Seller’s option, be
paid out of the Purchase Price at the Closing Date.

7. Possession. Buyer shall be entitled to possession of the Property on the Closing Date for
each Parcel unless otherwise specified herein.

8. Assignment. Buyer may assign, in whole or in part, this Agreement in which Buyer, or its
members, is a member or shareholder or partner, it being recognized that Buyer intends to form
one or more entities to facilitate the development of the Property. In addition, in the event that
Buyer’s or its assignee’s project funding or development requirements, or their IRC Section 1031
tax free exchange requirements, or their project development related credit or payment terms,
require the assignment of their rights herein to another person or entity, in whole or in part, then
Buyer and/or its assignee, with notice of such assignment to Seller, may assign their rights herein.

9. Environmental. Seller discloses to Buyer that the Property may contain lead paint and/or
asbestos and/or other environmental contaminants. Additionally, Seller discloses that the
Environmental Protection Agency declared a portion of downtown Billings to be a “Superfund
Site” in connection with a chemical plume involving solvents from old dry-cleaning businesses.
Seller has not determined whether or not the Property, or any portion of the Property, is located
within the Superfund Site. Seller recommends additional environmental investigation and testing.
Seller is unaware of the presence of any toxic or “hazardous material” (as defined under federal
and Montana law) on or upon the Real Property in violation of or subject to remediation pursuant
to any environmental law or regulation and Seller has not received any notice or communication of
any alleged violation of any environmental law or regulation pertaining to the Real Property, except
for the November 16, 2023 Notice from the United States Environmental Protection Agency
regarding the presence of site contaminants of potential concern on Parcel B, the Old City Hall
Building. During the Contingency Period, Buyer may inspect all of the Property for environmental
matters at its cost. Seller will provide all environmental related information in its file to Buyer for
inspection and Buyer may contact all persons or entities of its choosing, including employees of
Seller, to determine and verify the extent of any environmental matters on the Property before the
expiration of the applicable Contingency Period for each Parcel. To Seller’s knowledge, no portion
of the Real Property has ever been used for a dump or landfill. Seller is unaware of any
underground storage tanks located on the Real Property, and to Seller’s knowledge, no underground
storage tanks have been removed from the Real Property except in compliance with applicable
Montana and federal law. Seller shall provide to Buyer any environmental investigation reports
that Seller may reasonably be able to locate in Seller’s records. Buyer acknowledges that the Old
City Hall Building was constructed on or around 1940. The age of the Old City Hall Building
substantially exceeds the Seller’s document retention policy. The Old City Hall Building predates
the existence of computers. Over the decades, document retention policies and computer software
programs have changed. As a result, the Seller may not be able to locate all environmental records
related to the Old City Hall Building from 1940 to the present.

10. Environmental Review. Buyer shall have the right to enter onto the Real Property at
reasonable times and in a reasonable manner, with minimum 24-hour notice to Seller, for the




DocuSign Envelope ID: AA3B0616-B25A-4358-A5F2-0DE408F281BC

purpose of making such environmental tests and surveys as Buyer deems necessary in connection
with this Agreement at its sole cost, risk, and expense. Without warranty by Seller, Seller agrees
to provide Buyer with any information which it has relating to the potential presence of or disposal
on the Real Property of toxic, dangerous, or hazardous substances. After making such tests, studies
and inspections, Buyer shall restore the Real Property to its condition prior to such tests, studies,
and inspections. Buyer shall have until the expiration of the Contingency Period below for each
respective Parcel to review the environmental condition of the Property. Should Buyer’s
environmental review indicate that there are or may be toxic, dangerous, or hazardous substances
located on or about the Real Property in any particular Parcel, or Parcels, Buyer may, by notice in
writing to Seller on or before the expiration of the Contingency Period below for each respective
Parcel, terminate this Agreement, in which event Buyer shall be entitled to the return of the Earnest
Money as provided below. Buyer shall, however, furnish a copy of such environmental review to
Seller. Buyer’s failure to so notify Seller on or before the expiration of the Contingency Period
below for each respective Parcel shall be deemed conclusive evidence that Buyer desires to proceed
to closing and accepts the Property in its AS IS condition with respect to environmental matters.
In the event that Buyer gives written notice to Seller that it must terminate the Agreement by reason
of an environmental issue during the Contingency Period, then the Agreement, at the election of
Buyer, shall be deemed to be terminated in whole without liability, damage, fee, penalty, payment,
or cost to Seller by Buyer, with return to Buyer of any Earnest Money paid by Buyer to the Closing
Agent for the benefit of Seller hereunder.

11. Buyer’s Contingency Period and Title Review.

(a) Buyer’s Contingency Period. The Buyer’s “Contingency Period” shall
commence on the Effective Date of this Agreement and shall terminate on the one
hundred eightieth (180) day following the Effective Date. Notwithstanding the
foregoing, so long as Buyer has approved or waived, or otherwise acknowledged
satisfaction of all matters referred to in Sections 11(b) (title contingencies) during
the timeframe described in Section 11(b), Buyer may extend the Contingency
Period in thirty (30)-day increments on not more than four (4) occasions, upon
Buyer’s complying with the conditions of Section 11(f) and by Buyer giving
written notice to Seller at least two (2) business days prior to the expiration of the
Contingency Period, as then in effect, and by tendering the Extension Payment(s)
referred to in Section 11(f) below.

(b) Title Review. Buyer’s obligation to proceed with the purchase of the Property is
subject to Buyer’s review and approval, in Buyer’s sole and absolute discretion,
the condition of title (“title”) to the Real Property. Seller shall provide Buyer with
a standard ALTA Owner’s Title Insurance Policy, as Seller’s cost, with insurance
in the amount of the Purchase Price.

1) At Buyer’s election, Buyer may obtain an ALTA survey of the Real
Property in form and substance acceptable to Buyer. Any ALTA survey
shall be prepared at Buyer’s cost. Similarly, Buyer may order an ALTA
Owner’s Extended Coverage Policy of Title Insurance. Seller will pay for
the cost of a Standard Owner’s Title Insurance Policy. Any increase in
cost for an Extended Coverage Policy shall be the responsibility of Buyer.

2) Buyer shall have thirty (30) days from the delivery of the Preliminary Title
Commitment to approve or disapprove, in Buyer’s sole and absolute
discretion, the condition of Title to the Property.
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(©)

3 In the event Buyer disapproves of Title to the Real Property within the
period specified above, Buyer shall identify, in a written notice to Seller,
which exceptions and conditions Buyer deems unacceptable (whether
revealed by Title Company’s Preliminary report, any ALTA Survey
obtained by Buyer, or otherwise), and Seller shall have ten (10) business
days following Seller’s receipt of Buyer’s notice of objection to commit,
in a separate written notice to Buyer, to deliver Title to the Real Property
on or before the Latest Closing Date free and clear of the exceptions and
other conditions objected to by Buyer. If Buyer has objected to Title as
herein above provided, then unless Seller commits to remove all
exceptions and other conditions objected to by Buyer with the time
prescribed above, this Agreement shall be automatically terminated unless
Buyer waives the exception and other objections to Title that Seller
declined to remove on or before the tenth (10™) business day following
Buyer’s receipt of Seller’s written notice that Seller will not commit to
removal of all exceptions objected to by Buyer. In the event that Buyer
has not given Seller written notice of objection to Title within the time
required above Title shall be deemed to be approved in its entirety. Buyer
acknowledges that there are existing encroachments on Parcel A.
Specifically, the Grand Building (to the south of Parcel A), encroaches
upon Parcel A by approximately 6” and for two (2) sky bridges that are
attached to the buildings on Parcel B. The Grand Building encroachment
shall be a contingency for Closing until the Seller completes a lot line
adjustment of the south property line, after which the Grand Building
encroachment shall not be a contingency for Closing. The two sky bridges
shall be a contingency for Closing until: (a) the Seller obtains
encroachment agreements, encroachment permits, or similar approvals for
the sky bridges; and (b) can confirm that Seller can convey to Buyer at
closing, clear title to the sky bridges (except for the referenced
encroachment agreements, encroachment permits, or similar approvals
acceptable to Buyer) after which the sky bridges shall not be a contingency
for Closing.

(G)) All title exceptions and other conditions approved by Buyer pursuant to
this Section together with all other exceptions and encumbrances created
by Buyer, shall be referred to herein as the “Permitted Exceptions.”

Buyer’s Inspection and Due Diligence. Buyer’s obligation to proceed with the
Purchase of the Property is further subject to fulfillment or waiver by Buyer, within
the Contingency Period, of each of the contingencies set forth in Section 11 and as
otherwise provided in this Agreement. It is understood and agreed that all
Contingencies require Buyer’s approval, which may be given or withheld in
Buyer’s sole and absolute judgment; consequently, Buyer’s failure to waive or
acknowledge satisfaction of any of the Contingencies, even if Buyer’s failure to
approve is unreasonable and even if Buyer fails to pursue all information relevant
to an informed decision, shall not be a default by Buyer under this Agreement.

(1) Buyer must approve, in Buyer’s sole and absolute discretion, all due
diligence materials delivered by Seller for Buyer’s review. In addition,
Buyer may obtain (at Buyer’s cost and expense) and approve (in Buyer’s
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(4)
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(6)

(7)

(8)

9)

(10)

(11)

discretion) an engineering survey of the Property, Buyer’s own Phase |
and/or Phase Il environmental site assessments, soils tests, structural and
mechanical inspections and tests, and any other due diligence
investigation, and any other investigation or test that Buyer deems prudent,
in Buyer’s sole and exclusive judgment.

Buyer must be satisfied (in Buyer’s sole discretion) with the results of
Buyer’s investigation into the physical condition of the Real Property.

Without limiting the effect of any of the above, Buyer, in its absolute and
sole discretion, and in the exercise of its due diligence during the
Contingency Period, must be satisfied with any and all business,
economic, structural, environmental, governmental, tax, transactional and
financing matters for Buyer’s intended development and project involving
the Property, including being granted reasonable access to the
improvements to the Parcel A and B Property, either personally or by its
authorized agents, to inspect and investigate all aspects of the
improvements thereon, including, without limitation, the roof, heating,
cooling, structural, access, plumbing and electrical systems, and to
examine any other matters relating to the status or the condition of the
improvements to the Property.

Execution of an acceptable Development Agreement between DBP and
Buyer to develop Parcel A.

Approval for Tax Increment Funds from DBP and Seller to Buyer for the
reimbursement of up to $5,000,000.00 for qualified public expenditures
for Phase One of the project referenced above.

Execution of Franchise Agreements with the hotel company involved in
Phase One of the project located on Parcel A.

Seller agrees to vacate the Property identified as Parcel B, on or before
February 1, 2025 or within thirty (30) days of Closing, whichever is later,
unless otherwise mutually agreed by both parties.

Seller shall provide suitable loading and unloading areas from 2" Avenue
North for hotel guests.

An agreement with the City Parking Division to provide management of
the parking on Parcels A and B until the start of construction of Phase One
for an agreed-to fee.

Buyer must obtain the approval of the DBP to remove the portable public
rest room located on Parcel B and relocate the same to other property, not
including any of the Property purchased herein, by the start of substantial
construction of Buyer’s Phase One improvements on Parcel A.

The Seller shall determine if the Grand Building to the south encroaches
on Parcel A and, if so, the Seller shall remedy that encroachment by re-
platting Parcel A or by doing a lot line adjustment so that at the time of
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Closing of the sale of Parcel A, there shall be no encroachment by the
Grand Building. Prior to the Closing, Seller shall confirm its ownership
of the sky bridges, and obtain Buyer accepted encroachment agreements,
permits, or other appropriate approvals for the sky bridges. At Closing,
Seller shall convey fee title through the warranty deed to the sky bridges
to Buyer free of liens and encumbrances except for the mutually agreed
encroachment agreements, encroachment permits, or other approvals.

Time/Failure of Contingencies. Buyer shall have until the expiration of the
Contingency Period to approve, disapprove or waive the Contingencies, in Buyer’s
sole and absolute discretion. In the event the Contingencies are disapproved prior
to the expiration of the Contingency Period (disapproval to be evidenced by a
writing from Buyer to Seller received within the Contingency Period), or if the
Contingency Period lapses without the Contingencies having been approved,
fulfilled or waived by Buyer (approval to be evidenced by a writing from Buyer to
Seller received within the Contingency Period), this Agreement shall be
automatically terminated, whereupon all rights and obligations of Seller and Buyer
to the other shall cease and terminate, subject to Buyer’s limited indemnification
obligations set forth in Section 9; provided, however, that in the event of
unsatisfied Contingencies of Buyer, both Buyer and Seller shall meet and negotiate
in good faith to attempt resolve such unsatisfied Contingencies, if possible, before
the expiration of the Contingency Period. Effective upon the date of any such
termination as provided above, the Closing Agent shall return to Buyer the Earnest
Money Deposit (with accrued interest) in Escrow without liability, damage, fee,
penalty, payment, or cost to Seller by Buyer.

Approval. Upon approval, fulfillment or waiver of the Contingencies, Buyer shall
thereafter proceed with this transaction on the terms and conditions set forth herein.

Extensions. On or before two (2) business days prior to the end of the Contingency
Period, as then in effect, Buyer may elect to extend the Contingency Period for up
to four (4) periods of thirty (30) days each, exercisable upon written notice to
Seller. Each such extension notice shall be accompanied by the payment of
twenty-five thousand dollars ($25,000) to the Closing Agent, (each an “Extension
Payment”) for each thirty-day period of extension. Notwithstanding the foregoing,
Buyer shall not be permitted to extend the Contingency Period unless Title has
been approved in accordance with Section 11 with respect to all of the Property,
both Parcels “A” and “B”. Except as provided below, all Extension Payments shall
be non-refundable, notwithstanding later termination of this Agreement or failure
of the transaction contemplated hereby to close, for any reason; provided, however,
that in the event that this transaction does not close because of a default by Seller,
then Buyer shall be entitled to a full and immediate refund of all Extension
Payments (without interest), and may, in addition, pursue any and all other legal
or equitable remedies available to Buyer. In the event that this transaction closes,
then all Extension Payments shall be applied to the Purchase Price.

12. Independent Investigation. Buyer and Seller agree that the representations and

warranties, and any limitations thereof, contained in this paragraph shall survive closing. Buyer
enters into this Agreement in full reliance upon Buyer’s independent investigation and judgment,
and neither Seller nor Seller’s agents or attorneys make any warranties or representations to Buyer,
whether express or implied, about the Property except as specifically stated herein. There are no
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verbal or other agreements which modify or affect this Agreement. By closing this transaction,
Buyer acknowledges and agrees that: (a) Buyer has fully investigated the Property, including, but
not limited to, zoning, environmental, structural, and construction conditions, and is satisfied that
the Property and the condition of the Property are suitable for Buyer’s intended use; (b) Buyer
completed Buyer’s due diligence investigation to Buyer’s satisfaction; (c) Buyer’s due diligence
investigation has not been hampered or limited by Seller in any manner or respect; (d) Buyer is
satisfied with the Property and its condition; (e) Buyer accepts the Property in its “AS IS, WHERE
IS” condition; (f) Buyer acknowledges and agrees that Seller makes NO WARRANTY OR
REPRESENTATION, of any kind or nature, except as may be provided under the warranties
stated in the warranty deed, including but not limited to that the Property is fit for any particular
purpose or that it is habitable; (g) Buyer will close this transaction in full reliance upon Buyer’s
independent investigation and judgment, and that any prior verbal representation (if any) by Seller
(or anyone on behalf of Seller) will not modify or affect this Buy-Sell Agreement; (h) Buyer has
not and shall not rely upon any statement or representation from Seller or anyone acting on behalf
of Seller as to the condition of the property; and (i) Buyer is not relying and shall not rely upon any
statement or representation of Seller except for the express written representation in this Buy-Sell
Agreement and in Seller’s Warranty Deed. Seller shall cooperate with and facilitate Buyer’s
investigation of the Property. Seller shall provide Buyer with any written reports relating to
environmental and structural conditions of the Old City Hall Building that Seller may reasonably
locate. Additionally, Seller shall provide any third-party entities with whom the Seller may have
contracted with permission and authorization to communicate and share information with Buyer.

13. Buyer’s Development Obligations. This section outlines the Buyer's responsibilities to
redevelop and maintain Parcel B. Buyer shall maintain the Old City Hall Building, the Garage
Building and the surrounding land, ensuring it remains aesthetically pleasing and free from blight.
The Buyer commits to the ongoing care of the exterior of both buildings, landscaping, preventing
the accumulation of trash, litter, graffiti, or any unsightly elements on Parcel B and to addressing
any issues that may arise. Furthermore, the Buyer must refrain from boarding up windows and is
obligated to promptly repair or replace any broken windows or doors to uphold the property's visual
appeal. The Buyer is granted maximum flexibility in redeveloping the Parcel B Property, including
the Old City Hall Building and the Garage Building, which may include options such as remodeling
the existing buildings, partial or complete demolition of the buildings, or converting the buildings
into condominiums, among other possibilities. The Seller's primary objective is to ensure the
property's consistent maintenance with the explicit purpose of preventing blight and preserving the
revitalization efforts of the downtown area. This paragraph is not intended to limit or restrict the
Buyer’s use or redevelopment of Parcel B. Buyer’s obligations under this paragraph shall survive
Closing. Buyer’s continuing obligations to Seller under this Section shall terminate upon the
earliest of the following to occur: (a) Buyer obtains a tenant for the Old City Hall Building on
Parcel B; (b) Buyer demolishes some or all of the Old City Hall Building; or (c) Buyer opens a new
hotel on Parcel A.

14. Exclusion of Old City Hall Building. It is the intention of the Parties to close the sale of
Parcel A and Parcel B at the same time. Parcel B includes the Old City Hall Building on the north
side of Parcel B. If, during Buyer’s Contingency Period, Buyer’s investigation and due diligence
determines that there are Significant Environmental or Structural Problems or Material Economic
Concerns (as defined herein) with the Old City Hall Building that make the use, development, and
occupancy of the Old City Hall Building uneconomical, then Buyer shall make full disclosure of
all investigations and reports on the Old City Hall Building to Seller, including but not limited to
the projected costs of remediating or curing any environmental or structural or material economic
issues with the Old City Hall Building. Thereafter, Buyer and Seller shall attempt to resolve and
address the environmental, structural and/or material economic issues raised by Buyer prior to the
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expiration of the Contingency Period, unless such Period is extended by mutual agreement in
writing. If Buyer and Seller reach an agreement on addressing any Significant Environmental or
Structural Problems or Material Economic Concerns with the Old City Hall Building, then that

Contingency shall be eliminated and the sale of both Parcels A & B of the Property, including the
Old City Hall Building, shall proceed. If Seller and Buyer cannot reach an agreement on addressing
the Significant Environmental or Structural Problems or Material Economic Concerns with the
Building, then Buyer may, in Buyer’s sole and exclusive discretion: (a) terminate this Agreement
after which neither party shall have any duty or obligation to the other party except for return of
the Earnest Money to Buyer; or (b) elect to exclude the Old City Hall Building from the Closing
and sale, as provided hereinafter in Section 14(c).

(@)

(b)

(©)

Significant Environmental or Structural Problems or Material Economic Concerns.
For the purposes of this Agreement, the term “Significant Environmental or Structural
Problems or Material Economic Concerns” shall mean the identification of unknown
environmental or structural problems with the Old City Hall Building, or during the
Contingency Period, a material economic concern develops for Buyer with respect to the
reasonable development of the OId City Hall Building consistent with its overall
development of the Property, and is a problem: (a) of such a scope or magnitude that the
use, development, and/or occupancy of the Old City Hall Building would be uneconomical
for any projected use of the Old City Hall Building in the development of the Property as
a whole, with documentation of such hardship to be presented to the City; or (b) that would
cost Buyer in excess of Three Hundred Thousand Dollars ($300,000.00) to remediate
and/or cure. An “unknown” Significant Environmental or Structural Problem shall mean
any environmental or structural problem that is either unknown as of the date of this
Agreement or the serious magnitude of which is unknown as of the date of this Agreement.
The following matters shall not be considered “unknown” Significant Environmental or
Structural Problems: (a) the presence of asbestos that can be removed, encapsulated, or
abated for a reasonable cost not to exceed $100,000.00; (b) the presence of lead paint that
can be removed or abated at a reasonable cost not to exceed $100,000.00; (c) the Building
being included in an EPA Superfund Site because of a chemical plume involving solvents
from old dry-cleaning businesses; or (d) site contaminants of potential concern detected in
subslab samples by the EPA in 2023 that can be addressed or abated at a reasonable cost
not to exceed $100,000.00. A Material Economic Concern is one affecting the Old City
Hall Building that is determined by Buyer in the course of its due diligence to be one that
would adversely affect the economic development potential of the Old City Hall Building
in an amount of at least Three Hundred Thousand Dollars ($300,000.00).

Joint Use Agreement. If there are Significant Environmental or Structural Problems or
Material Economic Concerns (as defined herein) with the Building and the Parties cannot
agree on how to remediate or cure those problems, the Buyer may elect to exclude the Old
City Hall Building from the Sale and the parties shall reasonably cooperate to put into place
such joint use agreements as may be referenced below.

Notice to Seller. Buyer shall provide written notice to Seller, at least two (2) business days
prior to the expiration of Buyer’s Contingency Period as provided in Section 11(a), that
Buyer has elected to exclude the Old City Hall Building from the Sale. As part of the
Notice, Buyer must either waive or accept as satisfied all other contingencies in connection
with the sale of Parcel A and all of Parcel B, with the exception of the Old City Hall
Building. Upon receiving such notice from Buyer, Seller shall prepare and submit to Buyer
a draft Joint Use Agreement to govern the use and operation of (a) the Old City Hall
Building to the north and (b) the Garage Building to the South. All costs associated with
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15.

separating the Old City Hall Building from the Garage Building shall be the sole cost and
expense of the Buyer. Buyer shall develop a plan to separate the systems within the Old
City Hall Building from the remaining portion of Parcel B or for the joint use of some or
all of the building systems. All costs and expenses associated with developing a Joint Use
Agreement or with separating the Old City Hall Building and/or the building systems from
the remainder of Parcel B shall be done at the cost and expense of Buyer, without any
financial contribution from Seller. The Parties shall negotiate in good faith to agree upon a
final Joint Use Agreement that would be subject to approval of both Buyer and Seller. The
approval of the Seller will require formal approval of the Joint Use Agreement by the
Billings City Council at a properly noticed public hearing. The Parties acknowledge that
the Old City Hall Building and the Garage Building are separate buildings that are located
on separate legal parcels, but share certain systems. Accordingly, the Parties must agree
upon an equitable cost sharing agreement to address maintenance, replacement, and
operating expenses of those systems as well as security and access issues. If Buyer and
Seller cannot agree upon an acceptable Joint Use Agreement, then Buyer may elect to
terminate this Agreement as its sole remedy, as provided above. If the Building is excluded
from the Sale, the purchase price attributable to the southern portion of Parcel B will not
be reduced. If Buyer elects to exclude the Old City Hall Building from the Closing because
of Significant Environmental or Structural Problems or Material Economic Concerns, then
the purchase price for the remaining portion of Parcel B (the Parking Garage) shall be Two
Million One Hundred Thousand Dollars ($2,100,000.00).

Seller’s Representations and Warranties. Seller represents and warrants to Buyer as

follows as of the Effective Date (and it shall be a condition to Buyer’s obligation to close that such
representations and warranties remain true as of the Closing Date):

@) Authorization. Seller has full power and authority to enter into this Agreement
and to carry out the transactions contemplated by this Agreement. Seller has taken
all action necessary to authorize its execution and performance of this Agreement,
and the officer executing this Agreement on behalf of Seller has been duly
authorized and directed to do so by Seller. Seller will provide to Buyer and the
Closing Agent a certified copy of the resolution of the Seller’s City Council and
other governmental officers as may be required authorizing this transaction. This
Agreement is, and Seller’s other instruments when executed and delivered by
Seller in accordance with the terms hereof will be, legal, valid, and binding
obligations of the Seller and enforceable in accordance with their terms, except as
the same may be affected by bankruptcy, insolvency, moratorium, or similar laws,
or by legal or equitable principles relating to or limiting the rights of contracting
parties generally.

(b) No Liens. To the knowledge of Seller, there are no unrecorded liens, financing
statements, encumbrances or agreements affecting the Real Property that will
survive the Closing on any Parcel, and Seller has committed no acts which would
result in the creation of such liens, financing statements, encumbrances or
agreements affecting the Real Property. No work has been done on, and no
materials have been furnished to, the Property for which full payment has not been
made and for which a lien could be filed against the Real Property.

(c) Personal Property. To the extent that Personal Property is ultimately included in
the purchase herein, Seller has good and merchantable title to the Personal
Property, free and clear of all pledges, claims, liens, restrictions, security interests,
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(d)

(€)

()

(9)

charges, and encumbrances. To the extent, if any, that tangible Personal Property
is being conveyed hereunder, to the best of Seller’s knowledge, but without
warranty, all of the tangible Personal Property is in good repair and condition, and
is adequate for continuation of the operation of the Property.

Encroachments. To Seller’s knowledge, there are no encroachments upon the
Real Property nor does any improvement on the Real Property, including but not
limited to alleys, adjacent buildings, or signage, encroach upon any property
owned by others, except for the Grand Building with respect to Parcel A and the
two (2) Skybridges attached to the buildings on Parcel B.

No Violation of Laws. Seller has not received notice of any violation of any
applicable regulation, law or order relating in any material respect to the Real
Property, nor does Seller have knowledge of any notice from any governmental
authority of any (i) pollution, health, safety, fire, environmental or building code
violations with respect to the Real Property; or (ii) the construction of public
improvements or the imposition of any special taxes or assessments upon all or
any part of the Real Property.

Pending Claims. To the knowledge of Seller, there are no claims, actions,
proceedings or governmental investigations pending or threatened against or
involving the Real Property or against or involving any of the Real Property; nor
to the knowledge of Seller is there any reasonable basis for any claim, litigation,
proceedings or other governmental investigation pertaining thereto. Provided,
however, that the Property is located within an area designated by Environmental
Protection Agency as a Superfund Site, generally known as the Billings, MT PCE
Superfund Site. The EPA recently completed multiple indoor air and groundwater
sampling in the area. The EPA is currently reviewing a focused feasibility study
to address the indoor air exposure pathway and anticipates issuing a proposed plan
in late spring 2024.

Existing Leases and Leases Subsequent to Execution Date. Seller hereby
warrants that no commercial or other lease or agreement that affects the Property
currently exists on the Property longer than thirty-one (31) days in duration. In
addition, Seller hereby agrees that Seller shall not execute or bind the Property
after the latest date on the signature block below, without the written consent of
Buyer.

Seller shall hold Buyer harmless from any damage, loss, claims, penalty, cost, fee, fine or liability
arising out of any falsity, omission or misstatement of the matters set forth in this paragraph.

16. Buyer’s Representations and Warranties. Buyer hereby represents and warrants to

Seller, both as of the date hereof and as of the Closing Date, that:

(@)

Buyer is duly organized, validly existing and in good standing under the laws of
the State of Montana. Buyer has taken all action necessary to authorize its
execution and performance of this Agreement, and the officer executing this
Agreement on behalf of Buyer has been duly authorized and directed to do so by
Buyer. Buyer has full power and authority to enter into this Agreement and to carry
out the transactions contemplated by this Agreement. Buyer will provide to Seller
and the Closing Agent a certified copy of the resolution of the Buyer’s board of
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(©)

directors authorizing this transaction. This Agreement is, and Buyer’s other
instruments when executed and delivered by Buyer in accordance with the terms
hereof will be, legal, valid and binding obligations of the Buyer and enforceable in
accordance with their terms, except as the same may be affected by bankruptcy,
insolvency, moratorium or similar laws, or by legal or equitable principles relating
to or limiting the rights of contracting parties generally.

There is no legal action, suit, arbitration, governmental investigation or other legal
or administrative proceeding, nor any order, decree or judgment in progress,
pending or in effect, or, to the knowledge of Buyer, threatened, against or relating
to Buyer in connection or relating to the transaction contemplated by this
Agreement, and Buyer does not know or have any reasons to be aware of any basis
for the same;

The performance by Buyer of Buyer’s obligations hereunder will not violate or
constitute an event of default under the terms or provisions of any agreement,
document or instrument to which Buyer is a party or by which Buyer is bound and
which would materially adversely affect the ability of Buyer to perform its
obligations under this Agreement.

Buyer shall hold Seller harmless from any damage, loss, claims, penalty, cost, fee, fine or liability
arising out of any falsity, omission or misstatement of the matters set forth in this Paragraph 16.

17.

Conditions to Closing. Buyer shall have no obligation to close unless, at or prior to

closing, together with all Contingencies stated herein, the following conditions are each satisfied
or waived in writing by Buyer:

18.

()

(b)

(©)

The Closing Agent shall have on the Closing Date for each Parcel contracted with
Buyer to issue to Buyer the title insurance policy required in this Agreement in
form satisfactory to Buyer and in due course after the closing;

Each of the agreements, covenants, warranties and representations of Seller shall
be true and correct in all material respects at the time of closing and Seller shall
not be in default of any provision of this Agreement; and

Seller shall have executed and deposited with the Closing Agent all documents
called for to be executed and deposited by Seller under this Agreement, including,
without limitation, those items set forth in Section 4 hereof;

Remedies on Default.

(@)

If Seller fails to consummate this Agreement in accordance with its terms for any
reason within the control of the Seller, Buyer shall have as Buyer’s sole remedy
the option of either of the following:

(1) Rescinding this Agreement by giving written notice to Seller, in which
event Buyer shall be entitled to a return of the Earnest Money, and any
Extension Payment made, unless such Earnest Money is not refundable as
provided in Sections 2(a)(3); or
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Seller:

2 Enforcing specific performance by Seller of Seller’s obligations
hereunder.
(b) If Buyer fails to consummate this Agreement in accordance with its terms for any

reason within the control of Buyer, except for the exercise of its rights associated
with the Contingency Period, Seller shall have as Seller’s sole remedy against
Buyer the option of either of the following:

(1) Retaining the Earnest Money, together with any interest and earnings
thereon, as liquidated damages for Buyer’s breach of this Agreement, it
being understood and agreed by the parties that actual damages for such a
breach are uncertain and would be difficult, if not impossible, to
determine; or

(2 Enforcing specific performance by Buyer of Buyer’s obligations
hereunder.

19. Attorney Fees. If either party defaults in its performance hereunder and the other party
employs an attorney because of such default, the defaulting party agrees to pay, on demand, all
costs, charges and expenses, including reasonable attorney and paralegal fees, incurred at any time
by the other party because of the default.

20. Notice. Any notice to be given hereunder shall be in writing and shall either be served
upon a party personally, or served by registered or certified mail, return receipt requested, directed
to the party to be served at the address of the party stated below. A party wishing to change his
designated address shall do so by notice in writing to the other party. Notice served by mail shall
be deemed complete when deposited in the United States mail, postage prepaid. The following
Notice Addresses shall apply:

City of Billings
City Administrator
City Hall

210 North 27th Street
Billings, MT 59101

With a copy to:

City Attorney

City of Billings

City Hall

210 North 27th Street
Billings, MT 59101

With a copy to: Doug James and Bryce Burke

Moulton Bellingham PC
P.O. Box 2559
Billings, MT 59103
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Buyer:

With a copy to: Malcolm Goodrich

Goodrich & Reely, PLLC

P.O. Box 1899

2812 1% Avenue North, Suite 301
Billings, MT 59103

21. Risk of Loss. Risk of loss shall remain with Seller until closing.
22, Copies and Counterparts. A digital copy of this Agreement containing the actual or

digital signature of either party shall be accepted as the original. This Agreement may be executed
in one or more counterparts, which taken together shall constitute one and the same document.

23. Time and Binding Effect. Time shall be of the essence of this Agreement. The terms and
conditions hereof shall inure to the benefit of, and be binding upon, the heirs, legal representatives,
successors and permitted assigns of the parties hereto.

24. Radon Disclosure Statement. RADON GAS: RADON GAS IS A NATURALLY
OCCURRING RADIOACTIVE GAS THAT, WHEN IT HAS ACCUMULATED IN A
BUILDING IN SUFFICIENT QUANTITIES, MAY PRESENT HEALTH RISKS TO
PERSONS WHO ARE EXPOSED TO IT OVER TIME. LEVELS OF RADON THAT
EXCEED FEDERAL GUIDELINES HAVE BEEN FOUND IN BUILDINGS IN
MONTANA. ADDITIONAL INFORMATION REGARDING RADON AND RADON
TESTING MAY BE OBTAINED FROM YOUR COUNTY OR STATE HEALTH UNIT.

Seller represents to Buyer that the Real Property:
HAS been tested for Radon or Radon progeny.
X HAS NOT been tested for Radon or Radon progeny.

If the Real Property has been tested for Radon or Radon progeny, Buyer hereby acknowledges that
a copy of such test has been received along with evidence of any subsequent mitigation or
treatment.

25. Real Estate Brokers. Buyer and Seller represent and warrant to one another that neither
has engaged any brokers or real estate agents in connection with the sale who might claim a fee or
commission by reason of the sale, except NAI Business Properties, which has been engaged as an
agent of Seller exclusively and who shall be paid by Seller, if entitled to a fee or commission by
reason of this sale. Notwithstanding, it is acknowledged that William Honaker is a licensed broker
in the State of Montana representing the Buyer and shall be paid the buying brokerage fee of 2.5%.

26. Marketing Rights. Upon the execution of this Agreement, Buyer shall have the right to
solicit prospects for the Property, but in no way bind Seller to any future commitments pertaining
to said solicitation.

217. Entire Agreement. This Agreement embodies the entire Agreement between the parties,
and supersedes all prior negotiations, representations (if any), understandings and agreements, if
any, relating to the Property. This Agreement may be amended, modified, or supplemented only
by an instrument in writing duly executed by both parties hereto.
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28. Noxious Weeds Disclosure. Buyers of real property in the state of Montana should be
aware that some properties contain noxious weeds. The laws of the state of Montana require owners
of property within this state to control, and to the extent possible, eradicate noxious weeds. For
information concerning noxious weeds and obligations as an owner of property, Buyer may contact
the Yellowstone County, Montana extension agent or Weed Control Board.

29. Megan’s Law Disclosure. Pursuant to the provisions of Title 46, Chapter 23, Part 5 of the
Montana Code Annotated, certain individuals are required to register their address with the local
law enforcement agencies as part of Montana's Sexual and Violent Offender Registration Act. In
some communities, law enforcement offices will make the information concerning registered
offenders available to the public. If Buyer desires further information Buyer may contact the local
County Sheriff's office, the Department of Justice in Helena, Montana, and the probation officers
assigned to the area.

30. Neutral Interpretation. The language contained in this Agreement shall be construed as
a whole according to its fair meaning, and not strictly for or against either party, regardless of
whether one party or the other may have drafted this Agreement.

31. Limitation on Damages. The Buyer and Seller stipulate and agree that in the event of any
dispute between the Parties, that only actual documented compensatory damages may be awarded
if damages are otherwise recoverable under this Agreement. Punitive damages, consequential
damages, and exemplary damages shall not be awarded to either party.

32. Mold Disclosure Statement. "MOLD DISCLOSURE: There are many types of mold.
Inhabitable properties are not, and cannot be, constructed to exclude mold. Moisture is one of the
most significant factors contributing to mold growth. Information about controlling mold growth
may be available from your county extension agent or health department. Certain strains of mold
may cause damage to property and may adversely affect the health of susceptible persons, including
allergic reactions that may include skin, eye, nose, and throat irritation. Certain strains of mold may
cause infections, particularly in individuals with suppressed immune systems. Some experts
contend that certain strains of mold may cause serious and even life-threatening diseases. However,
experts do not agree about the nature and extent of the health problems caused by mold or about
the level of mold exposure that may cause health problems. The Centers for Disease Control and
Prevention is studying the link between mold and serious health conditions. The seller, landlord,
seller's agent, buyer's agent, or property manager cannot and does not represent or warrant the
absence of mold. It is the buyer's or tenant's obligation to determine whether a mold problem is
present. To do so, the buyer or tenant should hire a qualified inspector and make any contract to
purchase, rent, or lease contingent upon the results of that inspection. A seller, landlord, seller's
agent, buyer's agent, or property manager who provides this mold disclosure statement, provides
for the disclosure of any prior testing and any subsequent mitigation or treatment for mold, and
discloses any knowledge of mold is not liable in any action based on the presence of or propensity
for mold in a building that is subject to any contract to purchase, rent, or lease.”

33. Title Evidence After Closing. Within fifteen (15) days following the Closing Date of a
Parcel or Parcels, Seller shall cause, at Seller’s expense, a Standard ALTA Owner’s Title Insurance
Policy for the Parcel or Parcels Closed to be issued to Buyer in accordance with the terms of this
Agreement.

[Signature page to follow]
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IN WITNESS WHEREOF, the parties hereunto have set their hands the date and time appearing
office at their respective signatures.

SELLER

The City of Billings

DocuSigned by:
3/18/2024 By:m{wm [. (sl
Date William A. Cole

DM@M%’; by:

By: @Wsz, Beldman,
Denise R. Bohlman
City Clerk

BUYER

Honaker Realty, LLC

DocuSigned by:
3/15/2024 By:l Bl Konakor
Date Printed Name: o1+ ! Honaker

Title: Managing Member

JWT Capital, LLC

DocuSigned by:

3/16/2024 By: Dow. (ape

Date Printed Name: - pon_Cape
Title: Principal
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ltem 4.

City Council Regular
Date: 03/11/2024

Title: PUBLIC HEARING for Sale of City Hall, South Parking Lot, and
] North Parking Lot

Presented by: John Caterino, Facilities Manager
Department: City Hall Administration
Presentation: Yes

Legal Review: Yes

Project Number: N/A

RECOMMENDATION

Staff recommends approval of Purchase and Sale Agreement (PSA) and associated Development
Agreement (DA) to sell City Hall/Park 3 parking structure (210 and 220 N 27th St.), South Parking
Lot, and North Parking Lot on N 27th St., to Honaker Realty LLC for a combined total of
$2,800,000.00 (City Hall $2,100,000.00, South Lot $280,000.00, North Lot $420,000.00).

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)
On 12/7/2022 Administration Department signed a contract with NAI Business Properties with Matt
Robertson acting as supervising broker for these transactions.

On 11/04/2022 and 11/11/2022 staff published, per City of Billings Code of Ordinances 22-902, a
public notice to all owners within 300 of subject Property of potential sale of Park 1 ground retail
space.

On 11/24/2022 Council approved a resolution authorizing City staff to advertise the sale and disposal
of City Hall/Park3, resolution 22-11082. City Hall/Park 3 is also described as BILLINGS ORIGINAL
TOWNSITE, S03, T01 S, R26 E, BLOCK 58, LOT 1-12, in the City of Billings, Yellowstone County,
Montana, according to the official plat on file in the office of the Clerk and Recorder of said County.

On 11/24/2022 Council approved a resolution authorizing City staff to advertise the sale and disposal
of South Parking Lot, resolution 22-11084. South Parking Lot is also described as BILLINGS
ORIGINAL TOWNSITE, S03, T01 S, R26 E, BLOCK 92 Lot 5 -6, in the City of Billings, Yellowstone
County, Montana, according to the official plat on file in the office of the Clerk and Recorder of said
County.

On 11/24/2022 Council approved a resolution authorizing City staff to advertise the sale and disposal
of North Parking Lot, resolution 22-11085. North Parking Lot is also described as BILLINGS
ORIGINAL TOWNSITE, S03, T01 S, R26 E, BLOCK 92 Lot 8, 9, and 10, in the City of Billings,
Yellowstone County, Montana, according to the official plat on file in the office of the Clerk and
Recorder of said County.

Administration advertised a Request for Proposal (RFP) for each Property on 06/14/2023 and
06/21/2023 in Yellowstone County News and on the City's website.

One (1) proposal was submitted by 06/16/2023 for City Hall.

Five (5) proposals were submitted by 06/16/2023 for South Parking Lot.
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Four (4) proposals were submitted by 06/16/2023 for North Parking Lot.

NAI and City Staff reviewed the proposals/offers and presented to City Council Operations
Committee on 06/28/2023. After further discussion with City Council Operations Committee and NAI,
City Staff recommends moving forward with the offer from Honaker Realty to purchase subject
Properties due to a number of reasons:

- Quality of proposal

- Experience of proposer

- Financial capacity to complete transaction with pre-qualification letter from lender

- Proposed development and use of spaces

- Proposed development schedule

- Increased tax base and economic growth to Central Business District

- Total price competitiveness as Honaker Realty offered the highest price for the three Properties

On 02/23/2024 and 03/01/2024 staff published, per City of Billings Code of Ordinances 22-902, a
public notice in the Yellowstone County News announcing a public hearing on whether to approve the
sale of the city owned property.

The attached purchase and sale agreement has wording modifications for clarity from the latest draft
that was presented to the City Council Operations Committee and sent to council members.

ALTERNATIVES
City Council may:

* Approve Purchase and Sale Agreement and Development Agreement; or,
* Not Approve

Approval would begin the due diligence period for the Buyer and all contingencies will stay in place
until the sale of Property is complete.

FISCAL EFFECTS

The total combined funds of the sale of these Properties at $2,800,000.00 will be used to offset
construction costs at New City Hall.

Attachments
Resolution 22-11082
Resolution 22-11084
Resolution 22-11085
Honaker Realty Submission
Honaker Realty PSA - Buyer Signed




DocuSign Envelope ID: AA3B0616-B25A-4358-A5F2-0DE408F281BC

REQUEST FOR PROPOSALS: NOTICE

The City of Billings is requesting proposals for DISPOSITION OF
MUNICIPAL REAL ESTATE SALE AND DEVELOPMENT OF BILLINGS CITY
HALL, for FACILITIES DIVISION, Billings, Montana. Proposals shall be received
addressed to MATT ROBERTSON SIOR, PRINCIPAL/SUPERVISING BROKER,
NAI BUSINESS PROPERTIES, via mail at 3312 4™ AVE NORTH, BILLINGS,
MT 59101, via email at MROBERTSON@NAIBUSINESSPROPERTIES.COM, or
in-person at 3312 4™ AVE NORTH, BILLINGS, MT 59101 until 5:00 PM (MDT)
on 16, JUNE, 2023.

More specific additional information regarding the DISPOSITION OF
MUNICIPAL REAL ESTATE SALE AND DEVELOPMENT OF BILLINGS CITY
HALL can be obtained by contacting MATT ROBERTSON SIOR,
PRINCIPAL/SUPERVISING BROKER, NAI BUSINESS PROPERTIES, via
telephone at (406) 294-6308 or email at
MROBERTSON@NAIBUSINESSPROPERTIES.COM. The full Request for
Proposals may also be found on the City’s website at www.billingsmt.gov, by
clicking on “Doing Business,” and then on “Bids.”

Proposers may withdraw their proposal by written request at any time prior
to the due date set for receiving proposals. No proposal may be withdrawn or
modified after the due date and time, unless and until the award of the contract is
delayed for a period exceeding ninety (90) days.

The right is reserved to reject any or all proposals received, to waive
irregularities, to postpone the award of the contract for a period of not to exceed
ninety (90) days, and to accept that proposal which is in the best interests of the
City of Billings, Montana. Award of any contract may be contingent upon approval
by Billings City Council.

The City of Billings is an Equal Opportunity Employer. The Contractor and
subcontractor shall abide by the requirements of 41 CFR 60-300.5(a) and 41 CFR
60-741.5(a), which prohibit discrimination against qualified protected veterans
and/or qualified individuals on the basis of disability, and requires affirmative action
by covered prime contractors and subcontractors to employ and advance in
employment qualified protected veterans and individuals with disabilities.

Published at Billings, Montana, APRIL 14 & APRIL 21, 2023.

Denise R. Bohiman
Billings City Clerk
P.O.Box 1178
Billings, MT 59103


mailto:MROBERTSON@NAIBUSINESSPROPERTIES.COM
mailto:MROBERTSON@NAIBUSINESSPROPERTIES.COM
http://www.ci.billings.mt.us/
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First Amendment to Purchase and Sale Agreement

Seller: The City of Billings
Buyer: Honaker Realty, LLC & JWT Capital, LLC



FIRST AMENDMENT TO PURCHASE AND SALE AGREEMENT

THIS FIRST AMENDMENT TO PURCHASE AND SALE AGREEMENT (“PSA
Amendment”) is made effective as of the latest date set out below in the signature block (“Effective Date™),
by and between Honaker Realty, LLC and JWT Capital, LLC or their assigns (“Buyer”), and the City
of Billings (“Seller”).

RECITALS

A. Effective March 1, 2024, Buyer and Seller executed that certain Purchase and Sale Agreement
concerning Real and Personal Property referenced therein (“Agreement”).

B. The Agreement provides certain matters for due diligence review by Buyer within the
“Contingency Period” referenced at Section 11 of the Agreement, certain deadlines for which
the parties agree should be extended. While the parties recognize that the Agreement permits
extensions of the Contingency Period upon the payment of additional money from Buyer to
Seller, pursuant to Section 11(f), the parties agree that based both upon Buyer’s ability to waive
certain contingencies by September 18, 2024, as described below, and factors involving
Contingencies outside of the control of Buyer, the agreement for the extension of the
Contingency Period for certain matters defined below without additional consideration is
warranted.

C. In addition, the Agreement provides at Section 3(a) for a Closing Date within thirty (30) days
of the satisfaction of Buyer’s Contingencies within the Contingency Period, provided,
however, that such Section permits the parties to extend the Closing by mutual agreement. The
parties agree that the Seller will not vacate the City Hall Property being purchased by the later
of the potential Closing Date in Section 3(a) or February 1, 2025, as called for under the
Agreement, Section 11(c)(7), and that it is beneficial to Seller that such Closing Date be
extended to permit it additional time to vacate the City Hall Property, rather than create a lease
structure for continued short term occupancy of the City Hall Property by Seller pending its
vacating of such Property. Therefore, the parties believe that an extension of the Closing Date,
as outlined below, to permit the orderly vacating of the City Hall Property by Seller, is
warranted.

D. Consequently, the parties agree that the Agreement should be amended as provided below.

FOR VALUABLE CONSIDERATION, IT IS AGREED:

1. Contingency Period. Seller and Buyer agree that the following Contingencies set forth in
the Agreement may be deemed to be waived by Buyer effective as of September 18, 2024

(a) environmental inspection and testing concerns referenced in Sections 10 and 11(c)(1)
and (3) of the Agreement;

(b) structural and mechanical inspections and testing referenced in Sections 11(c)(1) and
(3) of the Agreement;

(c) physical condition of the Property referenced in Section 11(c)(2) of the Agreement,
except for the parking structure located on Parcel B of the Property for which repair



improvements are to be made by Seller as previously disclosed to Buyer by Seller, with
agreed completion of such repair improvements by Buyer and Seller remaining a
contingency for Buyer until completion of the same prior to Closing;

(d) execution of an acceptable Development Agreement between DBP and Buyer to
develop Parcel A referenced in Section 11(c)(4);

(e) approval of Tax Increment Funds from DBP and Seller to Buyer referenced in Section
11(c)(5) of the Agreement;

(f) satisfaction of the encroachment of the Grand Building to the south of Parcel A
referenced in Section 11(c)(11) of the Agreement.

The following Contingencies within the Agreement will be extended until November 15, 2024, or
later date by mutual agreement, without additional consideration:

(g) approval of DBP for removal or use of the portable rest room located on Parcel B
referenced in Section 11(c)(10) of the Agreement;

(h) execution of suitable Franchise Agreements with the hotel company involved in Phase
1 of the project located on Parcel A as referenced in Section 11(c)(6);

(i) Seller will provide approvals for suitable loading and unloading areas from 2™ Ave.
North for hotel guests, as referenced in Section 11(c)(8);

(j) Seller will provide an agreement acceptable to Buyer for management of the parking on
Parcels A and B as required in Section 11(c)(9);

(k) agreements satisfactory to Buyer regarding the sky bridge encroachments and title to
the same as referenced in Section 11(c)(11); and

(1) any other due diligence type matter not specifically deemed to be waived by Buyer in
subsections 1(a) through (f) above or in subsections below.

The following Contingency within the Agreement will be extended until the later of February 1,
2025, or Closing, as amended herein, without additional consideration:

(m) financing deemed suitable by Buyer, and completion of financing, including those
requirements imposed by Buyer’s lender or lenders;

The following Contingencies within the Agreement will be extended without additional
consideration until the Closing, as amended herein:

(n) title review and Seller’s compliance with the state of title for the Property to be
conveyed by Seller to Buyer;

(o) Seller vacates the Property within the Permitted Time to Vacate set out in Section 2
below; and

(p) Seller is in compliance with its requirements, agreements and commitments under the
Agreement and herein.



Seller’s Date to Vacate Property. Seller and Buyer agree that the Seller will vacate the
Property, together with removal of its personal property therefrom, no earlier than February 1,
2025, and no later than April 1, 2025 (the “Permitted Time to Vacate”). Seller will give Buyer
not less than sixty (60) days notice in writing of the date within the Permitted Time to Vacate
on which it will have completely vacated the Property. Once Seller has completely vacated the
Property during the Permitted Time to Vacate it will give written notice to Buyer of the
completion of the same (“Notice of Completion of the Vacating of the Property”). Provided
that the Contingencies permitted to Buyer are satisfied, Buyer will Close on the purchase of all
of the Property within sixty (60) days of the date of the Notice of Completion of the Vacating
of the Property.

Full Force and Effect. Unless expressly amended herein, all terms, agreements, conditions,
covenants, warranties and representations of the parties within the Agreement will remain in
full force and effect and are deemed to be incorporated by reference herein.

IN WITNESS WHEREOF, the parties hereunto have set their hands the date and time appearing

office at their respective signatures.

SELLER

The City of Billings

By:

Date

William A. Cole
Mayor

By:

Denise R. Bohlman
City Clerk

BUYER

Honaker Realty, LLC

By:

Date

Printed Name:
Title:

JWT Capital, LLC

By:

Date

Printed Name:
Title:
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Second Amendment to Purchase and Sale Agreement

Seller: The City of Billings
Buyer: Honaker Realty, LLC & JWT Capital, LLC
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SECOND AMENDMENT TO PURCHASE AND SALE AGREEMENT

THIS SECOND AMENDMENT TO PURCHASE AND SALE AGREEMENT (“PSA
Amendment”) is made effective as of the latest date set out below in the signature block (“Effective Date™),
by and between Honaker Realty, LLC and JWT Capital, LLC or their assigns (“Buyer”), and the City
of Billings (“Seller”).

RECITALS

A. Effective March 1, 2024, Buyer and Seller executed that certain Purchase and Sale Agreement
concerning Real and Personal Property referenced therein (“Agreement”).

B. The Agreement provides certain matters for due diligence review by Buyer within the
“Contingency Period” referenced at Section 11 of the Agreement, certain deadlines for which
the parties agree should be extended. The parties originally extended certain deadlines to
November 15, 2024 through the First Amendment to Purchase and Sale Agreement. The parties
again desire to extend the Contingency Period for certain contingency items, as more
particularly described below.

C. Consequently, the parties agree that the Agreement should be amended as provided below.

FOR VALUABLE CONSIDERATION, IT IS AGREED:

1. Contingency Period. Seller and Buyer agree that the following Contingencies set forth in
the Agreement may be deemed to be waived by Buyer effective as of October 30, 2024:

(i) Seller will provide approvals for suitable loading and unloading areas from 2™ Ave.
North for hotel guests, as referenced in Section 11(c)(8).

The following Contingencies within the Agreement will be extended until December 6, 2024, or
later date by mutual agreement, without additional consideration:

(g) approval of DBP for removal or use of the portable rest room located on Parcel B
referenced in Section 11(¢)(10) of the Agreement;

(h) execution of suitable Franchise Agreements with the hotel company involved in Phase
1 of the project located on Parcel A as referenced in Section 11(c)(6);

(j) Seller will provide an agreement acceptable to Buyer for management of the parking on
Parcels A and B as required in Section 11(c)(9);

(k) agreements satisfactory to Buyer regarding the sky bridge encroachments and title to
the same as referenced in Section 11(c)(11); and

(1) any other due diligence type matter not specifically deemed to be waived by Buyer in
subsections 1(i) above or in subsections below.
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2. Full Force and Effect. Unless expressly amended herein, all terms, agreements, conditions,
covenants, warranties and representations of the parties within the Agreement will remain in
full force and effect and are deemed to be incorporated by reference herein.

IN WITNESS WHEREOF, the parties hereunto have set their hands the date and time appearing
office at their respective signatures.

SELLER
The City of Billings

,—Signed by:

11/14/2024 -
1 B Liamn [, (ole

Date “—2ca110M¥illiam A. Cole

Mayor

,—Signed by:

Bllunise Polman

—psosc2]dppige. R. Bohlman
City Clerk

BUYER

Honaker Realty, LLC

Signed by:

11/13/2024 Bblu/ H’m ltw
Date ingrodsek@erves.. Bil1l Honaker
Title: Managing Member

JWT Capital, LLC

DocuSigned by:
11/14/2024 @bll\ (’M'
Date insad-Names Don Cape
Title: Principal




Third Amendment to Purchase and Sale Agreement

Seller: The City of Billings
Buyer: Honaker Realty, LLC & JWT Capital, LLC



THIRD AMENDMENT TO PURCHASE AND SALE AGREEMENT

THIS THIRD AMENDMENT TO PURCHASE AND SALE AGREEMENT (“PSA
Amendment”) is made effective as of the latest date set out below in the signature block (“Effective Date™),
by and between Honaker Realty, LLC and JWT Capital, LLC or their assigns (“Buyer”), and the City
of Billings (“Seller”).

RECITALS

A. Effective March 1, 2024, Buyer and Seller executed that certain Purchase and Sale Agreement
concerning Real and Personal Property referenced therein (“Agreement”).

B. The Agreement provides certain matters for due diligence review by Buyer within the
“Contingency Period” referenced at Section 11 of the Agreement, certain deadlines for which
the parties agree should be extended. The parties originally extended certain deadlines to
November 15, 2024 through the First Amendment to Purchase and Sale Agreement.

C. Following execution of the First Amendment to Purchase and Sale Agreement, the parties, on
November 14, 2024, executed a Second Amendment to Purchase and Sale Agreement to extend

the Contingency Period for certain matters until December 6, 2024.

D. The parties again desire to extend the Contingency Period for certain contingency items, as
more particularly described below.

E. Consequently, the parties agree that the Agreement should be amended as provided below.

FOR VALUABLE CONSIDERATION, IT IS AGREED:

1. Contingency Period. Seller and Buyer agree that, in addition to any Contingencies
previously waived specifically by Buyer in the First and Second Amendments to the Purchase and
Sale Agreement, the following Contingencies set forth in the Agreement may be deemed to be
waived by Buyer effective as of November, 25, 2024:

(h) execution of suitable Franchise Agreements with the hotel company involved in Phase
1 of the project located on Parcel A as referenced in Section 11(c)(6).

The following Contingencies within the Agreement will be extended until January 31, 2025, or later
date by mutual agreement, without additional consideration:

(g) approval of DBP for removal or use of the portable rest room located on Parcel B
referenced in Section 11(c)(10) of the Agreement;

(j) Seller will provide an agreement acceptable to Buyer for management of the parking on
Parcels A and B as required in Section 11(c)(9);

(k) agreements satisfactory to Buyer regarding the sky bridge encroachments and title to
the same as referenced in Section 11(c)(11); and



(1) any other due diligence type matter either not specifically deemed to be waived by Buyer
in subsection 1(h) above or any prior specifically waived item in the First and Second
Amendments to the Purchase and Sale Agreement. Such due diligence matters not
specifically waived as of the date hereof will include, but not be limited to, Buyer obtaining
financing deemed satisfactory by it for the acquisition and development of the Property,
and the parties agree that the financing requirements of Buyer and its lender may require
the extension of the Contingency Period beyond January 31, 2025, in order to
accommodate this contingency for final designs, bidding, appraisal and loan approval
matters attendant to the loan for Buyer from lender, and that the parties will cooperate
reasonably to reset and extend such Contingency Period for the same.

2. Closing Date/Vacating Date by Seller from Property. In order to facilitate the timing and

acquisition of financing by Buyer, the Closing Date for Buyer’s purchase of the Property will
be on or before May 15, 2025 (“Closing Date”). Seller will vacate the Property by no later than
the Closing Date. Seller will retain possession and risk of loss for the Property until the Closing
Date, and Buyer will assume possession and risk of loss for the Property following the Closing
Date. It is understood and agreed by Seller that, provided that its Contingencies are satisfied,
Buyer must complete its purchase of the Property on or before June 1, 2025 in order to qualify
for certain aspects of its funding for the project, thus Buyer will not be able to accord Seller any
extension of the Closing Date beyond that set out herein.

Full Force and Effect. Unless expressly amended herein, all terms, agreements, conditions,
covenants, warranties and representations of the parties within the Agreement will remain in
full force and effect and are deemed to be incorporated by reference herein.

IN WITNESS WHEREOF, the parties hereunto have set their hands the date and time appearing

office at their respective signatures.

SELLER

The City of Billings

By:

Date

William A. Cole
Mayor

By:

Denise R. Bohlman
City Clerk

BUYER

Honaker Realty, LLC

By:

Date

Printed Name:
Title:




JWT Capital, LLC

By:

Date Printed Name:

Title:




ltem 1. H.

City Council Regular

Date: 12/16/2024

Title: W.0. 19-12, West End Reservoir Project, GC/CM Contract Change Order No. 3,
itle: . .

Dewatering & Site Improvements

Presented by: Debi Meling

Department: Public Works

Presentation: No

Legal Review: Not Applicable

Project Number: N/A

RECOMMENDATION

Staff recommends that the City Council approve Change Order No. 3 to the Standard Agreement and General Conditions
Between Owner and General Contractor/Construction Manager (Construction Contract) with Dick Anderson Construction, Inc.
for the W.0. 19-12: West End Reservoir Project in the amount of $165,070.04.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

On December 11, 2023, City Council approved a Construction Contract with DAC for the West End Reservoir Project in the
amount of $153,211.35. This initial contract Guaranteed Maximum Price (GMP) allowed the Project Team to begin
dewatering the reservoir site through rental of temporary pumping equipment and purchase of permanent dewatering
equipment.

Change Order No. 1 for the procurement of an electrical equipment substation for the Raw Water Pump Station (RWPS) for a
GMP of $408,352.64 was approved by City Council on August 26, 2024. Early procurement of this equipment ahead of
construction was necessary to maintain overall project schedule due to the 40-week lead time in delivering the project site.

On November 25, 2024, City Council approved Change Order No. 2 for the construction of the BBWA Raw Water Delivery
(RWD) Facilities in a GMP amount of $13,553,020.76. Work includes construction of a BBWA Unloader Structure, Screen
Structure, Diversion Channel, Raw Water Pump Station (RWPS), a Canyon Creek Diversion Structure, gravel access roads, and
36, 42, and 60-inch connecting piping.

Change Order No. 3 now under consideration includes: Cleaning accumulated organics and other materials out of the current
pumping area, installing a deep pump well, extending 2 perforated pipes for future dewatering, adding electrical
improvements, and placing 500 cubic yards of rock around the pump well.

Area improvements and installation of a deep-well submersible pump will allow for continuous and more efficient winter
dewatering and contribute to the longer-term dewatering strategy for the north cell site. Groundwater in the area has been
substantially reduced and freezing is an issue, so this implementation will allow for continued winter dewatering. In order
that construction on the BBWA RWD project (Change Order No. 2) can start in the south cell area in December, 2024 the SWPP
permit and BMPs are also included in this change order.

ALTERNATIVES
City Council may:

e Approve Change Order No. 3 to the Standard Agreement and General Conditions Between Owner and General
Contractor/Construction Manager (Construction Contract) with Dick Anderson Construction, Inc., or,

e Not approve Change Order No. 3. If Council does not approve this change order, progress gained on dewatering the
north cell site over the last year will be lost due to freezing problems that will be encountered with the existing skid-
mounted pump.

FISCAL EFFECTS

The W.O. 19-12: West End Reservoir Project was budgeted in FY25 using Water Funds in the amount of
$72,878,045. Considering previously encumbered funds of $2,122,887.10, Change Order No. 1 in August in the
amount of $408,352.64, Change Order No. 2 on November 25 in the amount of $13,553,020.76, and this change order
in the amount of 165,070.04, there is $56,628,714.46 remaining in the budget. The remainder of the budget will be
used for construction of the reservoir portion of the project and will be added by change order when the design is
complete.
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W.0O. 19-12, West End Reservoir Project

Standard Agreement and General Conditions
Between Owner and General Contractor/Construction Manager (GC/CM)

Change Order No. 3

OWNER: City of Billings
CONTRACTOR: Dick Anderson Construction, LLC

DATE: November 26, 2024

In accordance with the terms of this Contract, the following changes are approved:

CHANGE IN CONTRACT PRICE:

Original Contract Price: $153,211.35
Net Increase from Previous Change Orders: $13,961,373.40
Contract Price Prior to this Change Order: $14,114,584.75
Net Increase of this Change Order: $165,070.04

Contract Price with all Approved Change Orders: $14,279,654.79

CHANGE IN CONTRACT TIME:

Original Contract Time: N/A

Net Change from Previous Change Orders: 577

Contract Time Prior to this Change Order: 577

Net Increase of this Change Order: 0

Contract Time with all Approved Change Orders: 577
DESCRIPTION:

Dick Anderson Construction is directed to make the following changes in the Contract

Documents:

e Improve north reservoir site dewatering operations and obtain a SWPPP permit for the north
and south reservoir cells. Work includes: cleaning out accumulated organics and other
materials in the current pumping area, installing a deep pump well, extending 2 perforated
pipes for future dewatering, adding electrical improvements, and placing 500CY of rock
around the pump well. Work is for a Guaranteed Maximum Price to be paid on a time and
materials basis ($165,070.04 increase).

REASON FOR CHANGE ORDER:

C

Area improvements and installation of a deep-well submersible pump will allow for continuous
and more efficient winter dewatering and contribute to the longer-term dewatering strategy for the
north cell site. Groundwater in the area has been substantially reduced and freezing is an issue,
so the existing skid-mounted pump is less effective. The pump’s speed can only be turned-down
to 60% resulting in intermittent pumping, operational and maintenance issues. Lead-time on the
purchase of a submersible pump is 16 weeks, but Xylem will rent the same pump for half price
until the new pump is delivered. In order that construction on the BBWA RWD project (Change
Order No. 2) can start in in the south cell area in December, the SWPP permit and BMPs are also
included in this change order.
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ATTACHMENTS:
o Dewatering Pump & Site Improvements, Change Order No. 3 (11pp., 11/26/24)

In consideration of the terms and performance contained herein, or attached and incorporated herein, the
Owner and Contractor also agree to the following modifications to the Standard Agreement and General
Conditions Between Owner and General Contractor/Construction Manager dated December 13, 2023:

1. ARTICLE 2 GENERAL PROVISIONS, Section 2.6 DEFINITIONS, 2.6.1.1. Add the following
to the list of exhibits that are part of this Agreement:

e EXHIBIT G: W.O. 19-12 Billings West End Reservoir Project, Dewatering Pump & Site
Improvements, Change Order No. 3 (11pp., 11/26/24)

2. ARTICLE 16 SCOPE OF WORK, Add the following:

e 16.4 SCOPE OF WORK — CHANGE ORDER NO. 3. Pursuant to Section 3.4 and
ARTICLE 7, the Owner and CG/CM desire to establish an additional Guaranteed
Maximum Price (GMP) for performance of the portion of Work in accordance with the
exhibits listed below, which are part of this Agreement:

a) EXHIBIT G: W.0. 19-12 Billings West End Reservoir Project, Dewatering Pump &
Site Improvements, Change Order No. 3 (11pp., 11/26/24)

The said Contract as hereby amended shall remain in full force and effect.

IN WITNESS WHEREOF the said Parties have caused this agreement to be executed as of the day and
year signed below.

GENERAL CONTRACTOR/CONSTRUCTION MANAGER

Name:

By:

Title:

Date:

CITY OF BILLINGS, MONTANA

By:

Mayor

Date:

END OF DOCUMENT.
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ltem 1. 1.

City Council Regular

Date: 12/16/2024

Title: Partners for Parks Donation for Patriot Run Expenses
Presented by: Brandon Schmidt

Department: Parks/Rec/Public Lands

Presentation: No

Legal Review: Not Applicable
Project Number: N/A

RECOMMENDATION
Staff recommends a motion to approve Partners for Parks donation to reimburse the city for Patriot Run expenses.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

On November 10th, PRPL hosted the second annual Patriot Run at Mountview Cemetery. One hundred and twenty
community members participated. The event was held to raise funding for the maintenance of Mountview's Veteran
sections and assist families in paying for the cost of interments in the veteran section. Partners for Parks is donating
$4105.88 to reimburse the city for the Patriot Run operating expenses.

ALTERNATIVES
City Council may:

¢ Approve; or,
¢ Not Approve

FISCAL EFFECTS
Not approving the donation would cause the City to cover the Patriot Run operating expenses.




ltem 1. J.

City Council Regular

Date: 12/16/2024

Title: Arnold Drain Trail Repairs FWP Grant
Presented by: Brad Wright

Department: Parks/Rec/Public Lands
Presentation: No

Legal Review: Not Applicable
Project Number: N/A

RECOMMENDATION

PRPL seeks City Council consent to accept $100,000 from an FWP Recreational Trails Program grant. Additionally,
PRPL requests approval to utilize these funds, alongside $25,000 in matching resources (in-kind labor and cash), to
repair and improve the Arnold Drain Trail in Lillis Park, as described in the grant application.

BACKGROUND (Consistency with Adopted Plans and Policies, if applicable)

The Arnold Drain Trail, located in the east-west portion of Lillis Park, is a critical community asset serving
pedestrians, cyclists, wheelchair users, and families. Years of wear have resulted in large cracks and surface
deterioration, posing safety risks and limiting accessibility. This project will restore approximately 1,700 feet of the
asphalt trail, addressing hazards and upgrading features to meet ADA standards, in the section between 24th street
and the bridge over the Big Ditch.

Improvements include:

Repaving the trail and repairing cracks.

Removing bollards on the bridge for safe wheelchair and stroller access.

Adding ADA-compliant ramps, curb cuts, and an accessible picnic table with a concrete pad.
Installing wayfinding signage to improve connectivity with surrounding trail networks.

This project aligns with community plans, including the Billings Trail Asset Management Plan, Billings Bike and Trails
Plan, and federal Healthy People 2030 objectives.

STAKEHOLDERS
Key stakeholders for this project include:
Billings TrailNet: Non-profit organization that submitted the grant application.

Living Independently For Today and Tomorrow (LIFTT): Advocates for accessibility and ADA compliance.

Local Schools: Meadowlark Elementary, Trinity Lutheran, Burlington Elementary, and Will James Middle, whose
students and families utilize the trail.

Community Organizations: AARP Billings, Adult Resource Alliance, Team Red, White, and Blue, and Eagle Mount,
which support trail usage for recreation and physical health.

Nearby Residential Facilities: Grandview Apartments and the Springs at Grand Park, whose residents include
individuals with mobility impairments and older adults.

City of Billings Parks, Recreation, and Public Lands Department: Responsible for the trail's construction and long-
term maintenance.

ALTERNATIVES
City Council may:

¢ Approve the grant acceptance and authorize the trail repair project.
¢ Not Approve the funding, resulting in continued trail deterioration and safety risks.

FISCAL EFFECTS
The project budget of $125,000 will be funded through:
$100,000 from the RTP grant.



$25,000 in match