5 Billings

SERVICES AGREEMENT

THIS AGREEMENT is made and entered into , by
and between the CITY OF BILLINGS, MONTANA, a municipal corporation organized
and existing under the laws of the State of Montana, P.O. Box 1178, Billings, Montana
59103, hereinafter referred to as “CITY,” and GRONDAHL RECREATION INC, of 1202
18t St. West, Williston ND 58801, hereinafter referred to as “CONTRACTOR.”

In consideration of the mutual covenants and agreements herein contained, the receipt
and sufficiency whereof being hereby acknowledged, the parties hereto agree as
follows:

1.

PURPOSE: CITY agrees to hire CONTRACTOR as an independent contractor
to supply and install new playground equipment for Veterans Park, more
accurately described in the Scope of Work attached hereto as Exhibit “A” and by
this reference made a part hereof.

EFFECTIVE DATE: This AGREEMENT is effective upon the date of its
execution and will terminate on December 31, 2027. The parties may extend this
AGREEMENT, by mutual concurrence, for 30 days, in writing prior to its
termination or conclusion of each term.

SCOPE OF WORK: The CONTRACTOR shall perform the services outlined in
Exhibit “A”. In performing these services, the CONTRACTOR shall at all times
comply with all federal, state and local statutes, rules and ordinances applicable.
These services and all duties incidental or necessary therefor, shall be performed
diligently and completely and in accordance with professional standards of
conduct and performance.

INCORPORATION BY REFERENCE: All exhibits and addenda attached hereto,
as well as any bid or proposal referenced, are hereby incorporated into this
AGREEMENT and made a part hereof. If there is any conflict between such
exhibits or addenda and the terms of this AGREEMENT, the terms of this
AGREEMENT shall control.

PAYMENT: CITY agrees to pay CONTRACTOR Three hundred sixty five
thousand four hundred forty two dollars and 34/100. ($365,442.34) for the
work described in the Scope of Work in Exhibit “A”. Any alteration or deviation
from the described work that involves extra costs will be executed only upon
written request by the CITY to CONTRACTOR and will become an extra charge
over and above the contract amount. The parties must agree upon any extra
charges in writing.
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Except as otherwise specified herein, the CONTRACTOR shall invoice the CITY
for all services rendered pursuant to this AGREEMENT. Such invoices shall
specify the services provided to the CITY and identify the applicable fees, and
shall be accompanied by reasonable documentation or other reasonable
explanations supporting such charges.

Except as otherwise specified herein, the CITY shall pay, net of applicable
withholding tax, if any, the CONTRACTOR for said invoice within thirty (30) days
after receipt.

The prices established in this AGREEMENT may be extended to other political
subdivisions within the State of Montana solely at the CONTRACTOR’S
discretion.

6. INDEPENDENT CONTRACTOR STATUS: The parties agree that
CONTRACTOR is an independent contractor for purposes of this AGREEMENT
and may not to be considered an employee of the CITY for any purpose.
CONTRACTOR is not subject to the terms and provisions of the CITY’s
personnel policies handbook and may not be considered a CITY employee for
workers’ compensation or any other purpose. CONTRACTOR is not authorized
to represent the CITY or otherwise bind the CITY in any dealings between
CONTRACTOR and any third parties.

7. INDEMNITY:
The CONTRACTOR SHALL:

A. Indemnify, defend and save the CITY, its officers, agents and employees
harmless from any and all losses, damage and liability occasioned by,
growing out of, or in any way arising or resulting from any intentional,
reckless or negligent act on the part of CONTRACTOR or its officers,
agents or employees.

B. Not indemnify, defend, save and hold the CITY harmless from claims,
causes of action, lawsuits, damages, judgments, liabilities, and litigation
costs and expenses or attorneys’ fees, expert fees and costs arising from
wrongful, reckless or negligent acts, error or omission solely of the CITY
occurring during the course of or as a result of the performance of the
AGREEMENT.

C. Where claims, lawsuits or liability, including attorneys’ fees, expert fees
and costs arise from wrongful, reckless or negligent act of both the CITY
and CONTRACTOR, CONTRACTOR shall indemnify, defend, save, and
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hold the CITY harmless from only that portion of claims, causes of action,
lawsuits, damages, judgments, liabilities, and litigation costs and
expenses including attorneys’ fees, expert fees and costs, which result
from CONTRACTOR'’S wrongful, reckless or negligent acts occurring as a
result from CONTRACTOR’S performance pursuant to this
AGREEMENT.

The CITY SHALL:

A. Indemnify, defend and save CONTRACTOR, its officers, agents and
employees harmless from any and all losses, damage and liability
occasioned by, growing out of, or in any way arising or resulting from any
intentional or negligent act on the part of CITY or its agents or employees.

B. Not indemnify, defend, save and hold the CONTRACTOR harmless from
claims, causes of action, lawsuits, damages, judgments, liabilities, and
litigation costs and expenses or attorneys’ fees and costs arising from
wrongful, reckless or negligent acts, error or omission solely of
CONTRACTOR occurring during the course of or as a result of the
performance of the AGREEMENT.

C. Where claims, lawsuits or liability, including attorneys’ fees and costs arise
from wrongful, reckless or negligent act of both the CONTRACTOR and
the CITY, the CITY shall indemnify, defend, save, and hold the
CONTRACTOR harmless from only that portion of claims, causes of
action, lawsuits, damages, judgments, liabilities, and litigation costs and
expenses including attorneys’ fees and costs, which result from the
CITY’S or its officers, agents or employee’s wrongful, reckless or
negligent acts occurring as a result from the CITY’S performance pursuant
to this AGREEMENT.

INSURANCE:

A. The CONTRACTOR shall maintain in good standing the insurance
described in this Section. Before rendering any services under this
AGREEMENT, the CONTRACTOR shall furnish the CITY with proof of
insurance in accordance with this Section.

The CONTRACTOR shall provide the following insurance:

. Workers' compensation and employer's liability coverage as
required by Montana law.

o Commercial general liability, including contractual liability
assumed under an insured agreement and personal injury
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coverages in the minimum amount of $750,000 per claim and
$1,500,000 per occurrence.

o Automobile liability in the minimum amount of $1,500,000 per
accident.

The limits required by this AGREEMENT can be met by either providing a
primary policy or in combination with umbrella/excess liability policy(ies).

Each policy of insurance required by this Section shall provide for no less than 30
days' advance written notice to the CITY prior to cancellation.

The CITY shall be listed as an additional insured on all policies except Worker’'s
Compensation Policies.

CONTRACTOR shall comply with the applicable requirements of the Workers’
Compensation Act, Title 39, Chapter 71, MCA, and the Occupational Disease Act
of Montana, Title 39, Chapter 71, MCA. CONTRACTOR shall maintain workers’
compensation insurance coverage for all members and employees of
CONTRACTOR’s business, except for those members who are exempted as
independent contractors under the provisions of §39-71-401, MCA.

CONTRACTOR shall furnish CITY with copies showing one of the following: (1) a
binder for workers’ compensation coverage by an insurer licensed and
authorized to provide workers’ compensation insurance in the State of Montana;
or (2) proof of exemption from workers’ compensation granted by law for
independent contractors.

9. REGISTRATION: CONTRACTOR shall furnish CITY with at least one of the

following:

(1)  Proof of registration as a registered contractor under Title 39, Chapter 9,
MCA,; or,

(2) Proof of independent contractor certification pursuant to Title 39, Chapter
71, MCA.

10. WARRANTY: CONTRACTOR warrants that all services and work will be
performed in a good workman-like manner. CONTRACTOR acknowledges that
it will be liable for any breach of this warranty for the lesser period of one (1) year
from the time services are completed or any warranty described in the Scope of
Work in Exhibit “A”.

11. COMPLIANCE WITH LAWS: CONTRACTOR agrees to comply with all federal,
state, and local laws, ordinances, rules and regulations. CONTRACTOR agrees
to purchase a CITY business license.
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12. PREVAILING WAGE RATES: Unless superseded by federal law, Montana law
requires that contractors and subcontractors give preference to the employment
of Montana residents for any public works contract in excess of $25,000 for
construction or nonconstruction services in accordance with sections 18-2-401
through 18-2-432, MCA, and all administrative rules adopted pursuant thereto.
Unless superseded by federal law, each contractor shall ensure that at least 50%
of the contractor’s workers performing labor on a construction project are bona
fide Montana residents. The Commissioner of the Montana Department of Labor
and Industry has established the resident requirements in accordance with
sections 18-2-403 and 18-2-409, MCA. Any and all questions concerning
prevailing wage and Montana resident issues should be directed to the Montana
Department of Labor and Industry.

In addition, unless superseded by federal law, all employees working on a public
works contract shall be paid prevailing wage rates in accordance with sections 18-
2-401 through 18-2-432, MCA, and all administrative rules adopted pursuant
thereto. Montana law requires that all public works contracts, as defined in section
18-2-401, MCA, in which the total cost of the contract is in excess of $25,000,
contain a provision stating for each job classification the standard prevailing wage
rate, including fringe benefits, travel, per diem, and zone pay that the contractors,
subcontractors, and employers shall pay during the public works contract.

Section 18-2-406, MCA, requires that all contractors, subcontractors, and
employers who are performing work or providing services under a public works
contract post in a prominent and accessible site on the project staging area or work
area, no later than the first day of work and continuing for the entire duration of the
contract, a legible statement of all wages and fringe benefits to be paid to the
employees in compliance with section 18-2-423, MCA. Section 18-2-423, MCA,
requires that employees receiving an hourly wage must be paid on a weekly basis.

Furthermore, Section 18-2-417, requires allowance for a 3% annual increase in
wages for a multiyear contract. (1) Any public works contract that by the terms of
the original contract calls for more than 30 months to fully perform must include a
provision to adjust, as provided in subsection (2), the standard prevailing rate of
wages to be paid to the workers performing the contract. (2) The standard
prevailing rate of wages paid to workers under a contract subject to this section
must be adjusted 12 months after the date of the award of the public works
contract. The amount of the adjustment must be a 3% increase. The adjustment
must be made and applied every 12 months for the term of the contract. (3) Any
increase in the standard rate of prevailing wages for workers under this section is
the sole responsibility of the contractor and any subcontractors and not the
contracting agency.

Each contractor, subcontractor, and employer must maintain payroll records in a
manner readily capable of being certified for submission under section 18-2-423,
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MCA, for not less than three years after the contractor’s, subcontractor’s, or
employer’s completion of work on the public works contract.

The nature of the work performed or services provided under this contract meets
the statutory definition of a “public works contract” under section 18-2-401(11)(a),
MCA, The booklet is attached and may also be found at http://erd.dli.mt.gov/labor-
standards/state-prevailing-wage-rates.

13. CONTRACTORS’ GROSS RECEIPTS TAX: CONTRACTOR understands that
all contractors or subcontractors working on a publicly funded construction
project, including any work requiring the installation, addition, placement,
replacement, or removal of any equipment, parts, structures, or materials of any
kind whatsoever, are required to pay or have withheld from earnings one percent
(1%) of the gross contract price if the gross contract price is Eighty Thousand
Dollars ($80,000) or more.

14. NONDISCRIMINATION:

A. CONTRACTOR shall, in performance of work under this AGREEMENT,
fully comply with all applicable federal, state, or local laws, rules,
regulations, and executive orders including but not limited to, the
Montana Human Rights Act, the Equal Pay Act of 1963, the Civil Rights
Act of 1964, the Age Discrimination Act of 1975, the Americans with
Disabilities Act of 1990, and Section 504 of the Rehabilitation Act of 1973.
CONTRACTOR is the employer for the purpose of providing healthcare
benefits and paying any applicable penalties, fees and taxes under the
Patient Protection and Affordable Care Act [P.L. 111-148, 124 Stat. 119].
Any subletting or subcontracting by CONTRACTOR subijects
subcontractors to the same provisions. In accordance with 49-3- 207,
MCA, and Executive Order No. 04-2016. CONTRACTOR agrees that the
hiring of persons to perform this Contract will be made on the basis of
merit and qualifications and there will be no discrimination based on race,
color, sex, pregnancy, childbirth or medical conditions related to
pregnancy or childbirth, political or religious affiliation or ideas, culture,
creed, social origin or condition, genetic information, sexual orientation,
gender identity or expression, national origin, ancestry, age, physical or
mental disability, military service or veteran status, or marital status by
the persons performing this AGREEMENT. CONTRACTOR will take
affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race,
color, religion, sex, sexual orientation, gender identity, or national origin.
Such action shall include, but not be limited to the following: Employment,
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upgrading, demotion, or transfer, recruitment or recruitment advertising;
layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The contractor agrees to
post in conspicuous places, available to employees and applicants for
employment, notices to be provided by the contracting officer setting forth
the provisions of this nondiscrimination clause.

B. CONTRACTOR shall state, in all solicitations or advertisements for
employees to work on jobs, that all qualified applicants will receive equal
consideration for employment without regard to race, color, sex,
pregnancy, childbirth or medical conditions related to pregnancy or
childbirth, political or religious affiliation or ideas, culture, creed, social
origin or condition, genetic information, sexual orientation, gender identity
or expression, national origin, ancestry, age, physical or mental disability,
military service or veteran status, or marital status.

CONTRACTOR and subcontractor shall abide by the requirements of 41
CFR 60- 300.5(a) and 41 CFR 60-741.5(a), which prohibit discrimination
against qualified protected veterans and/or qualified individuals on the
basis of disability, and requires affirmative action by covered prime
contractors and subcontractors to employ and advance in employment
qualified protected veterans and individuals with disabilities.

CONTRACTOR and any subcontractor shall abide by the requirements of
41 CRF 60- 1.4, which states employees or applicants may not be
discharged or in any other manner discriminated against because they
have inquired about, discussed, or disclosed their own pay or the pay of
another employee or applicant. However, employees who have access to
the compensation information of other employees or applicants as a part
of their essential job functions cannot disclose the pay of other
employees or applicants to individuals who do not otherwise have access
to compensation information, unless the disclosure is (a) in response to a
formal complaint or charge, (b) in furtherance of an investigation,
proceeding, hearing, or action, including an investigation conducted by
the employer, or (c) consistent with CONTRACTOR'’S legal duty to
furnish information.

C. CONTRACTOR will send to each labor union or representative of workers
with which it has a collective bargaining agreement or other contract or
understanding, a notice to be provided by the agency contracting officer,
advising the labor union or workers' representative of the contractor's
commitments under section 202 of Executive Order 11246 of September
24, 1965, and shall post copies of the notice in conspicuous places
available to employees and applicants for employment.
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D. CONTRACTOR shall comply with any and all reporting requirements that
may apply to it that the CITY may establish by regulation.
CONTRACTOR will send to each labor union or representative of
workers with which it has a collective bargaining agreement or other
contract or understanding, a notice to be provided by the agency
contracting officer, advising the labor union or workers' representative of
the contractor's commitments under section 202 of Executive Order
11246 of September 24, 1965, and shall post copies of the notice in
conspicuous places available to employees and applicants for
employment.

E. CONTRACTOR shall comply with all applicable federal, state, and city
laws concerning the prohibition of discrimination. This includes complying
with all provisions of Executive Order 11246 of September 24, 1965, and
of the rules, regulations, and relevant orders of the Secretary of Labor.

F. In the event of CONTRACTOR'’S noncompliance with the
nondiscrimination clauses of this contract or with any of such rules,
regulations, or orders, this contract may be cancelled, terminated or
suspended in whole or in part and the contractor may be declared
ineligible for further Government contracts in accordance with procedures
authorized in Executive Order No. 11246 of Sept 24, 1965, and such
other sanctions may be imposed and remedies invoked as provided in
Executive Order No. 11246 of September 24, 1965, or by rule, regulation,
or order of the Secretary of Labor, or as otherwise provided by law.

G. CONTRACTOR shall include the provisions of Subsections A through F of
this Section in every subcontract or purchase order under this
AGREEMENT, so as to be binding upon every such subcontractor or
vendor of CONTRACTOR under this AGREEMENT. CONTRACTOR will
take such action with respect to any subcontract or purchase order as
may be directed by the Secretary of Labor as a means of enforcing such
provisions including sanctions for noncompliance: Provided, however,
that in the event the contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of such direction,
the contractor may request the United States to enter into such litigation
to protect the interests of the United States.

H. CONTRACTOR agrees to post, in conspicuous places available to
employees and applicants for employment, notices setting forth the
provisions of this non- discrimination clause.

15. DEFAULT AND TERMINATION: The rightis reserved by the CITY to terminate
this AGREEMENT at any time upon not less than thirty (30) days written notice
to the CONTRACTOR. In the event the CITY terminates this AGREEMENT, the
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CONTRACTOR shall be paid for the amount of work performed or services
rendered to date of termination per the AGREEMENT fee.

If either party fails to comply with any condition of this AGREEMENT at the time
or in the manner provided for, the other party may, at its option, terminate this
AGREEMENT and be released from all obligations if the default is not cured
within ten (10) calendar days after written notice is provided to the defaulting
party. Said notice shall set forth the items to be cured. Additionally, the non-
defaulting party may bring suit for damages, specific performance, and any other
remedy provided by law. These remedies are cumulative and not exclusive. Use
of one remedy does not preclude use of the others. Notices shall be provided in
writing and hand-delivered or mailed to the parties at the addresses set forth in
the first paragraph of this AGREEMENT.

This AGREEMENT may be terminated if funds are not appropriated or otherwise
made available to support the CITY’S continuation of performance of this
AGREEMENT in a subsequent fiscal period. If funds are not appropriated or
otherwise made available through the CITY’S budgeting process to support
continued performance of this AGREEMENT (whether at an initial contract
payment level or any contract increases to that initial level) in subsequent fiscal
periods, the CITY shall terminate this AGREEMENT as required by law. The
CITY shall provide CONTRACTOR the date the CITY’s termination shall take
effect.

The CITY shall not be liable to CONSULTANT for any payment that would have
been payable had the AGREEMENT not been terminated under this provision.
As stated above, the CITY shall be liable to CONTRACTOR only for the
payment, or prorated portion of that payment, owed to CONTRACTOR up to the
date the CITY’S termination takes effect. This is CONTRACTOR's sole remedy.
The CITY shall not be liable to CONTRACTOR for any other payments or
damages arising from termination under this section, including but not limited to
general, special, or consequential damages such as lost profits or revenues.

16. LIAISON: CITY’s designated liaison for this AGREEMENT is Brad Wright and
CONTRACTOR’s designated liaison for this AGREEMENT is Larry Grondahl.

17. GOVERNING LAW AND VENUE: This AGREEMENT shall be construed and
enforced in accordance with the laws of the State of Montana. Venue for any suit
between the parties arising out of this AGREEMENT shall be the State of
Montana Thirteenth Judicial District Court, Yellowstone County.

18. SEVERABILITY: Any provision or part of the AGREEMENT held to be void or
unenforceable under any law or regulation shall be deemed stricken and all
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19.

20.

remaining provisions shall continue to be valid and binding upon the CITY and
the CONTRACTOR, who agree that the AGREEMENT shall be reformed to
replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the
stricken provision.

SUCCESSORS AND ASSIGNS: Neither the CITY nor the CONTRACTOR shall
assign, transfer or encumber any rights, duties or interests accruing from this
AGREEMENT without the written consent of the other.

OWNERSHIP OF DOCUMENTS: All documents, data, drawings, specifications,
software applications and other products or materials produced by the
CONTRACTOR in connection with the services rendered under this
AGREEMENT shall be the property of the CITY whether the project for which
they are made is executed or not. All such documents, products and materials
shall be forwarded to the CITY at its request and may be used by the CITY as it
sees fit. The CITY agrees that if the documents, products and materials
prepared by the CONTRACTOR are used for purposes other than those
intended by the AGREEMENT, the CITY does so at its sole risk and agrees to
hold the CONTRACTOR harmless for such use. All or any portions of materials,
products and documents produced under this AGREEMENT may be used by the
CONTRACTOR upon confirmation from the CITY that they are subject to
disclosure under the Public Disclosure Act. All services performed under this
AGREEMENT will be conducted solely for the benefit of the CITY and will not be
used for any other purpose without written consent of the CITY. Any information
relating to the services will not be released without the written permission of the
CITY. The CONTRACTOR shall preserve the confidentiality of all CITY
documents and data accessed for use in CONTRACTOR’s work product.

IN WITNESS WHEREOF, the parties hereto have executed this instrument the day and
year first above written.

CITY OF BILLINGS, MONTANA GRONDAHL RECREATION INC.
MIKE NELSON, MAYOR SIGNATURE
APPROVED AS TO FORM: PRINT NAME
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By PRINT TITLE
CITY ATTORNEY’S OFFICE

ATTEST:

DENISE BOHLMAN, CITY CLERK
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EXHIBIT A

PLAYGROUMND EQUIPMENT Gron d ah& SCOREBQARDS
PLAYGROUND SURFACING Qecreatign SITE EURNISHINGS
;)

ATHLETIC EQUIPMENT Inc.4 SHELTERS
FLAGS/FLAG POLES 1202 18th St. West, Williston, ND 58801 SHADE SYSTEMS
Office 701-572-7897 Cell 701-770-7897 Fax 701-572-0824
BLEACHERS Email grondahl@dia.net Website www.grondahlrecreation.com METTING
Proposal Submittad To Email Date
BILLINGS PARKS AND RECREATION BRAD WRIGHT 8/26/26
Strest Phone Cell
4850 MIDLAND ROAD
City, State, Zip Job Name,/Location
BILLINGS, MT 59101 VETERANS PARK PLAYGROUND PROPOSAL
Project Mams
NEW PLAYGROUND PROPOSAL
GRONDAHL RECREATION WILL PRCVIDE, DELIVER AND INSTALL THE FOLLOWING:
(1 g PLAYGROUND PROPOSAL #138-222040-1 £180,022.00
LESS SOURCEWELL DISCOUNT #101625-BUR -
$153,018.70
BURKE FREIGHT
$163 688.70
%8180’,! 070-2281 BURKETURF LUXKURY PRO 80CZ 33,433.80
24K} 070-2129 BURKETURF PLAY PADS 24.561.25
310} 070-2120 ACRYLIC SAND-50# BAGS 10,741.50
4) 070-0412 POWER CLAW ADHESIVE . 2,195.96

(2) 070-0414 MAPEI SEAM TAPE-1"W X 330' L ROLLS 270.00
(3) 070-2518 GEQ TECH FABRIC-6' X 300' ROLL

5,571.10
LESS SOURCEWELL TURF DISCOUNT #101625-BUR 350412,
§231,976.98
BURKETURF FREIGHT
$243,401 98
INSTALLATION OF ALL BURKE FG EQUIFMENT 57,862.71

INSTALL OF {6180) S0 FT BURKETURF SURFACING €4177.85
5365.442 34

~MEMBER 0. #18488
==pAYMENT TERMS: NET 30 FOR ALL PLAYGROUND EQUIPMENT
senmpAYMENT TERMS: NET 30 FOR COMPLETION OF REMAINDER OF PROJECT

+Shipping charges do not include unicading assembly, of Installation unless noted above
+This transackion is nat bound to retainags, unless specified by contract
+ Taxss, bends, special insurance provisions, pErMits and any other fees not included

Prices do not include shipping, unloading, assembly, material storage, site excavation/preparation, removal of existing equipment, removal of excess soil
from footing holes, site security, safety surfacing (unless shown in gouted items above), Installation {unless shavin in quoted items above) or sales tax

(i applicable). Prices are based on current year catalog. Custom colors, where available, would be an extra charge. Freight charges are predicted on all items
beina ordered and shipped at the same time. Pricing and freight valid for 30 days fromn date of quote.
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