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Cochise County, Arizona

Electronic Pollbook Sales Order Agreement - Sales Quotation # S294

Purchase Solution Includes:

Description UOM Qty Unit Price Total Price
ExpressPoll Tablet:

ExpressPoll System including Tablet, Stand, Integrated Barcode Reader, Carrying Each 70 $1,215.00 $85,050.00
Case, Mobile Device Management and ExpressPoll Software Application

32GB Thumb Drive Each 4 $9.00 $36.00
Software:

ExpressPoll Connect Software License and Hosting Fee License 1 $4,000.00 $4,000.00

Implementation Services:

Acceptance Testing Event 1 $5,950.00 $5,950.00
Project Management Day 1 $1,700.00 $1,700.00
Pollbook Software Training Day 1 $1,700.00 $1,700.00
Shipping (ExpressPoll Hardware & Software) Per Unit 70 $20.00 $1,400.00
One-Year Hardware and Software Warranty N/A Included
Discount: ($9,984.00)
Estimated Tax: $4,205.23
Order Total $94,057.23
Payment Terms:

$23,514.31 Due within thirty (30) calendar days of contract execution.
$70,542.92 Due within thirty (30) calendar days of delivery of ExpressPoll Hardware and/or ExpressPoll Software.

Annual Post-Warranty Maintenance and Support Fees
(Fees are Based Upon a 1-Year Customer Commitment to Subscribe to the Following Services)

PollBook Software:

ExpressPoll Software License and Maintenance and Support Fee - Year 1 Per Unit 70 $125.00 $8,750.00
Software:

ExpressPoll Connect Software License Fee and Hosting Services - Year 1 License 1 $4,000.00 $4,000.00

Note: Annual Software License, Hosting, and Maintenance and Support fees of $12,750.00 will be invoiced 90-days prior to beginning of the post-warranty period. 100%
of invoice total due within 30 calendar days of invoice date.

The parties hereby agree that this Sales Order and the ExpressPoll Sales Order Agreement General Terms, attached hereto and fully incorporated herein by this
reference, (collectively, the "Agreement") represents a binding agreement between ES&S and Customer for the purchase of ExpressPoll System products and services.
Further, the undersigned Customer hereby agrees to purchase such ExpressPoll products and services from ES&S as set forth herein. The undersigned Customer hereby
agrees to the ExpressPoll System Sales Order Agreement General Terms and acknowledges that he or she has read the entire Agreement, understands it and fully
intends to be bound by it. The undersigned Customer hereby certifies that: 1) sufficient funds are available for any of this purchase that exceeds my allocation of state
and/or federal funding; and 2) any amount not funded by state and/or federal funds has been authorized and appropriated for this purchase. As of the date of the
signature below, the undersigned Customer has full power and authority to enter into and perform this Agreement, and has been properly authorized to execute and
deliver this Agreement on behalf of the Customer as set forth above.

ES&S Signature Date Customer Signature Date
Print Name Print Name
Title Title

Contact Person|Lisa Marra - Director

Address (no PO box)|1415 Melody Lane - Building E

City|Bisbee

State/Province |AZ

Zip|85603

Phone Number [520-432-8975
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ELECTRONIC POLLBOOK GENERAL TERMS

1. PurchasellLicense Terms. Subject to the terms
and conditions of this Agreement, ES&S agrees to
sell and/or license to Customer and Customer agrees
to purchase and/or license from ES&S, the
Equipment, ES&S Firmware and ES&S Software
described on the attached Electronic Pollbook Sales
Order (“Sales Order’). The ES&S Firmware and
ES&S Software are collectively referred to hereinafter
as the “ES&S Software.” The payment terms for the
Equipment and ES&S Software are set forth on the
attached Sales Order. Title to the Equipment shall
pass to Customer when Customer has paid ES&S the
total amount set forth on the Sales Order for the
Equipment. The consideration for ES&S’ grant of the
license during the Initial Term for the ES&S Firmware
is included in the cost of the Equipment.

2. Grant of Licenses. Subject to the terms and
conditions of this Agreement, ES&S hereby grants to
Customer a nonexclusive, nontransferable license for
its bona fide full time, part time and temporary
employees to use the ES&S Software described on
the Sales Order, and related Documentation in the
Jurisdiction while Customer is using the Equipment
and ES&S Software during the Initial License Term or
any License Renewal Term as defined in Section 4
below. The ES&S Software described in this Section
2 are ES&S proprietary software products. The
license allows Customer to use the ES&S Software
(in object code only) and the Documentation, in the
course of operating the Equipment and solely for the
purposes of managing the electronic poll book voter
lists and voter registration process at each polling
location in Customer’s jurisdiction.

3. Prohibited Uses. Customer shall not take any of
the following actions with respect to the ES&S
Software or the Documentation:

a. Reverse engineer, decompile, disassemble,
re-engineer or otherwise create, attempt to create, or
permit, allow or assist others to create, the source
code or the structural framework for part or all of the
ES&S Software; or

b. Cause or permit any use, display, loan,
publication, transfer of possession, sublicensing or
other dissemination of the ES&S Software or
Documentation, in whole or in part, to or by any third
party, including, but not limited to, any transfer of
possession to, or use of the ES&S Software or
Documentation by any third party to perform any
services for Customer without ES&S’ prior written
consent; or

c. Cause or permit any change to be made to
the ES&S Software without ES&S’ prior written
consent; or

d. Cause or permit any copying, reproduction
or printing of any output generated by the ES&S
Software (except for finished ballot printers selected
by Customer) in which ES&S owns or claims any
proprietary intellectual property rights (e.g., copyright,
trademark or patent).

4. Term of License. The license granted in Section
2 shall commence upon the delivery of the ES&S

Software described in Section 2 and shall continue for
a one-year period (the “Initial License Term). Upon
expiration of the Initial License Term, the license shall
automatically renew for an unlimited number of
successive one-year periods (each a “License
Renewal Term”) upon the payment by Customer of
the annual software license and software
maintenance and support fee as set forth on the
Sales Order. The license terms for any License
Renewal Term shall be as set forth on Exhibit A.
ES&S may terminate the license if Customer fails to
pay the consideration due for, or breaches Sections 2
or 3 with respect to, such license. Upon the
termination of the license granted in Section 2 for
ES&S Software or upon Customer’s discontinuance of
the use of any ES&S Software, Customer shall
immediately return such ES&S Software and the
related Documentation (including any and all copies
thereof) to ES&S, or (if requested by ES&S) destroy
such ES&S Software and Documentation and certify
in writing to ES&S that such destruction has occurred.
5. Updates. During the Initial License Term or any
License Renewal Term, ES&S may provide new
releases, upgrades or maintenance patches to the
ES&S  Software, together with  appropriate
Documentation (“Updates”), on a schedule solely
defined by ES&S. Customer is responsible for
obtaining any upgrades or purchases of third party
items required to operate the Updates. All Updates
shall be deemed to be ES&S Software for purposes of
this Agreement upon delivery. Customer may install
the Updates in accordance with ES&S’ recommended
instructions or may request that ES&S install the
Updates. ES&S may charge Customer at its then-
current rates to (i) install the Updates; (ii) train
Customer on Updates, if such training is requested by
Customer; or (iii) provide maintenance and support on
the ES&S Software that is required as a result of
Customer’s failure to timely or properly install an
Update. Customer shall pay ES&S for any Update
which is specific to Customer or required due to a
change in state or local law.

6. Compliance with Laws. ES&S warrants to
Customer that, at the time of delivery, the Equipment
and ES&S Software sold and licensed under this
Agreement will comply with all applicable
requirements of state election laws and regulations
that are mandatory and effective as of the Effective
Date set forth on the Sales Order and, if required, will
have been certified by the appropriate state
authorities for use in the Customer’s state. ES&S
further warrants that during the Warranty Period and
thereafter so long as Customer is subscribing and
paying for ES&S Software License, Maintenance and
Support Services, the ES&S Software shall be
maintained or upgraded by ES&S in such a way as to
remain compliant with all applicable state election
laws and regulations. "Maintained or upgraded" shall
mean only such changes to individual items of the
Software (but not Equipment) as are technologically
feasible and commercially reasonable. Customer




shall be solely responsible for the cost of any
replacements, retrofits or modifications to the
Equipment contracted for herein that may be
developed and offered by ES&S in order for such
Equipment to remain compliant with applicable laws
and regulations. Customer shall also be solely
responsible for the cost of any third-party items that
are required in order for the Equipment and/or
Software to remain compliant with applicable laws
and regulations.

7. Delivery; Risk of Loss. The Estimated Delivery
Dates are estimates and may only be established or
revised, as applicable, by the parties, in a written
amendment to this Agreement because of delays in
executing this Agreement, changes requested by
Customer, product availability and other events
outside of ES&S’s control. ES&S will notify Customer
of such revisions as soon as ES&S becomes aware of
such revisions. Risk of loss for the ES&S Equipment
and ES&S Software shall pass to Customer when
such items are delivered to Customer’'s designated
location. Upon transfer of risk of loss to Customer,
Customer shall be responsible for obtaining and
maintaining sufficient casualty insurance on the ES&S
Equipment and ES&S Software and shall name ES&S
as an additional insured thereunder and, at ES&S’
request, shall deliver written evidence thereof to
ES&S until all amounts payable to ES&S under this
Agreement for ES&S Equipment and Software have
been paid by Customer.

8. Warranty.

a. Equipment/ Software. ES&S warrants that
for a 1-year period (the “Warranty Period”), it will
repair or replace any component of the Equipment or
ES&S Software which, while under normal use and
service: (i) fails to perform in accordance with its
Documentation in all material respects, or (ii) is
defective in material or workmanship. The Warranty
Period will commence upon delivery. Any repaired or
replaced item of Equipment or ES&S Software shall
be warranted only for the unexpired term of the
Warranty Period. All replaced components of the
Equipment or ES&S Software will become the
property of ES&S. ES&S shall not be responsible for
the repair or replacement of (i) consumable parts,
such as batteries or protective coatings that are
designed to diminish over time, (ii) cosmetic damage,
including, but not limited to, screen cracks, scratches,
dents and broken plastic or (iii) defects caused by
normal wear and tear. All Equipment warranty
services shall be provided at ES&S’ designated
location. This warranty is effective provided that (i)
Customer notifies ES&S within three (3) business
days of the failure of performance or defect and is
otherwise in compliance with its obligations
hereunder, (ii) the Equipment or ES&S Software to be
repaired or replaced has not been repaired, changed,
modified or altered except as authorized or approved
by ES&S, (iii) the Equipment or ES&S Software to be
repaired or replaced is not damaged as a result of
accident, theft, vandalism, neglect, abuse, liquid
contact or use which is not in accordance with
instructions or specifications furnished by ES&S or
causes beyond the reasonable control of ES&S or
Customer, including acts of God, fire, floods, riots,
acts of war, terrorism or insurrection, government acts
or orders; epidemics, pandemics or outbreak of
communicable disease; quarantines; national or

regional emergencies, labor disputes, transportation
delays, governmental regulations and utility or
communication interruptions, and (iv) Customer has
installed and is using the most recent Update
provided to it by ES&S. This warranty is void for any
units of equipment which: (i) have not been stored or
operated in a temperature range according their
specifications, (ii) have been severely handled so as
to cause mechanical damage to the unit, or (iii) have
been operated or handled in a manner inconsistent
with reasonable treatment of an electronic product.
Upon the expiration of the Warranty Period, the
Customer shall be entitled to receive the Software
Maintenance and Support Services described on
Exhibit A, upon the payment of the applicable fees for
such service.

b. System. ES&S warrants that the Equipment
and ES&S Software will operate in conjunction with
the third party items during the Warranty Period,
provided that (i) Customer is using third party items
which have been approved by ES&S in writing for use
with the Equipment and ES&S Software, (ii) Customer
has installed and is using the most recent Update
provided to it by ES&S, and (iii) the third party items
are performing in accordance with their own
specifications and documentation in all material
respects and are not defective in material or
workmanship. In the event of a breach of this
warranty, ES&S will repair or replace the item of
Equipment or ES&S Software that is causing such
breach to occur. Customer acknowledges that ES&S
has merely purchased the third-party items for resale
or rental to Customer, and that the proprietary and
intellectual property rights to the third-party items are
owned by parties other than ES&S (“Third Parties”).
Customer further acknowledges that except for the
payment to ES&S for the third-party items, all of its
rights and obligations with respect thereto flow from
and to the Third Parties.

c. Exclusive Remedies. IN THE EVENT OF A
BREACH OF SUBSECTIONS 8(a) or 8(b), ES&S’
OBLIGATIONS, AS DESCRIBED IN SUCH
SUBSECTIONS, ARE CUSTOMER’S SOLE AND
EXCLUSIVE REMEDIES. ES&S EXPRESSLY
DISCLAIMS ALL WARRANTIES, WHETHER
EXPRESS OR IMPLIED, WHICH ARE NOT
SPECIFICALLY SET FORTH IN THIS AGREEMENT,
INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED
WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE.

9. Limitation Of Liability. Neither party shall be
liable for any indirect, incidental, punitive, exemplary,
special or consequential damages of any kind
whatsoever arising out of or relating to this
Agreement. Neither party shall be liable for the other
party’s negligent or willful misconduct. ES&S’ total
liability to Customer arising out of or relating to this
Agreement shall not exceed the aggregate amount to
be paid to ES&S hereunder. By entering into this
Agreement, Customer agrees to accept responsibility
for (a) the selection of, use of and results obtained
from any equipment, software or services not
provided by ES&S and used with the Equipment or
ES&S Software; or (b) user errors, voter errors or
problems encountered by any individual in voting that
are not otherwise a result of the failure of ES&S to
perform. ES&S shall not be liable under this
Agreement for any claim, damage, loss, judgment,




penalty, cost, amount paid in settlement or fee that is
caused by (y) Customer’s failure to timely or properly
install and use the most recent Update provided to it
by ES&S or (z) Customer’s election not to receive, or
to terminate, the Software Maintenance and Support
Services.

10. Proprietary Rights. Customer acknowledges
and agrees as follows:

ES&S owns the ES&S Software, all Documentation
and training materials provided by ES&S. Customer
has the right to use the aforementioned items to the
extent specified in this Agreement. ES&S also owns
all patents, trademarks, copyrights, trade names and
other proprietary or intellectual property in, or used in
connection with, the aforementioned items. The
aforementioned items also contain confidential and
proprietary trade secrets of ES&S that are protected
by law and are of substantial value to ES&S.
Customer shall not cause or permit the adaptation,
conversion, reverse engineering, disassembly or
decompilation of any of the ES&S Software. Further,
Customer shall keep the ES&S Software and related
Documentation free and clear of all claims, liens and
encumbrances and shall maintain all copyright,
trademark, patent or other intellectual or proprietary
rights notices that are set forth on the Equipment, the
Software, the Documentation and training materials
that are provided, and all permitted copies of the
foregoing.

11. Excusable Nonperformance. Except for
obligations to make payments hereunder, if either
party is delayed or prevented from performing its
obligations under this Agreement as a result of any
cause beyond its reasonable control, including acts of
God, fire, floods, riots, acts of war, terrorism or
insurrection, government acts or orders; epidemics,
pandemics or outbreak of communicable disease;
quarantines; national or regional emergencies, labor
disputes, transportation delays, governmental
regulations and utility or communication interruptions,
the delay shall be excused during the continuance of,
and to the extent of, such cause, and the period of
performance shall be extended to the extent
necessary to allow performance after the cause of
delay has been removed. ES&S agrees to work with
Customer, at Customer's request, to develop mutually
agreeable alternatives in order to minimize the
negative impact of any such delay

12. Term; Termination. This Agreement is made as
of the date it is executed by the last of the parties
named on the Sales Order (the “Effective Date”). The
parties acknowledge and agree that certain of the
Exhibits contain separate termination provisions, and
that the termination of any Exhibit shall not constitute
a termination of any other Exhibit or of the Agreement
as a whole. This Agreement may be terminated, in
writing, at any time by either party if the other party
breaches any material provision hereof and does not
cure such breach within 30 calendar days after it
receives written notification thereof from the non-
breaching party.

13. Assignment. Except in the case of a
reorganization of the assets or operation of ES&S
with one or more affiliates of ES&S or the sale,
transfer or assignment of all or substantially all of the
assets of ES&S to a successor who has asserted its
intent to continue the business of ES&S, neither party
may assign or transfer this Agreement or assign,

subcontract or delegate any of its rights, duties or
obligations hereunder without the prior written
consent of the other party hereto, such consent not to
be unreasonably withheld or conditioned, nor unduly
delayed.

14. Notice. Any notice or other communication
required or permitted hereunder shall be in writing,
and will be deemed given when (a) delivered
personally, (b) sent by confirmed email, (c) sent by
confirmed fax, (d) sent by commercial overnight
courier (with written verification of receipt) or (e) sent
by registered or certified mail, return receipt
requested, postage prepaid, when the return receipt is
received. All communications shall be sent to the
attention of the persons listed on the signature page
to this Agreement and at the addresses, email
address or fax numbers set forth on such signature
page unless other names, addresses or fax numbers
are provided by either or both parties in accordance
herewith.

15. Disputes.

a. Payment of Undisputed Amounts. In the
event of a dispute between the parties regarding (1) a

product or service for which payment has not yet
been made to ES&S, (2) the amount due ES&S for
any product or service, or (3) the due date of any
payment, Customer shall nevertheless pay to ES&S
when due all undisputed amounts. Such payment
shall not constitute a waiver by Customer or ES&S of
any of its rights and remedies against the other party.
b. Remedies for Past Due Undisputed
Payments. If any undisputed payment to ES&S is
past due more than 30 calendar days, ES&S may
suspend performance under this Agreement until
such amount is paid. Any undisputed payment not
paid by Customer to ES&S when due shall bear
interest from the due date at a rate equal to the lesser
of one and one-half percent per month or the
maximum amount permitted by applicable law for
each month or portion thereof during which it remains
unpaid.
16. Additional _Services; Changes. Unless
otherwise stated on the Sales Order, Customer shall
be responsible for all costs related to services entered
into in separate agreements such as, but not limited
to, election coding, data conversion costs and
network set up and communication. Further,
Customer is responsible for equipment and setup,
and the costs associated with setup, of the network
infrastructure for data transfer and application
communication unless specified in separate
agreements. In addition, in the event the Customer
changes, makes updates, enhances or otherwise
modifies the Customer’'s currently existing voter
registration system and such changes, updates,
enhancements or modifications results in ES&S
having to re-perform any services provided under this
Agreement, the Customer shall be responsible for any
such additional charges; which shall be invoiced at
ES&S’ then current rates. Likewise, any Customer
requested enhancements, modifications or changes
to the Equipment or ES&S Software which ES&S
agrees to provide, in its sole discretion, shall be set
forth in separate change orders to the Agreement.
Customer shall be responsible for the payment of all
fees associated with such  enhancements,
modifications or changes made by ES&S.




17. Other. ES&S is providing Equipment, Software
and services to Customer as an independent
contractor, and shall not be deemed to be a “state
actor” for purposes of 42 U.S.C. § 1983. ES&S may
engage subcontractors to provide certain of the
Equipment, Software or services, but shall remain
fully responsible for such performance. The
provisions of Sections 1 — 6, 8(c), 9 — 11, 13, 14,
15(b) and this section 17 of these General Terms
shall survive the termination of this Agreement, to the
extent applicable.



EXHIBIT A
ES&S SOFTWARE LICENSE AND MAINTENANCE AND SUPPORT SERVICES

ARTICLE |
GENERAL

1. Term; Termination. This Exhibit A shall be in effect from the date on which the Initial License Term
expires until the first anniversary thereof (the “License Renewal Term”). The License Renewal Term shall
automatically renew for an unlimited number of successive one year periods until this Exhibit A is terminated by the
first to occur of (a) either party’s election to terminate it upon expiration of the License Renewal Term or any renewal
thereof, written notice of which election shall be given to the other party at least sixty (60) calendar days prior to such
annual expiration date, (b) the date that is thirty (30) calendar days after either party notifies the other that the other
has materially breached this Exhibit A, and the breaching party fails to cure such breach within such 30-day period, or
(c) the date that is 30 days after Customer fails to pay any amount due ES&S under this Exhibit A. The termination of
this Exhibit A shall not relieve Customer of its liability to pay any amounts due ES&S hereunder.

2. Fees. In consideration for ES&S’ agreement to provide the ES&S Software License and Software
Maintenance and Support Services under this Exhibit A, Customer shall pay to ES&S the Software License and
Software Maintenance and Support Fees set forth on Electronic Pollbook Sales Order. The ES&S Software license
and Software Maintenance and Support Fees for the License Renewal Term are due on the date of the expiration of
the Initial License Term. ES&S may increase the ES&S Software License and Software Maintenance and Support
Fees for any renewal period by not more than 5% of the amount of the most recent fees paid by the Customer. The
ES&S Software license and Software Maintenance and Support Fees for any renewal period shall be due and
payable no later than thirty (30) days prior to the beginning of such renewal period. The ES&S Software license and
Software Maintenance and Support Fee shall be in addition to any fees or charges separately referred to in any
Section of this Exhibit A or the Agreement. If Customer elects to license and receive Software Maintenance and
Support for an Add-On or New Product during the Term or any renewal thereof, ES&S will charge an incremental
license and Software Maintenance and Support Fee for such license and services.

ARTICLE Il
License of ES&S Software

1. Grant of License. During the License Renewal Term or any renewal thereof, ES&S shall grant to
Customer a nonexclusive, nontransferable license to use the ES&S Software and related Documentation in the
Jurisdiction while Customer is using the Equipment and ES&S Software. The license allows Customer to use the
ES&S Software (in object code only) and the Documentation, in the course of operating the Equipment and solely for
the purposes of managing the electronic poll book voter lists and voter registration process at each polling location in
Customer’s jurisdiction. The license granted in this does not permit Customer to use or access the source code for
the ES&S Software.

2. Prohibited Uses. Customer shall not take any of the following actions with respect to the ES&S
Software or the Documentation:

a. Reverse engineer, decompile, disassemble, re-engineer or otherwise create, attempt to create, or
permit, allow or assist others to create, the source code or the structural framework for part or all of the
ES&S Software; or

b. Cause or permit any use, display, loan, publication, transfer of possession, sublicensing or other
dissemination of the ES&S Software or Documentation, in whole or in part, to or by any third party,
including, but not limited to, any transfer of possession to, or use of the ES&S Software or
Documentation by any third party to perform any services for Customer without ES&S’ prior written
consent; or

c. Cause or permit any change to be made to the ES&S Software without ES&S’ prior written consent;
or

d. Cause or permit any copying, reproduction or printing of any output generated by the ES&S
Software in which ES&S owns or claims any proprietary intellectual property rights (e.g., copyright,
trademark or patent).

3. Term of License. The license granted in Article Il, Section 1 shall commence upon the expiration of
the Initial License Term and receipt of payment by ES&S in accordance with Article |, Section 2 of this Exhibit A.
ES&S may terminate the license if Customer fails to pay the consideration due for, or breaches Sections 1 or 2 of this
Article Il with respect to, such license. Upon the termination of the license granted in Section 1 of Article Il for ES&S
Software or upon Customer’s discontinuance of the use of any ES&S Software, Customer shall immediately return
such ES&S Software and the related Documentation (including any and all copies thereof) to ES&S, or (if requested
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by ES&S) destroy such ES&S Software and Documentation and certify in writing to ES&S that such destruction has
occurred.

ARTICLE Ill
ES&S SOFTWARE MAINTENANCE AND SUPPORT SERVICES

1. Services Provided. ES&S shall provide maintenance and support services for the ES&S Software
(“Software Maintenance and Support”), to enable it to perform in accordance with its Documentation in all material
respects, and to cure any defect in material or workmanship.

2. Updates. During the Software Maintenance Term and any renewals thereof, ES&S shall continue to
provide updates in accordance with any update schedule determined by ES&S.

3. Reinstatement of ES&S License and Software Maintenance and Support Services. If the License
Renewal Term or any renewal thereof expires without being renewed, Customer may thereafter resume receiving
ES&S’ license and Software Maintenance and Support Services upon (a) notification to ES&S, and (b) payment of all
fees which would have been due to ES&S had the ES&S’ License Renewal Term not expired, plus a reinstatement
charge.

4. Conditions. ES&S shall provide Software Maintenance and Support Services for any item of ES&S
Software if such item requires such services as a result of (a) repairs, changes, modifications or alterations not
authorized or approved by ES&S, (b) accident, theft, vandalism, neglect, abuse or use that is not in accordance with
instructions or specifications furnished by ES&S, (c) causes beyond the reasonable control of ES&S or Customer,
including acts of God, fire, floods, riots, acts of war, terrorism or insurrection, government acts or orders; epidemics,
pandemics or outbreak of communicable disease; quarantines; national or regional emergencies, labor disputes,
transportation delays, governmental regulations and utility or communication interruptions, (d) Customer’s failure to
timely and properly install and use the most recent Update provided to it by ES&S, (e) Customer's failure to notify
ES&S within 24 hours after Customer knows of the need for such services, or (f) if Customer is otherwise not in
compliance with its obligations under this Agreement. However, such Software Maintenance and Support Services
shall not be provided at the Software Maintenance and Support Services Fees outlined in the Sales Order, but shall
be provided at the fees to be agreed upon by the parties if and when the need for such Software Maintenance and
Support arises.

5. Proprietary Rights. ES&S shall own the entire right, title and interest in and to all corrections,
programs, information and work product conceived, created or developed, alone or with Customer or others, as a
result of or related to the performance of this Exhibit A, including all proprietary rights therein or based thereon.
Subject to the payment of all ES&S License and Software Maintenance and Services Fees, ES&S hereby grants to
Customer a non-exclusive license to use that portion of such corrections, programs, information and work product
that ES&S actually delivers to Customer pursuant to this Exhibit A. All licensed items shall be deemed to be ES&S
Software for purposes of this Agreement. Except and to the extent expressly provided herein, ES&S does not grant
to Customer any right, license, or other proprietary right, express or implied, in or to any corrections, programs,
information, or work product covered.
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ELECTRONIC POLLBOOK GENERAL TERMS


1.
Purchase/License Terms.  Subject to the terms and conditions of this Agreement, ES&S agrees to sell and/or license to Customer and Customer agrees to purchase and/or license from ES&S, the Equipment, ES&S Firmware and ES&S Software described on the attached Electronic Pollbook Sales Order (“Sales Order”).  The ES&S Firmware and ES&S Software are collectively referred to hereinafter as the “ES&S Software.”    The payment terms for the Equipment and ES&S Software are set forth on the attached Sales Order.  Title to the Equipment shall pass to Customer when Customer has paid ES&S the total amount set forth on the Sales Order for the Equipment.  The consideration for ES&S’ grant of the license during the Initial Term for the ES&S Firmware is included in the cost of the Equipment.   

2.
Grant of Licenses.   Subject to the terms and conditions of this Agreement, ES&S hereby grants to Customer a nonexclusive, nontransferable license for its bona fide full time, part time and temporary employees to use the ES&S Software described on the Sales Order, and related Documentation in the Jurisdiction while Customer is using the Equipment and ES&S Software during the Initial License Term or any License Renewal Term as defined in Section 4 below.  The ES&S Software described in this Section 2 are ES&S proprietary software products.  The license allows Customer to use the ES&S Software (in object code only) and the Documentation, in the course of operating the Equipment and solely for the purposes of managing the electronic poll book voter lists and voter registration process at each polling location in Customer’s jurisdiction. 


3.
Prohibited Uses.  Customer shall not take any of the following actions with respect to the ES&S Software or the Documentation:



a.
Reverse engineer, decompile, disassemble, re-engineer or otherwise create, attempt to create, or permit, allow or assist others to create, the source code or the structural framework for part or all of the ES&S Software; or


b.
Cause or permit any use, display, loan, publication, transfer of possession, sublicensing or other dissemination of the ES&S Software or Documentation, in whole or in part, to or by any third party, including, but not limited to, any transfer of possession to, or use of the ES&S Software or Documentation by any third party to perform any services for Customer without ES&S’ prior written consent; or



c.
Cause or permit any change to be made to the ES&S Software without ES&S’ prior written consent; or



d.
Cause or permit any copying, reproduction or printing of any output generated by the ES&S Software (except for finished ballot printers selected by Customer) in which ES&S owns or claims any proprietary intellectual property rights (e.g., copyright, trademark or patent).

4.
Term of License.  The license granted in Section 2 shall commence upon the delivery of the ES&S Software described in Section 2 and shall continue for a one-year period (the “Initial License Term).  Upon expiration of the Initial License Term, the license shall automatically renew for an unlimited number of successive one-year periods (each a “License Renewal Term”) upon the payment by Customer of the annual software license and software maintenance and support fee as set forth on the Sales Order.  The license terms for any License Renewal Term shall be as set forth on Exhibit A.  ES&S may terminate the license if Customer fails to pay the consideration due for, or breaches Sections 2 or 3 with respect to, such license. Upon the termination of the license granted in Section 2 for ES&S Software or upon Customer’s discontinuance of the use of any ES&S Software, Customer shall immediately return such ES&S Software and the related Documentation (including any and all copies thereof) to ES&S, or (if requested by ES&S) destroy such ES&S Software and Documentation and certify in writing to ES&S that such destruction has occurred. 

5.
Updates.   During the Initial License Term or any License Renewal Term, ES&S may provide new releases, upgrades or maintenance patches to the ES&S Software, together with appropriate Documentation (“Updates”), on a schedule solely defined by ES&S.  Customer is responsible for obtaining any upgrades or purchases of third party items required to operate the Updates. All Updates shall be deemed to be ES&S Software for purposes of this Agreement upon delivery.  Customer may install the Updates in accordance with ES&S’ recommended instructions or may request that ES&S install the Updates.  ES&S may charge Customer at its then-current rates to (i) install the Updates; (ii) train Customer on Updates, if such training is requested by Customer; or (iii) provide maintenance and support on the ES&S Software that is required as a result of Customer’s failure to timely or properly install an Update.  Customer shall pay ES&S for any Update which is specific to Customer or required due to a change in state or local law.

6.
Compliance with Laws.  ES&S warrants to Customer that, at the time of delivery, the Equipment and ES&S Software sold and licensed under this Agreement will comply with all applicable requirements of state election laws and regulations that are mandatory and effective as of the Effective Date set forth on the Sales Order and, if required, will have been certified by the appropriate state authorities for use in the Customer’s state.  ES&S further warrants that during the Warranty Period and thereafter so long as Customer is subscribing and paying for ES&S Software License, Maintenance and Support Services, the ES&S Software shall be maintained or upgraded by ES&S in such a way as to remain compliant with all applicable state election laws and regulations.  "Maintained or upgraded" shall mean only such changes to individual items of the Software (but not Equipment) as are technologically feasible and commercially reasonable.  Customer shall be solely responsible for the cost of any replacements, retrofits or modifications to the Equipment contracted for herein that may be developed and offered by ES&S in order for such Equipment to remain compliant with applicable laws and regulations.  Customer shall also be solely responsible for the cost of any third-party items that are required in order for the Equipment and/or Software to remain compliant with applicable laws and regulations.

7.
Delivery; Risk of Loss. The Estimated Delivery Dates are estimates and may only be established or revised, as applicable, by the parties, in a written amendment to this Agreement because of delays in executing this Agreement, changes requested by Customer, product availability and other events outside of ES&S’s control.  ES&S will notify Customer of such revisions as soon as ES&S becomes aware of such revisions.  Risk of loss for the ES&S Equipment and ES&S Software shall pass to Customer when such items are delivered to Customer’s designated location.  Upon transfer of risk of loss to Customer, Customer shall be responsible for obtaining and maintaining sufficient casualty insurance on the ES&S Equipment and ES&S Software and shall name ES&S as an additional insured thereunder and, at ES&S’ request, shall deliver written evidence thereof to ES&S until all amounts payable to ES&S under this Agreement for ES&S Equipment and Software have been paid by Customer.  

8.
Warranty.  



a.
Equipment/ Software.  ES&S warrants that for a 1-year period (the “Warranty Period”), it will repair or replace any component of the Equipment or ES&S Software which, while under normal use and service: (i) fails to perform in accordance with its Documentation in all material respects, or (ii) is defective in material or workmanship. The Warranty Period will commence upon delivery.  Any repaired or replaced item of Equipment or ES&S Software shall be warranted only for the unexpired term of the Warranty Period.  All replaced components of the Equipment or ES&S Software will become the property of ES&S.  ES&S shall not be responsible for the repair or replacement of (i) consumable parts, such as batteries or protective coatings that are designed to diminish over time, (ii) cosmetic damage, including, but not limited to, screen cracks, scratches, dents and broken plastic or (iii) defects caused by normal wear and tear.  All Equipment warranty services shall be provided at ES&S’ designated location.  This warranty is effective provided that (i) Customer notifies ES&S within three (3) business days of the failure of performance or defect and is otherwise in compliance with its obligations hereunder, (ii) the Equipment or ES&S Software to be repaired or replaced has not been repaired, changed, modified or altered except as authorized or approved by ES&S, (iii) the Equipment or ES&S Software to be repaired or replaced is not damaged as a result of accident, theft, vandalism, neglect, abuse, liquid contact or use which is not in accordance with instructions or specifications furnished by ES&S or causes beyond the reasonable control of ES&S or Customer, including acts of God, fire, floods, riots, acts of war, terrorism or insurrection, government acts or orders; epidemics, pandemics or outbreak of communicable disease; quarantines; national or regional emergencies, labor disputes, transportation delays, governmental regulations and utility or communication interruptions, and (iv) Customer has installed and is using the most recent Update provided to it by ES&S.  This warranty is void for any units of equipment which: (i) have not been stored or operated in a temperature range according their specifications, (ii) have been severely handled so as to cause mechanical damage to the unit, or (iii) have been operated or handled in a manner inconsistent with reasonable treatment of an electronic product. Upon the expiration of the Warranty Period, the Customer shall be entitled to receive the Software Maintenance and Support Services described on Exhibit A, upon the payment of the applicable fees for such service.

b. System. ES&S warrants that the Equipment and ES&S Software will operate in conjunction with the third party items during the Warranty Period, provided that (i) Customer is using third party items which have been approved by ES&S in writing for use with the Equipment and ES&S Software, (ii) Customer has installed and is using the most recent Update provided to it by ES&S, and (iii) the third party items are performing in accordance with their own specifications and documentation in all material respects and are not defective in material or workmanship.  In the event of a breach of this warranty, ES&S will repair or replace the item of Equipment or ES&S Software that is causing such breach to occur. Customer acknowledges that ES&S has merely purchased the third-party items for resale or rental to Customer, and that the proprietary and intellectual property rights to the third-party items are owned by parties other than ES&S (“Third Parties”).  Customer further acknowledges that except for the payment to ES&S for the third-party items, all of its rights and obligations with respect thereto flow from and to the Third Parties.  


c.
Exclusive Remedies. IN THE EVENT OF A BREACH OF SUBSECTIONS 8(a) or 8(b), ES&S’ OBLIGATIONS, AS DESCRIBED IN SUCH SUBSECTIONS, ARE CUSTOMER’S SOLE AND EXCLUSIVE REMEDIES.  ES&S EXPRESSLY DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS OR IMPLIED, WHICH ARE NOT SPECIFICALLY SET FORTH IN THIS AGREEMENT, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. 


9.
Limitation Of Liability.  Neither party shall be liable for any indirect, incidental, punitive, exemplary, special or consequential damages of any kind whatsoever arising out of or relating to this Agreement.  Neither party shall be liable for the other party’s negligent or willful misconduct.  ES&S’ total liability to Customer arising out of or relating to this Agreement shall not exceed the aggregate amount to be paid to ES&S hereunder. By entering into this Agreement, Customer agrees to accept responsibility for (a) the selection of, use of and results obtained from any equipment, software or services not provided by ES&S and used with the Equipment or ES&S Software; or (b) user errors, voter errors or problems encountered by any individual in voting that are not otherwise a result of the failure of ES&S to perform.  ES&S shall not be liable under this Agreement for any claim, damage, loss, judgment, penalty, cost, amount paid in settlement or fee that is caused by (y) Customer’s failure to timely or properly install and use the most recent Update provided to it by ES&S or (z) Customer’s election not to receive, or to terminate, the Software Maintenance and Support Services. 

10.
Proprietary Rights. Customer acknowledges and agrees as follows:


ES&S owns the ES&S Software, all Documentation and training materials provided by ES&S.  Customer has the right to use the aforementioned items to the extent specified in this Agreement.  ES&S also owns all patents, trademarks, copyrights, trade names and other proprietary or intellectual property in, or used in connection with, the aforementioned items.  The aforementioned items also contain confidential and proprietary trade secrets of ES&S that are protected by law and are of substantial value to ES&S.  Customer shall not cause or permit the adaptation, conversion, reverse engineering, disassembly or decompilation of any of the ES&S Software.  Further, Customer shall keep the ES&S Software and related Documentation free and clear of all claims, liens and encumbrances and shall maintain all copyright, trademark, patent or other intellectual or proprietary rights notices that are set forth on the Equipment, the Software, the Documentation and training materials that are provided, and all permitted copies of the foregoing.


11.
Excusable Nonperformance.  Except for obligations to make payments hereunder, if either party is delayed or prevented from performing its obligations under this Agreement as a result of any cause beyond its reasonable control, including acts of God, fire, floods, riots, acts of war, terrorism or insurrection, government acts or orders; epidemics, pandemics or outbreak of communicable disease; quarantines; national or regional emergencies, labor disputes, transportation delays, governmental regulations and utility or communication interruptions, the delay shall be excused during the continuance of, and to the extent of, such cause, and the period of performance shall be extended to the extent necessary to allow performance after the cause of delay has been removed.  ES&S agrees to work with Customer, at Customer's request, to develop mutually agreeable alternatives in order to minimize the negative impact of any such delay


12.
Term; Termination. This Agreement is made as of the date it is executed by the last of the parties named on the Sales Order (the “Effective Date”).  The parties acknowledge and agree that certain of the Exhibits contain separate termination provisions, and that the termination of any Exhibit shall not constitute a termination of any other Exhibit or of the Agreement as a whole.  This Agreement may be terminated, in writing, at any time by either party if the other party breaches any material provision hereof and does not cure such breach within 30 calendar days after it receives written notification thereof from the non-breaching party.


13.
Assignment.  Except in the case of a reorganization of the assets or operation of ES&S with one or more affiliates of ES&S or the sale, transfer or assignment of all or substantially all of the assets of ES&S to a successor who has asserted its intent to continue the business of ES&S, neither party may assign or transfer this Agreement or assign, subcontract or delegate any of its rights, duties or obligations hereunder without the prior written consent of the other party hereto, such consent not to be unreasonably withheld or conditioned, nor unduly delayed.


14.
Notice.  Any notice or other communication required or permitted hereunder shall be in writing, and will be deemed given when (a) delivered personally, (b) sent by confirmed email, (c) sent by confirmed fax, (d) sent by commercial overnight courier (with written verification of receipt) or (e) sent by registered or certified mail, return receipt requested, postage prepaid, when the return receipt is received.  All communications shall be sent to the attention of the persons listed on the signature page to this Agreement and at the addresses, email address or fax numbers set forth on such signature page unless other names, addresses or fax numbers are provided by either or both parties in accordance herewith.  


15.
Disputes.  



a.
Payment of Undisputed Amounts.  In the event of a dispute between the parties regarding (1) a product or service for which payment has not yet been made to ES&S, (2) the amount due ES&S for any product or service, or (3) the due date of any payment, Customer shall nevertheless pay to ES&S when due all undisputed amounts.  Such payment shall not constitute a waiver by Customer or ES&S of any of its rights and remedies against the other party.  



b.
Remedies for Past Due Undisputed Payments.  If any undisputed payment to ES&S is past due more than 30 calendar days, ES&S may suspend performance under this Agreement until such amount is paid.  Any undisputed payment not paid by Customer to ES&S when due shall bear interest from the due date at a rate equal to the lesser of one and one-half percent per month or the maximum amount permitted by applicable law for each month or portion thereof during which it remains unpaid.


16. 
Additional Services; Changes.  Unless otherwise stated on the Sales Order, Customer shall be responsible for all costs related to services entered into in separate agreements such as, but not limited to, election coding, data conversion costs and network set up and communication. Further, Customer is responsible for equipment and setup, and the costs associated with setup, of the network infrastructure for data transfer and application communication unless specified in separate agreements.  In addition, in the event the Customer changes, makes updates, enhances or otherwise modifies the Customer’s currently existing voter registration system and such changes, updates, enhancements or modifications results in ES&S having to re-perform any services provided under this Agreement, the Customer shall be responsible for any such additional charges; which shall be invoiced at ES&S’ then current rates.  Likewise, any Customer requested enhancements, modifications or changes to the Equipment or ES&S Software which ES&S agrees to provide, in its sole discretion, shall be set forth in separate change orders to the Agreement.  Customer shall be responsible for the payment of all fees associated with such enhancements, modifications or changes made by ES&S.  

17.  Other.  ES&S is providing Equipment, Software and services to Customer as an independent contractor, and shall not be deemed to be a “state actor” for purposes of 42 U.S.C. § 1983.  ES&S may engage subcontractors to provide certain of the Equipment, Software or services, but shall remain fully responsible for such performance.  The provisions of Sections 1 – 6, 8(c), 9 – 11, 13, 14, 15(b) and this section 17 of these General Terms shall survive the termination of this Agreement, to the extent applicable.


EXHIBIT A


ES&S SOFTWARE LICENSE AND MAINTENANCE AND SUPPORT SERVICES

ARTICLE I


GENERAL


1.
Term; Termination.  This Exhibit A shall be in effect from the date on which the Initial License Term expires until the first anniversary thereof (the “License Renewal Term”).  The License Renewal Term shall automatically renew for an unlimited number of successive one year periods until this Exhibit A is terminated by the first to occur of  (a) either party’s election to terminate it upon expiration of the License Renewal Term or any renewal thereof, written notice of which election shall be given to the other party at least sixty (60) calendar days prior to such annual expiration date, (b) the date that is thirty (30) calendar days after either party notifies the other that the other has materially breached this Exhibit A, and the breaching party fails to cure such breach within such 30-day period, or (c) the date that is 30 days after Customer fails to pay any amount due ES&S under this Exhibit A.  The termination of this Exhibit A shall not relieve Customer of its liability to pay any amounts due ES&S hereunder.


2.
Fees.   In consideration for ES&S’ agreement to provide the ES&S Software License and Software Maintenance and Support Services under this Exhibit A, Customer shall pay to ES&S the Software License and Software Maintenance and Support Fees set forth on Electronic Pollbook Sales Order.  The ES&S Software license and Software Maintenance and Support Fees for the License Renewal Term are due on the date of the expiration of the Initial License Term.  ES&S may increase the ES&S Software License and Software Maintenance and Support Fees for any renewal period by not more than 5% of the amount of the most recent fees paid by the Customer.  The ES&S Software license and Software Maintenance and Support Fees for any renewal period shall be due and payable no later than thirty (30) days prior to the beginning of such renewal period.  The ES&S Software license and Software Maintenance and Support Fee shall be in addition to any fees or charges separately referred to in any Section of this Exhibit A or the Agreement. If Customer elects to license and receive Software Maintenance and Support for an Add-On or New Product during the Term or any renewal thereof, ES&S will charge an incremental license and Software Maintenance and Support Fee for such license and services.    


ARTICLE II


License of ES&S Software

1.
Grant of License.  During the License Renewal Term or any renewal thereof, ES&S shall grant to Customer a nonexclusive, nontransferable license to use the ES&S Software and related Documentation in the Jurisdiction while Customer is using the Equipment and ES&S Software.  The license allows Customer to use the ES&S Software (in object code only) and the Documentation, in the course of operating the Equipment and solely for the purposes of managing the electronic poll book voter lists and voter registration process at each polling location in Customer’s jurisdiction. The license granted in this does not permit Customer to use or access the source code for the ES&S Software.




2.
Prohibited Uses.  Customer shall not take any of the following actions with respect to the ES&S Software or the Documentation:



a.
Reverse engineer, decompile, disassemble, re-engineer or otherwise create, attempt to create, or permit, allow or assist others to create, the source code or the structural framework for part or all of the ES&S Software; or



b.
Cause or permit any use, display, loan, publication, transfer of possession, sublicensing or other dissemination of the ES&S Software or Documentation, in whole or in part, to or by any third party, including, but not limited to, any transfer of possession to, or use of the ES&S Software or Documentation by any third party to perform any services for Customer without ES&S’ prior written consent; or





c.
Cause or permit any change to be made to the ES&S Software without ES&S’ prior written consent; or


d. Cause or permit any copying, reproduction or printing of any output generated by the ES&S Software in which ES&S owns or claims any proprietary intellectual property rights (e.g., copyright, trademark or patent). 




3.
Term of License.  The license granted in Article II, Section 1 shall commence upon the expiration of the Initial License Term and receipt of payment by ES&S in accordance with Article I, Section 2 of this Exhibit A.  ES&S may terminate the license if Customer fails to pay the consideration due for, or breaches Sections 1 or 2 of this Article II with respect to, such license. Upon the termination of the license granted in Section 1 of Article II for ES&S Software or upon Customer’s discontinuance of the use of any ES&S Software, Customer shall immediately return such ES&S Software and the related Documentation (including any and all copies thereof) to ES&S, or (if requested by ES&S) destroy such ES&S Software and Documentation and certify in writing to ES&S that such destruction has occurred.


ARTICLE III


ES&S SOFTWARE MAINTENANCE AND SUPPORT SERVICES 


1.
Services Provided.  ES&S shall provide maintenance and support services for the ES&S Software (“Software Maintenance and Support”), to enable it to perform in accordance with its Documentation in all material respects, and to cure any defect in material or workmanship. 


2.
Updates.  During the Software Maintenance Term and any renewals thereof, ES&S shall continue to provide updates in accordance with any update schedule determined by ES&S.


3. Reinstatement of ES&S License and Software Maintenance and Support Services.  If the License Renewal Term or any renewal thereof expires without being renewed, Customer may thereafter resume receiving ES&S’ license and Software Maintenance and Support Services upon (a) notification to ES&S, and (b) payment of all fees which would have been due to ES&S had the ES&S’ License Renewal Term not expired, plus a reinstatement charge.


4.
Conditions.  ES&S shall provide Software Maintenance and Support Services for any item of ES&S Software if such item requires such services as a result of (a) repairs, changes, modifications or alterations not authorized or approved by ES&S, (b) accident, theft, vandalism, neglect, abuse or use that is not in accordance with instructions or specifications furnished by ES&S, (c) causes beyond the reasonable control of ES&S or Customer, including acts of God, fire, floods, riots, acts of war, terrorism or insurrection, government acts or orders; epidemics, pandemics or outbreak of communicable disease; quarantines; national or regional emergencies, labor disputes, transportation delays, governmental regulations and utility or communication interruptions, (d) Customer’s failure to timely and properly install and use the most recent Update provided to it by ES&S, (e) Customer's failure to notify ES&S within 24 hours after Customer knows of the need for such services, or (f) if Customer is otherwise not in compliance with its obligations under this Agreement.  However, such Software Maintenance and Support Services shall not be provided at the Software Maintenance and Support Services Fees outlined in the Sales Order, but shall be provided at the fees to be agreed upon by the parties if and when the need for such Software Maintenance and Support arises.


5.
Proprietary Rights.  ES&S shall own the entire right, title and interest in and to all corrections, programs, information and work product conceived, created or developed, alone or with Customer or others, as a result of or related to the performance of this Exhibit A, including all proprietary rights therein or based thereon.  Subject to the payment of all ES&S License and Software Maintenance and Services Fees, ES&S hereby grants to Customer a non-exclusive license to use that portion of such corrections, programs, information and work product that ES&S actually delivers to Customer pursuant to this Exhibit A.  All licensed items shall be deemed to be ES&S Software for purposes of this Agreement.  Except and to the extent expressly provided herein, ES&S does not grant to Customer any right, license, or other proprietary right, express or implied, in or to any corrections, programs, information, or work product covered.


               - 1 -




