April N.M. Baskin

Chair
CO LEGISLATURE Timothy J. Meyers
Majority Leader
Session No. 12
JUNE 20, 2024 John J. Mills
Minority Leader

Olivia M. Owens
Clerk of the Legislature

ROLL CALL

INVOCATION: Mr. Kooshoian

PLEDGE OF ALLEGIANCE: Mr. Greene

TABLED ITEMS

ITEMS FOR RECONSIDERATION FROM PREVIOUS MEETING
MINUTES OF PREVIOUS MEETING: Meeting No. 11

PUBLIC HEARING

MISCELLANEOUS RESOLUTIONS:

LOCAL LAWS:

COMMITTEE REPORTS:

LEGISLATOR RESOLUTIONS:

COMMUNICATIONS DISCHARGED FROM COMMITTEE:

SUSPENSION OF THE RULES:

COMMUNICATIONS FROM ELECTED OFFICIALS:

COMM. 12E-1 COMPTROLLER Department of Law Risk Retention Fund
Spending - April 2024

COMM. 12E-2 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Orchard Park Symphony Orchestra

COMM. 12E-3 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Theatre of Youth

COMM. 12E4 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Hispanic Heritage Council of



WNY, Inc.

COMM. 12E-5 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Clarence Concert Association

COMM. 12E-6 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Polish Art Club of Buffalo

COMM. 12E-7 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Danceability, Inc.

COMM. 12E-8 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Can You Dig It, Inc (DBA South
Buffalo Irish Festival)

COMM. 12E-9 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Amherst Male Glee Club, Inc.

COMM. 12E-10 COMPTROLLER EC Cultural Funding Grant Monitoring
Program - Buffalo & EC Botanical Gardens
Society, Inc.

COMM. 12E-11 GREENE Letter to Locust Street Art Board Members

COMM. 12E-12 COUNTY CLERK Resolution to Authorize Entry Into Contract
with Tyler Technologies, Inc.

COMM. 12E-13 COUNTY EXECUTIVE Appointment of the Commissioner of Central
Police Services

COMM. 12E-14 COUNTY EXECUTIVE Amendment to EBO Administrator; COMM.
3E-7 (2024)

COMM. 12E-15 COUNTY EXECUTIVE Authorization to Enter Into Contract with
Safeware, Inc.

COMM. 12E-16 COUNTY EXECUTIVE Levy of the 2024-2025 School Tax Budgets

COMM. 12E-17 COUNTY EXECUTIVE ECSD No. 3 - Engineering Term Contract
Agreement

COMM. 12E-18 COUNTY EXECUTIVE ECSD No. 3 - Engineer Term Contract
Agreement

COMM. 12E-19 COUNTY EXECUTIVE ECSD No. 3 - Engineering Term Contract
Agreement

COMM. 12E-20 COUNTY EXECUTIVE ECSD No. 3 - Eighteenmile Creek Sewer
Line Stabilization Mitigation Project

COMM. 12E-21 COUNTY EXECUTIVE Amendment to HHW & CESQG Contracts



COMM. 12E-22 COUNTY EXECUTIVE Award of Agreement 2024, On-Call Dam
Engineering Services

COMM. 12E-23 COUNTY EXECUTIVE Amendment of Contract - Professional Design
Engineering Services Agreement for
Lakeshore Road

COMM. 12E-24 COUNTY EXECUTIVE Amendment of Contract - Professional Design
Engineering Services Agreement for Back
Creek Road

COMM. 12E-25 COUNTY EXECUTIVE Right-of-Way Acquisition - Replacement of
Genesee Road Bridge

COMMUNICATIONS FROM THE DEPARTMENTS:

COMMUNICATIONS FROM THE PEOPLE AND OTHER AGENCIES:

COMM. 12M-1 NFTA COUNSEL NFTA - Notice of Proposed Rulemaking

ANNOUNCEMENTS:
MEMORIAL RESOLUTIONS:

ADJOURNMENT:



Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT

COMM. 12E-1 COMPTROLLER

Department of Law Risk Retention Fund
Spending - April 2024

24COMM. 12E-1

Attachments




Erie County COMPTROLLER
KeviN R. HARDWICK

June 5, 2024

Honorable Members

Erie County Legislature

92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Re: Department of Law Risk Retention Fund Spending — April 2024
Dear Honorable Members:

Pursuant to Resolution Intro. 3-2 (2016), as amended, please find attached an accounting of
expenses from the County’s Risk Retention Fund for April 2024.

Sincerely,

L (LA

Kevin R. Hardwick, Ph.D.
Erie County Comptroller

Attachment

95 FRANKLIN STREET * RooMm 1100 * Burraro, N.Y. ¢ 14202

PHONE: (716) 858-8400 « Fax: (716) 858-6195 » www.etie.gov/comptroller
COMM. 12E-1
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County of Erie
Law Department Spending
Risk Retention

Run Date: 6/5/2024

April, 2024
Vendor Number Vendor Name Expenditures
101109 BOND, SCHOENECK & KING, PLLC 1,144.00
102816 Feldman Kieffer LLP 9,736.00
103442 Hodgson Russ 26,859.10
104457 LAWLEY SERVICE INSURANCE GROUP 634,568.00
106065 PHILLIPS LYTLE HITCHCOCK 22,693.00
118314 JEREMY C TOTH AS CUSTODIAN 13,372.85
120447 LIPPES MATHIAS WEXLER FRIEDMAN LLP 216,606.87
139834 LEGAL MED 29,910.00
143544 THOMAS E WEBB JR ESQ 2,850.00
6 Harold Bihr o/b/o Bihr Landscape 6,055.97
6 Suzanne Maxwell Barnes 2,145.85
965,941.64
COMM. 12E-1
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June 2024

Erie County Cultural Funding Grant
Monitoring Program
Orchard Park Symphony Orchestra
January 1, 2020 through December 31, 2022
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HON. KEVIN R. HARDWICK
ERIE COUNTY COMPTROLLER
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County’s Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller’s Cuttural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.

1|Page
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Monitoring Program — Phase | Monitoring Program — Phase |

D
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Ennhightenment Literary Arts Center & 517533 su'faio CImsted Parks Conservancy 120257 3 2591000 S 1551000 § 3500000
517125 Dog Ears Backstore 15208 5 2ME000 5 IES0000 5 55004 1808 Alnreght-Ence 3 Galiery 108707 § 57500000 S 57500000 § 67500000
518004 African American Cultural Center 11M08 § 7545000 531195000 S 300,00000 518009 Albnjht:Knox Public An Curator 167228 S 6815000 5 6825000 %
518012 Alleyway Theatre 108580 5 A50060 5 250000 5 1120600 518025 Assembly House 150, Inc 167747 5 100000 S 100000 5 550000
518016 American Legion Band of 0TS % 750000 5 750000 5 4500000 518034 3uffalo & Erie County 3otanical Garden 108743 S 10200000 S 12500000 E 150.000 00
S T AmbesLSTEo e dTHesT 190475 5 L5000 5 2675000 § 2834860 518036 Bulialo & Ere Co Historical Society 108772 $ 417,00000 S 667,00000 § 417,00000
S18019 arts Senices Ininiative of WNY Inc JJ153 £ 260000 5 7605000 S K000 e f:_’"""“"""”"'v Navs) & Semicemsns el o T il i ED
518023 Ballet Aruists Of WNY (Neglia) oM 5 M00G 5 2600000 S 3000000 518060 Bulfalo Phiharmonic Orch Society 101032 S 92600000 § 92600000 § 940,00000

ACEDRESE (el of 515061 Buttalo Philharmanic Chorus 109796 5 3850000 5 3430000 5 3500000
518040 Westem New York, Inc) 101244 5 3800000 S 4550000 S 53,00000 518064 Bufalo Secieny Natural Saiences 109767 § 95500000 § 955.00000 % 95500000
518044 Buf?al> Inner City Ballet €, Inc 108597 S IFOCQ00 S ITALO0G S 2700000 518065 Buffalo String Weik e 167850 3 350000 3 350000 5 535500
518050 Butfalo Music Hall of Fame 113142 S A%O00 S - 5 30000 518068 Bumimhietd Fenesy A Center 101006 5 15500000 5 15500000 § 160,00000
518051 Buifalo Fertage Carousel 167323 5 300000 S WEGA00 5 3540008 $38072 Crvver or Lagteeatcry a3 Percecty WS 5 3500000 S 3500000 3 6300000
518074 Colored Musicians Qub 130377 § 400000 S s 129000 18282 Dancestiiity 156639 5 250000 S 550000 5 300000
518084 El Museo Gallery 109336 S 1285500 S ESER00 S 110000 b3 = mplare & More {hbdven's Vateas 102758 § 4200000 5 £200000 5 78.000 00
518104 Graycliff Conservancy 103197 § SAI0000 § $2.30000 S 00,00000 S1010E Hailwalls Contemporsry Ars Canter 108598 § 57,00000 S 5700000 § 60.00000
518113 Hull House Foundation 123473 5 1ENS00 S R0 S 740000 (e it SotietyTenn Dine 163282 § 9831400 5 9631400 § 9631200

Jewlsh Community Canter Culturat ' e Company. 103777,14 <83 S00.00° § "B%,500,00_§ _93,500.00
518119 {Jewish Ctr of Greater BuF) 111236 § 3350000 5 875000 S 1350000 e Craniy The ses L W E S
. . = = = reuse 111681 § 4530000 S 3030000 § 3500000
518120 Juzt Buffalo Literacy Center 108577 § 78100C0 § 7510000 5 3550000 e e
518132 Locust St Neighborhaod At Qlasses 109985 5 2925000 S 2525000 S 2850000 TR T L T
518136 Maitin House Restciation 104363 5 17550000 S 17550000 $ 130.00000 et Ry Tl it P eant T frsae 5 Bou00 & $10080
516139 Muslc Is Art 139515 S 4800000 S 4800000 S 39,00000 S18152 Reyeroft Comoun Coarpormtion 118213 § 5000000 5 2000000 5 300040
518146 Folish Aris Club Of Butfalo Inc 106132 S 700000 S 700000 S  3,5000C $18135 Shakerzeme 4 The Pk 109675 % 9500000 § 95000C0 5 GAO0000
518147 Preservalion Buffalo Niagara 147508 § 461500 $ 461500 5 600000 SIE1ER Theatre O Youth 109888 § 69.40000 S 69.60000 § 1400000
515160 Springwille Center For The Arts 113305 § 3050500 S 2050500 S 3600000 518173 Teen Jeate Theatre 123673 § 2046000 5 156000 § SN0
518164 Squeaky Wheel 101268 § 2092000 5 2092000 S 27,00000 518188 Toslaghal Soiety Of Butfato 108623 5150000000 $1500,00000 170350008
518172 Theodore Roosevait Inaugural Site 106552 5 3232000 $ 3232000 S 37.00000 518195 Crehard Park Sympneny Orchestra 14777 §  £51500 5 :61500 3 EO0O0
518176 Ujima Company 101047 § R300000 $ 43,00000 S 5771400 518202 Buffalo Opera Unlimited Incarparated 155073 § 230000 S 230000 3 1060000
51R180 Westarn Hew York Amtists Group 108295 § 637500 5 627500 S 2.50000 518203 3utfalo-Toionto Pubhic Media WNED/WBFO 172809 § 375000 3 5 300000
518181 WNY Book Arts Collaborative, Inc 135059 S 464000 § 454000 §  6,00000 518205 Cheektawaga Comm Symphany Qrchestra Aorh == S 150000 %
18182 Young Audiences OF WNY 108315 5 1050000 5 10500C0 § 14000 C0 518209 Newstead Histarical Society 105518 § 530000 5 350000 & 5000 00
518196 Buffalo Niagara Heritage Village 151956 § 1850000 5 1850000 S 24,5000 536213 O'Connell & Compagy Froducrions, 15916225 023,100 00N SHRZT 100 OB 31,300,00

= s 20 2 Amherst Male Glee Club dba Jed Slazer

515200 Michigan Str African Amer Heritage 152575 S 1500000 S 1500000 S 32,0000 L i e N —
518201 Genera! Pulaski Association 103050 5 1000000 S 1100000 5 1250000 518221 Butalo Center for Arts and Technatogy 152207 5 30000 § 300000 & 150000
518204 Brighton Place inc 15619: S 10,00000 $ 16600.00 S 2000000 318226 Cherkiownga Fistarical Assacianon 163121 § 325000 § 625000 F 610000
51B211 Hispanic Heritage Council of WNY 159305 § 1200000 S 2000000 $ 24,50000 518229 Secand Generanon Theate Company 16557 5 202000 § 202000 £ 500000

Black Rock Histonal 5¢¢iety (Black 518230 Steel Finsd Musrem of Weitern New fei 147720 5 202000 & 202000 % 5000 20
515215 Tock-Rivers de &illanze) 11035 5 2250000 5 750000 5 10.00000 SIEIO3. Alden Christian Theater Setieny 114358 5 1000000 § s 30000
518233 Cenuro Culturale ltaliana & Butfalo TG-S 2500000 5 2000000 S 1500000 519514 Clarence Concert Association 101711 5 350000 & 5 500000
518529 South Zutala iz Feis/Can YauDig 333091 5 1300060 5 1500000 § 1520000 Clarence Museum (Historical Soc of the
318585 Net Pasitive DBA The Foundry 168005 5 300000 $ £ 500000 SIP¥ Jownotlatence) 113067 5 5500005 AL

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge’,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-doliar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization’s board of directors.

COMM. 12E-2
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Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

ORCHARD PARK SYMPHONY ORCHESTRA

BACKGROUND

The Orchard Park Symphony Orchestra (OPSO) is a 501(c)(3) non-profit organization established in 1949 by a
group of musicians as part of Orchard Park’s Central School District's adult education program. The organization
draws a group of both amateur and professional musicians and has become one of the hallmark musical
attractions in Western New York.

OPSO received $4,615 in Cultural Grant Funding (CGF) for the years 2020 and 2021, and $6,000 in CGF for
the year 2022.

AUDITOR’S OBSERVATIONS

OPSO is a musical group composed of professional and amateur musicians that produce a series of concerts
each year. Musicians in the group play a large variety of brass, string, and woodwind instruments and host four
concerts each year as part of its scheduled programming. Concerts held include an autumn, Christmas and
winter concert, as well as a spring concert produced in collaboration with the Southtowns Youth Orchestra. All
performances take place at Orchard Park Middle School or Orchard Park High School.

The primary source of funding for OPSQ is generated from private donations, which are received from individuals
as well as corporations in the form of sponsorships. Programming income is also generated through ticket sales,
as all concerts are ticketed events. OPSO sells season tickets as well as individual concert tickets each year.

Within the organization, a committee known as the Orchard Park Symphony Women’s Committee (Women's
Committee) was founded in 1957 to promote attendance at concerts and to provide hospitality as well as
assistance to the orchestra. The Women’s Committee is currently responsible for all fundraising events, post-
concert receptions, annual plant sales, scholarship competitions, community service events and functions such
as the anniversary gala. The Women's Committee functions within OPSO but has its own separate bank account
and financial records.

AUDITOR’S CONCLUSION

During the grant monitoring review process, OPSO was able to provide the Auditor with adequate substantiation
for use of CGF awards for the years funding was received. Documentation provided by the organization to
substantiate expenses and use of funding included copies of bank statements, cancelled checks, tax return
documents, and information return documentation.

3|Page
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CGF awards are allocated by the organization towards the stipend paid to the Executive Director. The
Executive Director functions as an independent contractor for the organization. OPSO currently has a Board
of Directors consisting of fifteen members, with an executive committee of seven members. Board terms are
three years in length, and there is currently no fimit to the number of terms that can be served. While Board
terms can extend for lengthy periods of time, there appears to be an adequate level of internal controls as the
organization segregates duties and responsibilities, and the Board performs appropriate reviews of expenses
incurred and income received.

Based on a review of the organization's records, it was determined that the Executive Director is paid in the
form of a stipend as an independent contractor. A review of the contract drafted for the executive director by
the organization combined with a review of the functions performed by the individual suggested that the nature
of the work performed is potentially miscategorized. The duties and responsibilities of the executive director
appear to meet the guidelines of a wage-earning employee. The Auditor advised the organization to consult
their accounting professional as well as additional federal and state guidance regarding employee and
subcontractor classification to ensure compliance.

At the conclusion of the grant review, the Auditor was able to determine that OPSO is currently in compliance
with the filing of all returns, the issuance of information retumn documents and other federal and state obligations.

4|Page
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Erie County Cultural Funding Grant
Monitoring Program
Theatre of Youth
January 1, 2020 through December 31, 2022
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller’s Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County’s Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient's contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.

1|Page
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Monitoring Program — Phase | Monitoring Program - Phase Il

Enlightenment Literary Ars Center & 517433 Butfain Olmted Pats Compenancy 1:0237 § 2591000 5 2591000 5 3500000
517125 Dog Ears Bookstore 150K S 2260000 S EE0000 ‘5 3R0000Q 518008 Albaight-knox Art Gallery 108707 % 57500000 § 57500000 % 675,000.00
518004 African American Cultural Center 112604 S 27545000 S SIL5S000 § 200,00000 518008 albrightKnox Public Art Curazar 16728 § 5825000 5 88.25000 3 -
516012 AlleywayTheatre I9ME S B500C0 S LLOM 5 1100000 518025 Assembly House 150, Inc 167747 3 100000 5 100000 § 650000
518015 American Legion Band of WO S 750000 § 750000 5 4500000 51803 Butfalo & Ene County Jotanical Garden 18743 3 10200000 § 12500000 & 150.000 00
518017 Amherst Symphony Orchestra WOATE S 3250000 S MTIC0 5 23000 518036 Buffalo & Frie Co Histarical Sociem. 10877257 417,000 00 _§: 667.00000_% 317,000 00
515019 Arts Services Initiative of WNY Inc 187159 5 2605000 S 7605000 5 1000000 S g amca Al ReTematsl e B § astoodoon ¥ TSl
i Koy § SR 3 Mbie S _mtue 518060 Bulfalo Philharmonic Orch Society 101032 § 92600000 § 92600000 § 940,00000
el o=l o] (AR regioro] 515C61 3uftalo Philharmanic Chorus 109755 5 3450000 § 3250000 5 3500000
518040 Westem New York, Inc) j01286 5 3800000 5 4 53,00000 518064 Buffalo Sociery Naturai Scrences 109767 § 95500000 § 95500000 % 955.000.00
5130¢< 3uffala Inner City Ballet Co, Inc 168397 5 10000 5 70000 27,600 00 518065 SuMalo String Works, inc 167853 § 350000 § 350000 5 535500
$18050 Buffato Music Hall of Fame 113142 5 450000 5,500 00 518068 Burchfield Penney Art Center 101004 % 15500000 § 15500000 5 160,000 00
515051 Buf*alo kentage Carousel 167125 5 3000000 35.000 00 518072 Center for Explgratory and Perceqtu 10993 § 5500000 % 3500000 % 63,00000
518074 Colored Musicians Club 1057 5 500000 12,500 00 518082 Danceability 156639 § 250000 5 550000 5  3,00000
51808+ £l Museo Gallery 10983& 5§ 1258500 11,000 0C 518096 Esplore & More Children s Museum 102758 & 3200000 § 22,000C0 % 7BO0OCO
518104 Graycliff Conservancy 103197 % 59,20000 60,000 00 518108 Hallwalls Cantemporary Arts Center 108598 5 5700000 & 5700000 % 60,00000
515113 Hull House Foundation 153671 3 1537500 730000 518112 Hamburg Nat Fist Sociery/Penn Disie 103282 5 9831250 § 9631400 3 9631200
Jewish Cammunity Centar Cultural 51::’5 'D":" "Tl“'c“"l “‘“l"! ‘°:‘F“h"" - ?g;;:z ? ::57‘:; gg £:783,50000 F ":iggg
513124 D Youwille College kavinoky Theater s .
S18115 (jewish Qr.of Greater Butl) Mz 5 1350000 § | $ 15309 518128 Lancaster Oper:House ! 111681 § 4530000 % 3030000 § 3500000
A S L ., B 5 _Zh3a00 518120 Musicallaie Thearre 105308 5 6152500 § 6151500 & 6600000
518132 Locust St Neighborhood Art Classes 109985 $ 29,5000 § 5 1850000 T T AR 193275 750000 5 750000 5
PIEEE Tl bue Resraen 104363 5 175.500.00 % 37 S 1¥0.00000 515122 Road Less Traveled Productions 121043 § 6350000 5 5350000 3 62.00000
515139 Musicis A 139615 5 46,00000 5 S 900000 518152 Royeroft Campus Coorporation 118213 5 5000000 § 4000000 §  50,00000
518146 Polish Ars Club OF Buffalo Inc 106132 § 700000 5 7 S 3E00C 518136 Shakespeare in The Park 108675 S 9500000 § 9500000 5 9500000
518147 Preservation Butfalo Niagara 147508 5 461500 % S 600000 518168 Theatre Of Youth 109888 § 6340000 £ 6940000 S 74,0000
318160 Springwitle Certer For The Ars 113308 5 30505C0 § X S 1600000 518173 Torn Space Theatre 123673 S 2036000 § 1526000 S 295C000
518164 Squeaky Wheel 101265 § 2092000 & S 1700000 518188 Zoological Society Of Buffalo 108523 $1500,00000 § 1,500,00000 S 1,700,000 00
518172 Thecdore Roosevalt Inaugural Site 106552 5 3233000 5 3 S 3FI0000 518195 Orchard Paik Symphony Orchestra 127727 5 :51500 § 281500 5 600000
518176 Ujima Company 101047 S B300000 % S 577400 518202 Buffalo Opera Unlimited Incorporated 155973 § 230000 5 230000 S 1000000
518150 Western New fork Amists Group 108205 § 527500 5 427500 S 750000 518203 Buftalo-Toronto Public Media WNED/WBFO 172903 5 375000 & S 500000
518181 WNY Book Arts Collaborauwe, Inc 135959 S 4,640.00 § 4, S 600000 :i:fg; i:t;'::::zf:::ssmn:xnvomzsua :g::r; i = : :,:gg i e
e e 103315 5= T0SOI0 5 S00hdg 3 M 516213 O'Connelt & Company Product ions. 159162 § 23,0000 § 2320000 S 3150000
518195 Bulfalo Niagara Heritage Village 151996 § 1850000 5 1830000 § 1450000 e
515200 Klichigan Str African Amer Heritage 152576 § 1500000 3 1500000 3 321000 18RI MRS Ehems 162055 5 350000 5 100060 5 600000
518201 General Pulaskl Association 103060 5 1000000 5 31000003 120000 518221 Buffalo Center for Arts snd Technology 152207 5 300000 § 300000 § 750000
518204 Brighten Plsce Inc 156152 S 1000000 § lgS00L0 5 lO00G00 318226 Cheektowaga Historical As50c:ation 163121 5 3250CC % 625000 3 610000
518211 Hispanic Heritage Council of WNY 159305 5 1200000 5 00000 5 M.S0000 518229 Second Generation Theawre Company 164957 § 202000 % 202000 5 500000
Black Rock Historial Society (Black 518230 Steel Plant Museun of Western New York 157720 5 20000 § 202000 § 500000
518216 Rock-Riverside Alliance) 170362 $  HO00 5 TE0000 S 2000000 S1EY Algen Chrrsnan Thester Sockry 114358 S 1000000 % 3 300000
518233 Cenwo Culturate [raliano di Buffaio 167500 § 2600000 £ 2000000 S5 1500000 518514 Clarence Concert Association 81711 5 350000 % 5 500000
518339 South Su¥alo Insh Feis/Can You Dig 113021 §  1RO0000 5 1500000 S 1500000 Clarence Museum [Historical Soc of the:
518595 Net Positive DBA The Foundry 168005 $ 500000 £ $ 500000 518515 Town.of Clarmncr) 113067 S 550000 §__ 500000

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge’,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization’s board of directors.
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Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

THEATRE OF YOUTH

BACKGROUND

Theatre of Youth (TOY) is a 501(c)(3) non-profit organization in the performing arts sector established in 1972
by a pair of college instructors in Buffalo. TOY is a professional theatre company which produces theatrical and
musical productions targeted towards school-aged children from kindergarten to 12* grade, based on children’s
literature and other topics.

TOY received $69,400 in Cultural Grant Funding (CGF) for the years 2020 and 2021, and $74,000 in CGF for
the year 2022.

AUDITOR’S OBSERVATIONS

TOY is an educational professional theater dedicated to serving children and young people through child-
centered, professionally produced theater programs. In addition to the performance of plays and musical
productions, the organization hosts events such as family activities and summer educational workshops in areas
such as visual media, storytelling, playwriting and production. TOY also performs one sensory show per
production season in order to accommodate children with sensory challenges or other related disabilities.

TOY produces three or four plays and musicals each season. TOY also collaborates with other local theaters for
large-scale or more costly productions.

Ticket sales and funding from grants and foundations are the major sources of funding for TOY. The organization
does not issue memberships or season tickets as productions are focused on different target audiences. The
organization is currently exploring fundraising ideas and opportunities that will fall within the scope of its mission.
TOY wants to ensure that events hosted are focused on children. The organization also holds an annual appeal
for donations. Due to children aging out of the target audience, individual donations make up a much smaller
portion of the organization's revenue.

AUDITOR’S CONCLUSION

During the grant monitoring review process, TOY was able to provide the Auditor with adequate substantiation
for use of CGF for each year under review. Documentation provided by the organization included copies of bank
statements, business credit card statements, payroll records, general ledgers, copies of tax returns and invoices
as substantiation for expenses incurred.
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CGF awards received by TOY for the years under review are allocated to offset the cost of annual operating
expenses such as wages, insurance costs and production expenses. The operating expenses exceeded the
funding amount received for each of the years covered under review and therefore compliant with the County's
contract.

TOY currently has a Board of Directors consisting of nine members. Board terms are three years, and members
can serve up to two consecutive terms. The organization has a total of two employees who handle all financial
matters. Even with a small staff, the organization appears to have an adequate level of internal controls and
properly segregates responsibilities. During the review of the organization’s financial records, the Auditor did not
identify any questionable expenses.

At the conclusion of the grant review, the Auditor was able to determine that TOY is currently in compliance with
the filing of all returns, the issuance of information return documents and other federal and state obligations.

4|Page

COMM. 12E-3
Page 5 of 5




Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
EC Cultural Funding Grant Monitoring
COMM. 12E4 COMPTROLLER Program - Hispanic Heritage Council of
WNY, Inc.
Attachments

24COMM. 12E-4




June 2024

Erie County Cultural Funding Grant
Monitoring Program
Hispanic Heritage Council of Western New York, Inc.
January 1, 2020 through December 31, 2022

SeEnI O IR,

Ty
seann i1 IRarr ey
e Ay

JERONLNE

Ny oSN

Zé
=
b
=
Sus
o
-
A
s
p:,—-
=
9%
%

g mm——
T 1390y
SRS

HON. KEVIN R. HARDWICK
ERIE COUNTY COMPTROLLER

COMM. 12E-4
Page 1 of 5




HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

"‘lilul.luu_!_-- =

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, ftinge benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County’s Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient's contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.
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Monitoring Program — Phase |
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Enlightenment Literary Ars Center & 317533 1uMalo Otmsted Parks Conzervancy 120237 5 2551000 % 2591000 3 3500000
517125 Dog Ears Bookstore 182083 5 10000 3 3660000 3 3500000 S18008 AmrghT-Krge AT Gatiery 108707 § 57500000 § 57500000 5 67500000
518004 African American Cuitural Center 112504 £ 7545000 5 311,95000 5 20000000 518003 Albrignt-Knge Fukid A Curatss 147228 5 5825000 5 6825000 %
518012 Alleyway Theaire 105140 5 EEO00 3 850000 5 10000 3025 Assembny House 133, Inc 167747 5 100000 5 100000 % 650000
518016 American Legion Band of WTE 4 JU0m 5 7,50000 s' ﬁmw 518034 Bultaio Z Erie Counry Botanical Garden 108743 S 1020¢000 5 12500000 5 15000000
S T T AT J005TE 5 3150000 § 2675000 § 000 518036 Buffalo & Enie Ca Historcat Society 108772 § 41700000 5 66700000 % 417,00000
518019 Arts Services nitiative of WNY Inc WIS 2 2601000 5 2605000 § 00000 B oS I
518028 Baller Aruists Of 'WNY (Heglia) 10078 5 MOO00 5 2400000 F MLOOOOO 515080 Buttaln s e Ovih Sociemy 101032 S 92600000 5 92600000 § 940,00000

T T T e e 518061 Buffala Philharmonic Chorus 109796 § 3250000 5 3150000 5 3500000
B kst filia it Ll 101244 S 3800000 5 4550000 -5 63,00000 S180E4 Buttale Socl=ty Nntira) Scighees 109767 § 95500000 § 95500000 § 955,00000
518024 Bufalo Inner City Ballet Co, Inc 108397 S 27,00000 § 21,60000 & 27.0000C 31063 Maftaks Smng Wena, ine 167853 5 350000 & 350000 § 535500
518050 Buftalo Music Hall of Fame 113141 S 450000 - § 550000 518068 Barchfieia Penney Art Center 101004 § 15500000 § 15500000 & 16000000
518051 Bufalo Fentage Carousel 167325 S 2000000 £ 3000000 5 35,0000 1872 Certes s Lapioiatony and Peiceseu 10993 S 5500000 5 5500000 & A300000
518074 Colored Musicians Club 130077 § 500000 5 S 1250000 156539 & 250000 % 550000 % 300000
51508 £l Museo Gallery 105338 S 12,58500 & B8,58500 § 1100000 1005 £ More Chiioten's Muteum 102758 5 2200000 % £2000C0 3 7500000
518104 Graycliff Conservancy 103157 §  59,20000 5 59,20000 5 60,00000 S18108 naltwalts Contemporary s Centes 108598 § 5700000 % 57,00000 %  60,00000
518113 Hull House Foundation 14347% S 1537500 § 537500 &  7,50000 32132 < 203132 5 9831400 F 9631400 & 9631400

lewish Community Center Cultural 103727 § 8350000 5 8350000 § 9350000
518119 (Jewish Cw of Greater BuF) 11239 S 1350000 S 825000 § 1350000 jossel §:_lizsono % S20000
= = ot 111631 § 4530000 § 1030000 § 3500000
518120 Just Buffalo Literacy Center 108577 § 7810000 S 7810000 § 93,3000C e S e
518132 Locust St Neighborhood Art Qasses 103385 § 2925000 S 2525000 $ 2850000 109352 § 750000 5 750000 8
518136 Martin House Restoration 124463 § 175M0CC S 17550000 5 150.0000C ALY G acCiit (reveir Meosoons 1210:3 § 6350000 3 $350000 5  67.00000
518139 Music s An 139615 S 400000 S 4800000 5 39,00000 315187 Royoron Campus Coomortian 118213 5 5000000 3 4000000 5 5000000
518136 Polish Arts Clud Of Buffalo Inc 106132 S 7.00000 S 1.00000 5 380000 FLELLE Snatedseats in Tha Fant 100675 & 9500000 5 950000 § 3500000
518147 Preservation Buffalo Niagara 147509 § 461500 5 461500 5 600000 SIR15% Theatrs Of Youth 109688 5 6940000 § 6940000 5 7400000
518160 Springulle Center For The Arts 113308 §  30,05C0 S 2050500 § 3600000 518173 Torn Space Thestre 123673 S 2045000 1 1546000 5 2350000
518164 Squeaky Wheel 101268 § 2092000 S 2092000 § 27,00000 518188 Zoological Society Of Buttaln 108623 51,500,00000 31,500,00000 S 1,700.00000
518172 Theodcre Roosevelt inaugural Site 106532 § 3232000 S 3132000 5 37.06000 518195 Crchard Park Symphony Cichestra 127727 5 451500 & 481500 & 500000
518176 Ujima Company 101047 § 8300000 5 8300000 5 57,71400 518202 Buffalo Opera Uniimited Incorporated 155973 §  2,30000 § 230000 5  10,00000
518150 Western New YoIk Arists Group 106295 S 527500 S 627500 & 7 500 00 518203 Buffalo-Teronio Pubiic Media WNED/WEFO 172909 3 3.750C0 & 3 500000
518181 WNY Book Ars Collaboratlve, Inc 135959 5 464000 S 464000 5 600000 :;:fg; f"‘;’;‘“:’;":f"::"’:‘fs";:z:""°""““ :g::; i = 3 ;iz‘c’g 3 s
516132 Young Audiences Of WNY 109318 4 10.500C0 S 1050000 5 1300000 gt - - - - =
518196 Buffalo Niagara Heritage Village 151996 4 1850000 S 1850000 5 24,50000 316213 f:‘::"“"ic:’m::"':’:':::""c':ml_ 159362=5 2310000 % 2310000"%_ 5150000
518200 Michigan Str African Amar Heritage 152578 § 1500000 S 15.000.00 5 3230000 Ciraiol erstelons Teines i iaincolsolE _ Yoooioo) "M 50600
518201 General Pulaski Association 103050 5 1000000 $ 1100000 % 1250000 518221 Butfalo Center for Ants and Technology 152207 5. 300000 5 300000 5 750000
518204 Brighton Pface, Inc 156184 § 1000000 S 1600000 5 20.00000 518225 Cheekrowaga Histar cal Assatiation 163121 § 325000 % 525000 5 510000
518211 Hispanic Heritage Council of WNY 159305 5 12,00000 S 2000000 5 2450000 518229 Second Generation Theatre Company 164957 § 202000 § 202000 5 500000

Black Rock Hisor:al Scciety (Black 512230 Steel Ptant Museum cf Western New Yotk 13770 & 202000 3§ 202000 5 3000 DO
518216 Rock-Riverside Alliance) 170368 5 2250000 5 1.30000 3 10000C0 518503 Alden Christian Theater Satiety 114358 § 1000000 % s 300000
518233 Cenmra Culturale Itahano di Buffafo 167500 5§ 2500000 S 20,00000 5 1500000 SEE43E Clmmrie Congent Assc0anian 101711 § 350000 5 5 300000
518529 Scuth Buffalo Inish Fers/Can You Dig 113041 & 1B0C0C0 S 1500000 § 1500000 Clarence Museum (Historrcal Soc of the
518556 u:bou:ium Trve Foundry 168005 § 500000 § 5 500000 518515 Tewn of Clatemie) 115081 5 550000 S 3 600000

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge”,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization’s board of directors.
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Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

HISPANIC HERITAGE COUNCIL OF WESTERN NEW YORK, INC.

BACKGROUND

The Hispanic Heritage Council of Western New York (HHC) is a 501(c)(3) non-profit organization established in
2010. The stated mission of the organization is to foster and inspire awareness, understanding and appreciation
of past, present and future contributions of the Hispanic community in Western New York and to support local
Hispanic heritage by promoting the food, dance, music and other forms of cultural entertainment and exhibits in
community events.

The HHC received $12,000 in Cultural Grant Funding (CGF) for the year 2020, $20,000 for the year 2021, and
$24,500 for the year 2022. CGF awarded to HHC for the year 2020 was $4,000 above the executive
recommendation, and funding awarded for the years 2021 and 2022 was $12,000 above the executive
recommendation for both years. While outside of the scope of this review, HHC was also awarded a capital
improvement grant for $500,000 to be used towards the building of the Hispanic Heritage Cultural Institute
(HHCI) on Hudson Street in the City of Buffalo.

AUDITOR’S OBSERVATIONS

HHC is an organization that focuses on promoting Hispanic culture through events focused on music, food,
dance and entertainment. The Three Kings Celebration, Spanish Language Day, Borinquefieers Day, Day of the
Child, Parranda Buffalo, Day of the Dead and Hispanic Heritage Month are some of the main recurring events
organized by HHC focused on the Hispanic culture and provided to the community at no cost.

Grants, sponsorships and donations are some of the major sources of funding for the HHC. The Hispanic
Heritage Community Breakfast is one of the primary annual fundraising events for the organization. The majority
of the revenue generated from this event is secured in the form of sponsorships and donations. The Hispanic
Heritage Breakfast focuses on updating the community and sponsors on the organization's accomplishments,
milestones, and future projects. During this event the organization also honors the current recipient of the Ralph
R. Hernandez Bilingual Education Scholarship, awarded each year to a high school or college student pursuing
an Education Degree.

HHC is currently working on the construction of the Hispanic Heritage Cultural Institute (HHCI). The HHCI will
feature a learning center, art gallery, museum, a performing arts theater, media center, café, gift shop,
administrative and event spaces. The project broke ground in the fall of 2023. A capital campaign was initially
organized to secure $10 million dollars for a 33,000 square foot building. Based on more recent public
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information, the project has expanded to a 37,000 sq. ft. building and has increased the cost to $30 million
dollars. Millions of dollars have been secured or pledged from organizations such as Western New York Regional
Economic Development, Empire State Development, New York Power Authority, Erie County and the City of
Buffalo.

AUDITOR’S CONCLUSION

During the grant monitoring review process, HHC provided the Auditor with copies of financial reports, bank
statements and copies of cancelled checks corresponding to the expenses identified by the organization as
those paid for with the CGF awards.

CGF awards received by the organization are generally allocated towards general operating expenses, primarily
towards the expenses incurred for rents, internet, expenses for the Guitar Initiative Program and miscellaneous
supplies.

Based on the information and documentation provided, the Auditor was able to partially verify expenses incurred
as a portion of selected documentation was unavailable from the organization. Ample time was provided for the
submission of the requested documentation before the grant review was completed.

A review of the organization’s tax returns indicated that all revenue received is calculated together. Breakdowns
such as program service revenue or fundraising revenue are not adequately computed. Expenses for the
organization are also categorized as a single expense. Categorization of expenses as outlined in IRS Form 990
should be followed.

HHC currently has a Board of Directors consisting of eight members. Board members are limited to two three-
year terms, which can be served consecutively. The organization prepares a chart which highlights the skills
and professional expertise needed by the organization to ensure that recruitment efforts focus on filling those
needs. The Board conducts regular meetings and reviews the organization’s financials and the status of
upcoming projects. The organization employs dual signature authorization for most of the checks written.

At the conclusion of the grant review, the Auditor was able to verify the HHC is currently in compliance with the
filing of all federal and state tax returns. The Auditor was not able to verify compliance with the issuance and
filing of information return documents as they were not provided for review.
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County's Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller’s Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 — 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.

1|Page

COMM. 12E-5
Page 2 of 5




Monitoring Program — Phase | Monitoring Program - Phase |l

Leylighienment Literary Ans Center & 517535 duffalo Olmsted Parks Conservancy 10237 § 2591000 5 2551000 § 3500000
$1712% Dog Ens Bocksiore 152183 S 2860000 5 3660000 5 15000C 518008 Albnght-knos Art Gallery 108707 S 57500000 § 57500000 § 67500000
S1B00% African American Cultural Center 112604 S 27545000 §311,95000 § 10000600 513009 AIDrigh= Knox Pubiic Art Curatar 167218 5 6825000 5 3825000 1
518012 Alleyway Thasie 109220 5 850000 5 850000 & 1100000 518025 Assembly House 150, Inc 167757 S 100000 S 100000 § 650000
S18018 Americh Legion Sand of 100370 5 750000 § 750000 5 4500000 518034 Suttalo & Ene County Sotanical Garden AN 4 00000 5 ITROMOCO0 § 15000000
515017 Amherst Symongny Drenesies 100475 S 3250000 § 2675000 5 IA7CC e B e 1067725 ~411,000 00— 66700000 %, _&17.00007
: . + u . v "
?I?!‘ ?n-s Semf::{:l!lunw afw.f-\‘ Ine 167!52 s z:s,osooo s 3:,,05000 s wm?n aves par T TTE R ™
SUIOTE Sariar Ampry O WINT [Haghal 10079¢ S 2300000 5 2400000 5 Sopcdco 518050 Buffalo Phitharmonic Orch Society 101032 S 92600000 S 92600000 3 940,00000
Butfala Az Studio (At Stwdie of 518061 Butfaloc Philharmonic Chorus 1% 4 3230000 4 3450000 I 3500000
S4B Westem New Ford, Inc) 01264 $ 3800000 § 4550000 5 53,0000 518064 Butfalo Sociery Natural Sciences 109767 % 95500000 5 95500000 § 95500000
518044 Bultalo Innel Sity Babier £2, Ing 103597 5 2700000 5 27.00000 5 27.00000 518065 Buffalo String Works, Inc 167853 4 350000 § 350000 535300
31040 Huftalo Mutic tall of Fase 113142 § 450000 S £ 550000 518068 Burchfield Penney Art Center 101004 $ 15500000 § 15500000 % 160,000 00
513051 Suffala mertage Cargusel 167329 S 3000000 § 30.00000 5 3500000 513072 Center far Exploratary and Perceptu 10993% 5 5500000 5 5500000 % 5300000
S18074 Colored Musitians Clut 130377 § 500000 S 5 1250000 518092 Danceability 156639 § 250000 § 550000 § 300000
313082 §| Mugas Goliary 109336 S 1238500 S 5533500 § 11,0000C 518195 Expiore & More Children s Museum 102758 § 1200000 § 2200000 § 7900000
S18106 Grayelitf Conserancy 103197 5 5920000 S 5920000 5 6000000 515108 Halwalls Cantemporary Ans Center 108598 & 5700000 5 5200000 I  60,00000
313313 Hull Mouze foundatien 143372 5 1537300 S 537500 5 750000 518112 Hamburg Nat Hist Society/Penn Dinie 103282 § sm31200 & 9631400 96310
St Coimminity Carter Cultisral sli:m insh Classical Theatre Company 1(;:;:7 H 535223 5 83so000 % 9:,52:002
. SIHI28, O Vounlie Colipge Canredy Themter 109341 5 117 3 H 5
SIS (lewizh Oor o Greatus Bult) MIZHE 1L § 875000 5 1350000 518128 Lancaster Opera House 11681 § 4530000 5 3030000 § 3500000
518120 Just Butfaie Literacy Cemter 158577 §  TMI0000 § 7e100cCO0 S 53.50000 — L - ¥ T - ;
! 518140 Musicalfare Theatre 105308 5 51525C0 § 6152500 & 6600000
518132 Locust St Nelghborhood An Oatses YOVNG S IMBRE0 S 2525000 § 2850000 518141 Nevs Phoenix Theatre 109342 § 750000 £ 7,50000 5
314338 Mertin Molse Resiodation 402351 5 1TRILO00 517550000 E 190,000 0C 513128 R0ad Less Traveled Productions 121047 § 5330000 5 6350000 5 6700000
3IB13% Muaic i3 Art 173615 § 4800000 5 4800000 3 39.00000 518152 Roycrol Campus Coarparation 118213 § 5000000 & 5000000 § 50,0000
513145 Folish Ans Clud Of Buttsio Inc 106132 5 700000 § 700000 ® 3,8000C 518156 Shakespeare In The Park 109675 5 95000C0 3 3500000 5 3500000
515147 Presenmtion Butfalo fisgars 147509 $ 461500 5 461500 § 600000 516168 Theatre Of Youth 109888 ¥ 69.40000 5 6940000 5 74,00000
SIM160 Tpringwiiie Canter For The 2ns 113306 5 3050500 & 2050500 -3 36.0000C 518173 Totn Space Theatre 123673 § 2026000 5 15260C0 & 2950000
518164 Squeaty Wheel 101268 § 2092000 % 2092000 % 27,00000 518188 Zoological Soclery Of Bulfalo 108523 51500,00000 § 1,500,00000 3 1,700,000 00
518172 Theodare Rocsevrit inaugure! Site 106532 5 3232000 3 3232000 3 37.00000 5318195 Orchard Park Symphony Crcnesua 147787 5 481500 % 61560 5 6.0C000
10175 Ujimsa Compary 101047 S 8300000 S 8300000 § 57,1400 518202 Buffalo Opera Unhmited Incorporated 155673 § 230000 5 230000 5 10006000
LB Vi gtren s York Amatg Grais 108295 S 537500 5 627500 5  7.5000C 518203 Butfalo-Toronto Pubhc Media WNED/WBFO 172903 5 375020 3 5 500000
SLEIHT WNY Book Artx Callabe:ative, Ing 135055 § 468000 5 464000 5 600000 ) fl"““"";"a“‘:r"":‘ S_V':"“’"“’""“"‘ “’:;Z : — £ ;'fggz LS -
ST gy = - = 200 Newitesd HivToronl lecen [ 5 B [
SHIES Young AUSHENCE GT Y AU L VR UL T S ) 518213 O Connell & Company Productions 159162 § 2310000 % 23,0000 5 3150000
$1819% uffalo Niagern Hentage Village 151996 S 185000 5 1850000 § 2450000 B e e B e
SHESQ Mlicnigan Su A'recan Amar rientREe 152578 5 1500000 5 1500000 § 32.Z000C 518219 Men s Chorus 162025 5 330000 § 300000 4 6000 00
SIAM01 General Fulssti Assotiation 103060 § 1000000 % 1L,00000 5 1250000 518221 Butfalo Center for Arts and Technology 152207 S 300000 % 300000 5 750000
538308 B n M ng 156192 5 100C0CO £ 16C00C0 5 20(COCO 518226 Cheektowaga —istorica) Association 183121 5 3250C0 & 525000 3 610000
S1RI11 Mizpanic Hetitage Council of WNY 159305 S 1200000 5 2000000 I 2450000 516229 Second Generation Theave Company 164957 § 202000 5 202000 % 500000
i Sociy |Black 513230 Steel Plant Museum of Western New York 127750 3 202000 5 292000 P 500000
S18216 Pock-Siver |wegel 170362 & 2250000 § 750000 5 1000000 518503 Atden Christian Theater Society 114358 S 1000000 5 - % 300000
SIEITE Centro Culiurale Jtalianc di Bultalt 167500 5 2500000 § 20,00000 5 1500000 518514 Clarence Concert Assotiation 1711 5 356000 § i 500000
515525 Sowsh BuMaln (tan fais/lan You B 113091 5 18000C0 3 1500000 5 1500000 Clarence Museum (Historicat Sac. of the
518596 Net Posinve DA The Foundry 168005 § 500060 § £ 500000 518515 Town of Clarence) 113067 $ 550000 $ 5 4mo%

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge’,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization's board of directors.
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Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

CLARENCE CONCERT ASSOCIATION

BACKGROUND

The Clarence Concert Association (CCA) is a 501(c)(3) nonprofit organization established in 1958 by the Town
of Clarence as part of the Town's sesquicentennial celebration. The stated mission of CCA is to put music in the
heart of the community by introducing children to orchestra and providing seasonal entertainment to the
community at no cost.

CCA received $3,500 in Cultural Grant Funding (CGF) for the year 2020 and $15,000 for the year 2022. Further
review of County records indicated that funding for the year 2022 was received as part of a Legislative Public
Benefit Funding award.

AUDITOR’S OBSERVATIONS

CCA s a professional orchestra that provides a full repertoire of seasonal concerts and entertainment at no cost
to the public. CCA operates out of the Clarence Town Park, where concerts take place. CCA also performs at
the Clarence Middle School Auditorium when weather conditions do not permit outdoor performances.

The Concerts in the Park series is the main programming event hosted annually by the organization. The concert
series takes place during the summer months and consists of approximately six admission-free concerts.
Approximately 90% of the organization’s operating budget expenses are related to the Summer Concert Series.
CCA hosts over 1,000 patrons for each concert, with an overall attendance of over 10,000 people each year.
CCA was unable to host its Summer Concert Series during 2020 due to the Covid-19 pandemic restrictions.
CCA relies on private donations, corporate sponsorships and government grants as its primary sources of
funding. CCA receives both financial and physical support from the Town of Clarence in order to support its
operation. In addition to donations and grant funding, CCA holds one or two small raffles as well as an annual
wine and cheese reception to raise additional operating funds.

CCA collaborates with other musical organizations such as the Buffalo Philharmonic Orchestra, the Amherst
Symphony Orchestra and the Orchard Park Symphony Orchestra.

AUDITOR’S CONCLUSION

During the cultural grant monitoring review process, CCA was able to provide adequate documentation to
substantiate its use of the CGF award received during each year under review. The organization allocates grant
funding towards programming costs, primarily for the payments to the musicians and groups who perform at
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their events. CCA did not use the full amount of the CGF it received in 2020 due to the mandatory COVID-19
closure. Some of the excess funds were used to cover the cost of other operating expenses such as printing,
postage and supplies. The remainder of the unused funds for 2020 were carried forward to the next year and
subsequently allocated towards the musician payments for the year 2021.

CCA has a Board of Directors consisting of 14 members, who meet once per month. Board members are not
term limited. Many of the organization’s board members have been serving for many years. CCA demonstrated
adequate levels of internal controls and separation of duties.

In addition, the Auditor was able to determine that the organization was in compliance with other fundraising
related requirements. Wine sales for the wine & cheese reception are provided by a winery who carries its own
State Liquor Authority (SLA) license, therefore CCA is not required to obtain an SLA license for the event. Gross
revenue raised from raffles falls below the New York State Gaming Commission’s (NYSGC) threshold and thus
CCA is not required to obtain a Game of Chance Identification Number.

At the conclusion of the grant review, the Auditor was able to determine that CCA is currently in compliance with
the filing of all returns, the issuance of information return documents and other federal and state obligations.
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller’s Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County’s Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 — 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.
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Monitoring Program - Phase I

Enhightenment Literary Ans Center & 517_533 3uftalo Olmsted Parks Consenvancy 140237 5 25391000 5 2551000 & 35 000 00
517125 Dog Ears Bockstore 152183 § 28E00C0 5 40000 3 3544000 STIOCH Almright-Knca Art Gallesy 108707 % 57500000 5 57500000 3 67500000
518004 Alrican American Cuttural Center 112604 § 27545000 5 J1LA5000 5 20000000 518009 Albrighrkno Public Art Curatcr 147228 5 6825000 & 5825000
518012 Alleyway Theatre 109340 S §30000 5 EMG00 5 1100000 518025 Assemuly House 150, Inc 167747 5 100000 5 100000 % 650000
518016 American Legion Band af 100379 $ 750000 § 250000 5 2500000 518034 Butfalo & Erie County Botanical Garden 1CB743 & 10200000 5 12500000 I 150000 00
515017 Amherst Symphony Orchestra 160275 5 3250000 5 7500 5 7000 S e L A e e 108772; 3241200600 _§,667.00000 _%_517.00000
T 3uffalo & Ene Counry Naval 3 Sericemans
518019 Arts Services Initiative of WY Inc 147159 S 7605000 % FEOA000 5 005000 S e Tl & ASp. i Sy
515028 8allet Artists Of VINY (Hegli2) 10079¢ 5 2400000 § 400000 ‘5 30.00000 518050 Buftalo Phitharmamic Orch Society 101032 § 92600000 § 92500000 5 940,00000
Buffalo arts Studio (Arts Swdio of 513061 3uffalo Philharmonic Chorus. 109796 § 3850000 § 3450000 5 3500000
518040 Western New York, Inc) 101244 § MMO0000 $ 4350000 3 3300000 518064 BuMfalo Society Natural Sciences 109767 § 95500000 % 95500000 5 95500000
515044 Buffalo Inner City Ballet o, Inc 108597 5 700000 5 700000 5 3700000 513065 3uftalo String Warks, inc 167855 ¢ 350000 5 350000 5 535500
518050 Butfalo Music Hall of Fame 13142 S 4%0000 5 5 30000 510063 urchitiata Penney At Centes 101004 $ 15500000 5 15500000 5 160,00000
515051 Buffalo Fer:tage Carousel 167328 S I00000 §F W00 5 FRIGODD 318072 Center tar Esplaratery and Perceatu 10993 £ 5500000 5 5500000 % 6300000
518074 Colored Musicians Club 130377 S Spo0pd § 5 1240000 518082 Danceability 156639 5 250000 § 550000 5 3,00000
31808 El Museo Gallery 100336 § 1253540 § #4500 5 1150000 519096 Explore & More Chitdren s Museum 102758 4 1200000 5 2200000 3 7300000
518104 Graychf Consenvancy 103197 § SU0000 § 320000 5 6000000 518108 Hallwalls Contemporary Arts Cenler 108598 £ 5700000 $ 57,00000 £ 6000000
515113 Hull House Foundation 193372 5 1537500 5 L37te0 5 TIOSO 518112 Hamburg Nal nist Sociery/Pena-Dive 103282 5 SR31aC0 § 3631100 5 9531200
g et COIT 3l 518116 Inish Classical Theatre Company lo727 § B350000 5 8350000 § 9350000
518119 |Jewish Qr of Greater Bull) 111239 § 1350000 % 875000 S 1350000 Sia1ec 07 ouTile Coleye KaTnotp ke ter O ey 2000 F =i
g == — > 518128 Lancaster Opera House 111681 5 4530000 3 3030000 § 3500000
515120 Just Bulfalo Literacy Center 108577 § 78100C0 § 78,100C0 5 8330000 T e e e 3 L2 000100
518132 Locust St Neighborhood Art Classes 109985 § 2925000 3 2525000 S 28,50000 TRIEY T Pt e J9%2 5 75000 & 750000 § -
518136 Martin House Restoration 104563 5 17550000 517550000 S 190.000 00 ELLAR Badl Luad Trasied oot 121043 £ 6950000 § 6350000 §  $700000
518139 Mustc is Art 139615 § 4800000 5 4800000 5 39,00000 518152 Roytroft Campus Coorparation 118213 § 5000000 5 4000000 § 5000000
518165 Polish Arts Club Of Butfalo Inc 106132 5 700000 5 7.00000 S5 350000 513156 Shakespeare In The Park 109675 5 9500000 5 9500000 § 9500000
518147 Preservauon Buffalo Niagara 147509 % 461500 5 461500 S 600000 518168 Theatre Of Youth 105888 5 69,0000 § 6940000 § 7400000
518160 Springwille Center For The Ans 113308 5 3050500 § 2030500 5 3600000 1473 T Soste Theans 133673 3 2046000 F 526000 & 2950000
51B164 Squeaky Wheel 101268 § 2092000 5 2092000 S 2700000 518188 Zoological Seciery OF Buffalo 108623 $1,500,00000 §1500.00000 5 1,700,00000
318172 Thecdore Roosevall Inaveural Site 106532 § 3232000 § 3232000 5 37.060000 518185 Crchard Park Sympheny Crchestra 147787 5 361500 £ 461500 600000
518176 Ujima Company 101047 § 8300000 § 8300000 § 5771400 518202 Butfalo Opera Unlimited Incorporated 155973 5 230000 § 230000 5 10,00000
518180 Western Hew Yark artists Group 108295 § 527500 % 627500 5 220000 518203 Butfalo-Teronto Public Media ¥NED/WSFO 172809 5 375000 3 3 300000
518181 WNY Boak Arts Collaborative, Inc 135959 5 464000 5 454000 S 600000 51:5‘;: f{:‘;?;’;‘:if:ﬂ"‘(’:l55"'0'(""::“" Qrhesun j‘;:;g : — i ?vfz"o‘; 5 o
= . T = = T R 5132 e i 5 35 H
ST L el e RS 8 R o 518213 O Connell & Company Productions 159162 § 2310000 5 2310000 5 1150000
518196 Buffalo Niagara Hernage Village 151996 & 1850000 5 1850000 $ 2450000 ey
516200 Iichigan SIr African Amer Heritage 152576 § 1500000 5 1500000 5 3230000 A e TS 63055 5 500000 5 3000C0 § 600000
518201 General Pulaski Association 103060 £ 1000000 5 11,0000 $ 1250000 516221 Butfalo Center for Ats and Technology 152207 5 300000 5 300000 5 750000
518202 Brighton Place Inc 156192 5 100COC0 5 1600000 5 200C00O 513226 Cheektowaga ristorical AS5ociation 163121 5 325000 5 625000 5 510000
518211 Hispanic Heritage Council of WNY 159305 & 1200000 § 2000000 S 24,50000 518229 Second Generation Theate Company 164957 § 202000 § 202000 § 500000
Black ock Histerral Sotiety (Black 518230 Steel Plant Museum of Western New York 147780 § 20000 § 202000 3§ 300000
518216 Rock-Ruvers:de Alliance] 120365 3 22500C0 5 7.50000 S 1000000 518503 Alden Christian Theater Society 114358 § 1000000 S -5 300000
518233 Centro Culturale ltaliano di Buffalo 167500 5 2500000 5 2000000 S 1500000 513512 Clarence Concert ASsociation 101711 5 336270 § i 500000
51859 South Suffalo Irish Fe/CanYou g 113021 3 180C0CO S 1506000 5 1500000 Clarence Museum (Historical Soc of the
k556 fiet Positive DEA The Foundrs 166005 § 500000 5 3 500000 518515 Town of Clarence) 113067 S 550000 S 3 600000

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge”,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization's board of directors.
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Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

POLISH ARTS CLUB OF BUFFALO

BACKGROUND

The Polish Arts Club of Buffalo (PAC) is a 501(c)(3) non-profit organization established in 1945 as the result of
a series of lectures presented with the goal to acquaint Americans with the Polish culture and heritage. The
stated mission for PAC is to enhance Western New York's cultural resources by fostering interest, appreciation
and understanding of culture and history of Poland and Polish Americans and by safeguarding Polish American
heritage through Western New York.

PAC received $7,000 in Cultural Grant Funding (CGF) for the years 2020 and 2021, and $3,800 in CGF for the
year 2022.

AUDITOR’S OBSERVATIONS

PAC is a small, volunteer-run organization whose focus is to produce a variety of Polish cultural events, including
musical events, lectures, recitals, film showings, exhibits, workshops and social events with the goal of providing
Western New York with the opportunity to learn and expand their knowledge of Polish culture and Poland’s
contributions to American culture. Most programming hosted by PAC is free of charge to the community. Al
events hosted by PAC are open to the public.

PAC offers a yearly scholarship to students of Polish ancestry who are studying visual or performing arts. The
organization has awarded approximately 70 scholarships since the inception of the program in 1986. A
scholarship trust entitled “The Polish Arts Club of Buffalo Inc. Scholarship Foundation” was created to manage
and issue the scholarships.

Membership dues and grant funding are the primary sources of revenue for PAC, followed by private donations
and sponsorships. PAC also hosts a series of fundraising events in order to secure additional operating funds
to support its operation. Some of the fundraising events hosted by the organization include an annual scholarship
award and installation luncheon, Polish art workshops and participation in various local festivals.
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AUDITOR’S CONCLUSION

During the grant monitoring review process, PAC was able to provide the Auditor with adequate substantiation
for use of cultural grant funding for all years under review. Documentation provided by the organization includes
copies of bank account statements, cancelled checks, copies of tax returns and invoices as substantiation for
expenses incurred.

CGF received by PAC for the years under review was allocated to offset the cost of annual operating expenses.
Funds are primarily allocated towards expenses for rent, a copier lease, and programming expenses such as
printing, workshop space rental, and concerts.

PAC currently has a Board of Directors consisting of ten members. The Auditor was informed that Board terms
are currently unlimited due to declining interest and participation over the years. Even though board members
have held positions for many years, there appears to be an adequate level of internal controls as the organization
segregates responsibilities, has a requirement for dual signatures and performs adequate review of expenses
incurred and income received.

During the review process, the Auditor was able to determine that the organization was in compliance with other
fundraising related requirements. PAC will be hosting a fundraising event, which will require the use of a
temporary State Liquor Authority (SLA) license. The Auditor was able to verify that the organization secured the
necessary license and secured an authorized distributor.

At the conclusion of the grant review, the Auditor was able to determine that PAC is currently in compliance with
the filing of all returns, the issuance of information return documents and other federal and state obligations.
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County's Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.
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Monitoring Program - Phase | Monitoring Program - Phase Il

VENDOR R
APPROPRATION IR gl (AR ERY oy B
Enlightenment Litedary &3 Cerer & 517533 Butfalo Otmsted Parks Conservancy 120237 3 531000 § 2591000 3 350¢000
17135 Deg Enrs Bockstors 152153 5 2860000 S 3650000 5 35.0000¢ 518008 Albright-Knos Art Gallery 108707 5 57500000 § 57500000 S 67500000
518001 African American Cuttual Center 112604 $ 27545000 S 31195000 $ 200,00000 513009 Aloright Knox Pubiic Art Curater 127129 5 6825000 5 5825000 S -
S1B01 Allepwsy Theause 109320 5 850000 § 830000 5 1100000 518025 Assembly House 150, Inc 167747 5 100000 & 100000 § 650000
18018 American Legion Band of 100370 § 750000 § 750000 § 4500000 513032 autfalo & Ene County Sotamical Garden 30873 § 10220000 & 12500000 S 15000000
515017 Amherst Symancay Cronestra 100475 5 3250000 5 2675000 5 2376000 518036 :“:::::':f" ”'r‘:‘;'::" SofeN Lk 08772135 417000 00 S 752667,000,00 = 5 417,00 00
- u e County Naval & Seracemans
SU019 Arts %mcn!f!llalflr!ofwh\' In 147159 5 26,0000 5 2605000 S 3000000 e I e i)
IRV Butiuy futters OF WISK INagHs) ICOIEE 5 SO0ORUC: 2400000 55000000 518060 BuMtato Phulharmanic Orch Society 101032 § 92600000 § 32600000 § 940,00000
Butfals Arts Studio/tAres Stelo of 513661 Sutfaio Philharmonic Charus 10979 § 3430000 5 350000 5 3500000
518040 Westemn New York, Ing 101294 % 3800000 S 4550000 §  23,00000 518054 Buffalo Saciery Natural Scences 109767 5 95500000 § 95500000 S 955,00000
515053 Bultalo lnne City Sall=s Lo, ine 108397 § 2700000 5 27,00000 5 17.00000 518065 Bu'talo String Works, Inc 167853 & 356000 5 350060 S 535500
S1B050 Huttalo Mutic dall of Fame 113142 £ 450000 S - % 550000 518068 Burthheld Penney Art Center 101004 % 15500000 5 15500000 5 160,000 00
518081 Butfala Fertage Corousel 157828 ¥ 3060000 S 30.00000 5 35.0000C 513072 Center for Exploratcry and Perceptu 109531 4 5500000 5 5500000 5 6300000
$1807¢ Colored Musicians Qub 130377 § 500000 $ £ 1250000 518082 Danceability 156639 3 250000 § 550000 § 300000
S1E0E B Muzeo Gallewy 109336 § 1238500 5 8538500 3 11,00000 518096 Explore & More Children s Museum 102758 § 2200080 & 200000 5 7800000
18106 Grayclitt Congerancy 103197 § 5920000 S 59,20000 & 60,0000 518108 Hatlvalls Cantemparary Ars Center 108598 § 57,0000 5 57.00000 5 6000000
548513 Huil Houss faungaosn 143477 5 1537300 5 537500 5 750000 518112 damburg Nat =ist Sceiety/Penn Oume 103232 § 9831200 5 9631200 5 9631400
iy Cipes Culiiaral 518116 Insh Classical Theatre Campany 103727 5 6350000 5 8350000 S 9350000
513124 D Youwille College Kvinoky Theater 19341 5 11750C0 § 5 950000
2:3;: ':sz-__,?-:::::x::? :;3:3 3 ;;iggx 5‘ _;‘?;‘: i :;‘fgggg 518128 Lancaster Qpera House 111681 § 4530000 5 3030000 S 3500000
=== - - 3 o i = SIEIES hutewifion Themom 105308 5 6132580 5 6132500 S 5500000
538132 Locuzt 5¢ Nelghbamood Ant Classes 109985 5 2925000 £ 2000 S 2850000 S N Poenis TRe et 109342 5 750000 & 750000 5
B1A10E Martin moute Restoiation 104863 % 17550000 3 17830020 S 190,0000C0 518148 Road Less Traveled Producticns 121043 § 6150080 5 6350000 3 67.00000
S1B1FF Musicis An 139615 5 4800000 5 4800000 S 39,00000 518152 Royeroft Campus Cagrparation 118213 § 5000000 5 40,00000 S 50,0000
513133 Foligh Ars Clug OF Buftale Ine 106132 3  7.0000 % TG00 S 380000 514136 Shakespeare In The Park 109575 § 950000 5 3500000 5 9500000
515147 Preservation Buffalo Risgars 147509 § 461500 5 481500 S 600000 518168 Theatre Of Youth 109888 § 69,40000 5 69,40000 S 74,00000
S1VLED tpeings e Carter Foe The dns 113308 5 3050500 § 032300 S 3600000 518173 Tern dgsce Theste 123673 § 2046000 5 1526000 3 2950000
SIE15S Squesty Wheel 101265 § 20,92000 § 209000 S 27,00000 518188 Zoological Society Of Buffato 108623 $1,500,00000 5150000000 § 1,700,000 00
SIEITT Thecdare Roczevelt nautural Site 106552 5 3233000 £ 3233000 S 37.00000 518195 Crchard Park Symphany Orchestra 147747 5 2851500 & 161500 5 600000
$18175 Ujtma Compary 101047 & 8300000 § BL0CO00 S 5771400 518202 Buftaic Dpers Unlimited Inceiporated 155973 S 230000 5 230000 5 1000000
EIR10 Weatern New Yort &rcists Group 108265 T 627500 5 437300 S 720060 518203 BuMalo Tcronto Public Media WNED/WSBFO 172909 5 375000 & 3 500000
SIEIS] WY Bech Ars Collabrative, Ine 135958 £ 464000 § A%AG00 S 600000 3:13; :‘hzeimv;a:a ‘Commls_t:lhanvurmesua ﬁ;z : . ‘m-m § :,5323 : Sm-w
e e - Er - 518209 Newstead Historical Society 550000 5 50000 5
T8, Yung Alifigocts 1 WHY 100318 '3 ISO000 S JEHKAY S 1400000 518213 O Connetl & Company Productions 159162 § 2330000 5 2310000 5 1150000
S18198 Buifaly Ningarn Meiitage Village I51996 § 1850000 5 1A%000 5 2450000 T
BIRI00 Mignigan 517 Afncan dmer Hertage 152576 5 1500000 § 1500000 S 3230000 STSEIg Mertlchinnds 16205 5 3ccota § 300000 § 600000
15, Genrhl Puldsil Esoriuion 103050 § 1000000 S 1100000 S 1250000 518221 Butfala Center for ArTs and Technology 152207 S 300000 & 300000 3  7,50000
SER3GE B EE; NG 156192 § 10C00CO 5 1600000 S 2000000 513226 Cheektowaga Histar:cal 3550ciabCn 167121 3 325000 3 525000 % 6510000
SI8211 i eage Council af WNY 159305 5 1200000 $ 2000000 $ 2450000 518229 Second Generation Theatre Company 164957 5 202000 § 202000 5 500000
Sia o} Society iBiack 513230 Sreel Plant Museum of Westerm New York 17750 5 10000 5 202000 5 500000
31818 Rothk Eiverside Aliiancel 170368 '§ 2250000 S 750000 5 100€000 518503 Alden Christian Theater Society 114358 S 1000000 % 5 300000
S16233 Centro Culturate italian di Bulisls 167500 £ I500G00 5 00000 § 1500000 51851 Clarence Concen Assaciation W71 5 3500C0 § § 500000
31E5SF Jouth Butaic irah Feis/lan You Oig 113041 § 1900000 § 1500000 § 1500000 Clarence Museum (Hrstorical Soc of the
S1ES8 Hat Positive DEA The Foundry 168005 £ 500000 S - $ 500000 518515 Town of Clarence) 113067 5 550000 S 5 600000

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge”,
meaning that government officials and employees may not use taxpayer funds to purchase aicohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization’s board of directors.
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Alternate Funding Sources and Segregation of Accounts
Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF

funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

DANCEABILITY, INC.

BACKGROUND

Danceability, Inc is a 501(c)(3) non-profit organization established in 2007 with the goal of providing
individualized dance, fitness and movement programs to individuals of every age and ability within the special
needs community.

Danceability received $2,500 in Cultural Grant Funding (CGF) for year 2020, $5,500 for year 2021 and $3,000
for the year 2022.

AUDITOR’S OBSERVATIONS

Danceability operates as a dance studio for the special needs community in Western New York. The
organization offers a variety of programs, including a full season program, a summer dance camp, a full season
fitness program, a theater class, and most recently a drumming class. Danceability has also expanded in size,
and currently operates two studios to better serve dancers with autism who require sensory-based
accommodations. Participants do not age out and can continue their participation indefinitely.

Danceability continued to operate during the pandemic by offering virtual classes and conducting meetings
virtually. The organization wanted to ensure that participants continued engaging in the program and receiving
its benefits.

Tuition accounts for approximately 50% of the organization's operating revenue. Other sources of revenue
include grants from governmental sources, foundations, an annual appeal, a recital event, and annual
fundraisers hosted by the organization.

Fundraising events hosted by the organization include an annual golf tournament, which is one of its major
fundraising events. Danceability also hosts other fundraising events such as a Chiavetta’s chicken barbeque
and an annual auction and raffle.

AUDITOR’S CONCLUSION

During the cultural grant monitoring review process, Danceability was able to provide adequate substantiation
for use of the CGF award received during each year under review. CGF awarded to Danceability for the years
under review was allocated towards the monthly rent expense for their current locations.
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Documentation provided by the organization to substantiate expenses included rental contract information as
well as copies of bank statements, where posted and cleared rent payments could be verified by the Auditor.
The amount of rent expenses incurred by the organization exceeded funding amounts received for each of the
years under review.

Danceability currently has a Board of Directors consisting of eight members. Board members are limited to two
three-year terms, which can be served consecutively. Based on information provided by the organization, there
appears to be an adequate level of internal controls, as the organization segregates duties and responsibilities,
and the Board performs appropriate reviews of expenses incurred and income received. The organization does
not currently have a dual-signature requirement as most of their payments are made online.

Danceability hosts an annual auction which includes raffles (games of chance) to raise funds for the operation
of the organization. The event is hosted in person as well as online. The Auditor referenced the New York
State Gaming Commission’s (NYSGC) guidelines for conducting raffles and games of chance. The organization
was not required to obtain a Game of Chance Identification Number or license since the raffles conducted for
the years under review generated revenue amounts which fell under the applicable thresholds. ft should be
noted that the auction and raffle fundraising event hosted by the organization appears to be growing in size
and scope as it has become one of the organization's main fundraisers. The Auditor recommends that the
organization refer to Part 4620 of the NYSGC Regulations to ensure that it remains in compliance with all
applicable requirements.

Finally, based on a review of the organization’s website and social media accounts, the Auditor was not able
to identify an acknowledgment of County support. The Auditor suggests that for the years in which County
funding is received, the organization make the necessary updates to its webpage and social media accounts
to comply with Erie County Cultural Service Contract § 21. That section stipulates that an “Organization agrees
to acknowledge in any and all promotional material the fact that the Organization receives financial support
from the County, including, but not limited to the Organization's website, marketing materials and/or
publications.”

At the conclusion of the grant review, the Auditor was able to determine that Danceability is currently in
compliance with the filing of all returns, the issuance of information return documents and other federal and
state obligations.
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Fioor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County's Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.
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Monitoring Program — Phase | Monitoring Program — Phase li

APPROPRIATION BT oS TACIEAE 20py A
HLHOC i Ll
Enlightenment Literary Arts Center & 517533 Bul‘alo Oimsted Parks Conservancy 140237 3 2591000 % 2581000 5 35000 00
517125 Dog Ears Bookstore 182183 5 JE&0000 5 3660000 S 5500000 518008 AlbrightKnox Ar Gallery 108707 § 57500000 % 57500000 5 67500000
518004 African American Cultural Center 11250 § 545000 531195000 S 200,00000 518009 Albnght-Knax Public Art Curator 147229 5 5825000 & $8I50C0 3§
518012 Alleyway Theatre 3RS0 5 BIOMD 5 850000 S 1100000 518025 Assembly House 150, Inc 167747 § 100000 & 100000 § 650000
518016 American Legion Band of 100378 5 750000 5 050000 S 4500000 31803£ BuMalo & Erie County Botanical Garden 10B7¢3 5 102.000C0 § 12500000 § 15000000
518017 Amherst Symphony Orchestra ‘(C“'ri 5 3_:__5? 0 3 1675000 5 287000 518036 Bultalo & Erie Co Historical Sociewy 108772 § 417,00000 § E67,00000 % 417.00000
518019 Ans Services Initiative of WNY Inc W% 5 RO0® 5 605000 $ 30,00000 — :::La"’ . T, 53 dapoopon Bie b S
528023:A51let Anisic Of WHY NeElT2) 00T 5 2400000 5. 2400000 S 3000000 518060 Butfalo Philharmonic Orch Soctery 101032 5 92600000 3 92600000 § 96000000
Bt STud ol Asietdiciol 513061 Zuffala Philnatmenic Chorus 109796 5 3530000 3 3250000 F 3500000
518040 Westein New York, inc) 101243 5 1800000 5 3550000 S 53,00000 518064 Bulfalo Society Natural Sciences WIMET 5 $5R00000 § 95500000 5 955,00000
518042 Buffalo (naer City Baller Ca, Inc 108557 § 2700000 § 2700000 § 27.00000 318065 Buttalo String Warks, Inc 167953 5 350000 § 550000 & 533500
518050 Buftalo Music Hal of Fame 1131425 450000 5 - $ ss0000 518068 Burchfield Penney At Center 173008 5 15300000 § 15500000 § 160,00000
518051 Buifalo Fentage (arousel 167326 § 3000000 § 30000C0 S 35,00000 518072 Center for Exploratory and Peicectu 10993+ % 350€0CC 5 35000C0 & 6300000
518074 Colored Musicians Club 130370 § 500000 5 -5 1250000 518082 Danceability 156639 § 250000 § 550000 5 300000
518084 EI Museo Gallery 100326 & 1258500 5 858500 5 1100000 518096 Esptore & Mare Chiidren s Museum 102758 5 2200000 5 2200000 5 78,00000
518104 Graychiff Conservancy 103197 5 5920000 % 59,20000 S 60,00000 518108 Hallvalls Contemporary Arts Center 108598 § 5700000 % 57,00000 § 60,00000
518113 Hull House Foundation 143473 § 1537500 § 537500 § 7.500 00 513112 Mamburg Nat Hist Society/Penn-Dixie 103282 & 9831400 5 3531200 3 3631100
Jewish Community Center Cultural 518116 Irish Classical Thearre Company 109727 5 E350000 § 8350000 5 9350000
518119 (tewish Ot of Greater Buff) 111236 S 1350000 5 E7I000 5 1350000 51812¢ D Yauwlle Coilege Kavinoky Theater 10931 & 1175000 % 3500 CO
2 : : " 2 e 2 518128 Lancaster Opera House 11681 § 4530000 5 3030000 % 3500000
518120 just Butfalo Literacy Center 105577 5 7310000 § TRIOE 5 3310000 > : = ey o
. = 518140 Musicaltare Theatre 105308 § 5152500 § B152500 5 560C00C
518132 Locust 5t Neighborhaad Art Olasses 109985 5 29,25000 5 539000 3 2850000 T T 109322 8 75000 & 750000 %
518136 Martin House Restolation 102363 5 17550000 % 17R10000 5 190.000CC 518123 Road Less Traveled Produclions 101023 5 5350000 § 6350000 § 5790000
518139 Musicis At 139515 $ 4800000 § 4800000 3 39,00000 518152 Reyerah Campus Coorporanion 118213 3 5000000 § 4000000 5 S0,00000
518126 Polish Ars Club Of Buifalo Inc 106132 5 700000 5 70000 5 3.600C0 518136 Shakespeare In The Park 109675 5 9500000 & 9500000 5 9500000
518147 Preservation Buffalo Niagara 147508 S 461500 S 461500 5 600000 516168 Theawe Of Youth 109888 5 6940000 5 6940000 3 7400000
518160 Springwille Center For The Ants 113308 § 3050500 5 2050500 § 3600000 518173 Torn Space Theatre 13673 5 2076090 5 1526000 3 2950000
518164 Squeaky Wheel 101268 $ 2032000 S5 2092000 5 2700000 518188 Zoological Soviety Of Buffalo 108623 $1500,00000 §1,50000000 § 1,700,00000
518172 Theodore Roosevelt Inaugural Site 106551 S 3232000 S 3232000 § 37.00000 513135 Orchard Paik Symphany Orcnestra 147757 § 461500 3 351500 5 500000
518176 Ujima Company 101047 5 8300000 S &3,00000 5 S57,71400 518202 Butfalo Opera Untimited tncorparated 155973 § 230000 & 230000 § 1000000
518150 Western New York Aruists Group 108268 S 627500 S 627500 § 7.500 00 513203 Buttalo-Torcnta Pubiic Media WNED/WSFO 1722969 3§ 375000 % 58€0C0
518181 WNY Book Arts Collaborative, Int 135959 § 464000 5 464000 5 600000 :E”; s;":‘:’a‘?f’sf:’“"‘l5,"“"::""0""“"’ ?“:;Z k- = £ :‘éz?g 5 e
518184 Young Audiences Of WHY 109316 5 1050000 S 1050000 § 14.0C0CO0 =0 He 310/E) Socre 29908 e = e
T T o TP IS T T ST O ST 518213 O Connell & Company Productions 150162 § 2310000 § 2310000 § 3150000
515200 Michigan Str African Amer Heritage 152575 5 1500000 5 1500000 3 5250000 AmfierstMalelGlee Chpinbal3ediBlazer
— - - - X = S it 318213 Men's Chorus 162645 5 3000 % 3ceeo 5 6000 00
518201 General Pulaski ASSOCIAtION 103060 S 1000000 S 1L00000 % 1250000 ST AT R S S T 152207 5 300000 § 300000 § 750000
518204 Brighton Place, Inc 15613¢ S 16.000CO S 160C0C0 5 2000000 518216 Cheekzoviaga Mistorical Association 162121 5 32500 5 525000 & 610000
515211 Hispanic Heritage Council of WNY 155305 §  12,00000 5 2000000 % 1450000 518229 Second Generation Theatre Company 164957 5 202000 & 202000 5 500000
Black Rock Historal Society (Black 5128 Stewi Mant Muteum of Weltem News Yo 147740 5 202020 & 201000 % 500070
518215 Reck-Riverside Alliance) 170365 5 1230000 S 730000 & 100€000 518503 Alden Christian Theater Society 14358 5 1000000 § s 300000
518233 Centro Culturale ltaliano di Buffalo 167500 § 2500000 5 2000000 5 1500000 518514 Clarence Concert Associatian 101711 5 350000 5 550000
518539 South Bu'falo Insh Fais/CanYou Dig 113041 § 120000 S 1500000 % 1500000 Clarence Museum IFhstorical Soc. of the
518596 Net Positive DAA The Foundry 168005 5 500000 5 $ 500000 L4815 Tewm of Caverce) 113057 5 550000 S §  aooom

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge”,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization’s board of directors.
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Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

CAN YOUDIGIT, INC
(DBA SOUTH BUFFALO IRISH FESTIVAL)

BACKGROUND

Can You Dig It, Inc. (CYDI) (dba South Buffalo Irish Festival) is a 501(c)(3) non-profit organization established
in 2003 to run the yearly Irish Festival in South Buffalo. The organization’s mission is to foster the betterment of
South Buffalo and the City of Buffalo and to instill a sense of cultural awareness and civic pride in and amongst
the community.

CYDI received $18,000 in Cultural Grant Funding (CGF) for the year 2020. CYDI received $15,000 for the years
2021 and 2022. However, those funds were awarded as part of a Legislative Public Benefit Funding award.

AUDITOR’S OBSERVATIONS

CYDI organizes and produces the annual South Buffalo Irish Festival in Cazenovia Park each August. The South
Buffalo Irish Festival (Festival) is the organization’s largest event, which is free to the public. The Festival draws
hundreds of attendees and offers family-friendly activities such as live music and Irish entertainment, activities
for children and food from local restaurants. CYDI also organizes the South Buffalo Porchfest which is a
neighborhood music festival whereby local musicians use porches (as well as decks and driveways) as the stage
so those passing by may enjoy the performance. Music in the Park is also organized by the CYDI in collaboration
with the South District Office of the Buffalo Common Council, which takes place at Cazenovia Park each
Thursday during the month of June.

CYDI was not able to organize the Festival or the South Buffalo Porchfest in the year 2020 due to the COVID-
19 shut down and restrictions. The organization produced a virtual Porchfest in lieu of the live performances.

In 2020, CYDI filed for a new DBA with the New York State Department of State (NYDOS) called South Buffalo
Roots. In addition to the promotion of Irish culture and heritage associated with South Buffalo, the organization
has expanded their mission to include the promotion of civic activity through volunteerism, beautification projects,
and by providing financial support to other local civic/community groups. In addition, they want to foster efforts
to abate urban decay through communal and family-based activities and prevent juvenile delinquency through
community involvement and awareness. The organization determined that the new name will better reflect their
mission.

Primary sources of funding for CYDI include state and local grants, sponsorships, donations, and event revenue.
The organization does hold a few fundraising events that contribute a small amount of revenue to support the
activities held by the organization.
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The majority of expenses incurred by CYDI each year are directly related to organizing and running its three
main events, primarily the Festival. Signage, tents, stages, musicians, sanitation, permits and supplies are some
of the major expenses incurred each year in order to run the event.

AUDITOR’S CONCLUSION

During the grant monitoring review process, CYDI was able to provide the Auditor with adequate substantiation
for use of CGF awards for the years funding was received. Documentation provided by the organization includes
copies of bank statements, cancelled checks, financial reports and copies of receipts to confirm expenses and
donations to organizations such as Feed the Frontline, Community Table, Buffalo Public School #67 and Buffalo
Renaissance Foundation.

CGF awards received by the organization are applied towards expenses for the Festival, primarily towards the
rental expenses incurred for the stage and equipment. The CGF award received during the year 2020 was not
utilized towards the cost of the Festival due to the COVID-19 closure.

The organization allocated CGF received during the year 2020 towards operating expenses such as insurance
and filing fees. Funds were also utilized to provide support to other civic organizations in the form of donations.
Any funds which could not be utilized were carried forward to the following year and subsequently applied
towards expenses for the Festival.

CYDI currently has a Board of Directors consisting of seven members. Board members are limited to two five-
year terms, which can be served consecutively. The Auditor found an adequate level of internal controls as the
organization segregates responsibilities, and the Board performs appropriate reviews of expenses incurred and
income received. Many of the expenses paid by the organization are executed online, thus the number of
checks written by the organization has decreased. CYDI began accepting electronic payments at the Festival,
thereby decreasing the amount of cash received and handled. Festival deposits are also made with a police or
security escort.

During the review process, the Auditor was able to determine that the organization was in compliance with
other event-related requirements. CYDI secures all necessary festival permits each year, including the required
State Liquor Authority (SLA) temporary liquor license. A review of the organization's expenses revealed that
alcohol purchased for resale is obtained from authorized distributors. Gross revenue raised from occasional
raffles falls below the New York State Gaming Commission’s (NYSGC) threshold, thus the organization is not
required to obtain @ Game of Chance Identification Number.

Based on a review of the organization’s website and social media accounts, the Auditor was not able to identify
an acknowledgment of County support. The Auditor suggests that for the years in which County funding is
received, the organization make the necessary updates to its webpage and social media accounts to comply
with Erie County Cultural Service Contract § 21. That section stipulates that an “Organization agrees to
acknowledge in any and all promotional material the fact that the Organization receives financial support from
the County, including, but not limited to the Organization’s website, marketing materials and/or publications.”

At the conclusion of the grant review, the Auditor was able to determine that CYDI is currently in compliance
with the filing of all returns, the issuance of information return documents and other federal and state obligations.
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptrolier's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County's Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grantaward, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.

2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.
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Monitoring Program - Phase | Monitoring Program - Phase Il

Enlightenment Literary Arts Center & 517533 Butfaln Oimsted Farvs Contaraney 120237 § 2531000 5 2551000 5 3500000
517125 Dog Ears Scokstore 152183 3 2860000 S 3660000 5 3500000 518008 Albright nox At Galley 108707 § $7500000 § 57500000 § 67500000
518004 Atrican American Cultural Center 112604 § 27545000 $ 311,950.60 S 200,00000 S1BC0Y Aiprigie fnas Fimiic &1 Curatir 147228 §  £8250C0 § 6825000 %
SIE0A2 Al evwire Theatie 109320 5 930000 S 850000 $ 11.0000C 518625 Assembly House 150, Inc 167747 § 100000 5 100000 5 550000
T T RO EOen 100378 § 750000 S 750000 S 4500000 51803+ Buftalo & Erre Counry Sotanical Garden 158723 § I07960C0 5 1250000 3 15000000
518017 amherst Symphory Orchestra 100475 5 3250000 S 675000 5 8.740CC 515036 Buftalo § Ene Co Nistorical Sociery 108772:581417,000 00/ S <= FB7 A0 O0F £ =417,000,00
518019 Arrs Services Initiative of WY Inc 167155 5 2605000 S 2605000 5 30,00000 B e VR Rl 1B o coes
18028 Falien amaislof VANV INET(Te) 10079¢ 5 2300000 5 2400000 S _50.0000¢ 518060 Butfalo Phsinarmanic Orch Society 101032 § 92600000 5 92600000 3 940,00000
BuMalo Ants Studio [Arts Studia of 518061 3uMfalo Phiharmanic Chorus 199796 § 3250000 & 3350000 3 3500000
518040 Western New York, Inch 101244 5 MAO0000 & 4550000 S 5300000 1806 Buttalo Society Matuml Sipnces 109767 § 95500000 § 95500000 5 95500000
5150¢4 Buffala Inner City Ballet Co. Inc 105597 § 00000 £ 27.00000 5 27.00000 418055 SuMslo tarng Woiks, nc 167953 & 150000 5 350000 § 535500
518050 Buffala Music Hall of Fame 113142 § 45000 3 5 350000 18088 furfield Penney AnCenter 008 § 19300000 5 13500000 3 160,00000
518051 Buffalo keritage Carcusel 167322 5§ 3000000 5 3000000 5 ISC000C FLE007 Centes for Lepicratony mnd Petotitu 10993% 5 5500000 5 3500000 §  930C0C0
518074 Colored Musicians Glub 130377 & 300000 § - % 1nfoio 18083 Danceabliity 156639 5 250000 S 550000 § 300000
515084 £1 Museo Gallery 1093% § 1138500 £ 856500 5 13,0000 31009 Expiare & More Chuidien's Musaum 102758 3 <2000 5 200000 1 7300000
518104 GraycliH Canservancy 103107 § WN000 5 5920000 5 €0,00000 513108 Hallwalls Contemparary At Center 108508 S 5700000 5 5700000 £ 6000000
RS B Lctsels ndation 193073 § 80300 5 597500 5 130000 3181L3 Hammg it it e ety e Due 103282 § 9431200 5 9631200 § 9631500
BT T e ium s Classital Thesere Company 103727 § 8350000 5 8350000 % 9350000
. 10145 Dvolimie Cotiepe awinoty Thesiet 109321 S 11750C0 3 595000
518119 (lewisn Cu of Greater Bufr) 11238 5 13500 5 875000 S 1350000 i (o el T e et L
518120 Just 3uttalo Literacy Center 108577 & 7310000 5 7810000 § 83,50000 : = ot s i
z 105308 § 6152500 5 6152500 § 5650020
518132 Locust St Neighborhaod At Clnsses 100985 £ 2925000 § 2525000 S 28,50000 0932 § 750000 § 250000 S
518135 Maitn House Restoration 100367 £ 17550000 17550000 5 190.00000 % s M §. scoemes i el
518139 Music Is AT 139515 § 9800000 5 4800000 S 39,00000 53 BovOon Compan Caarmonktion 18213 5 S00D00 5 4000000 5 5000000
518195 Palish Ars Club Cf Buifalo Inc 106131 5 700000 3 700000 S 3.3000C SUIILE Shakeipene 1A The Pa 109675 5 §5000C0 5 9500000 3 9500000
518147 Preservation Buffalo Niagara 147509 5 461500 5 461500 S 600000 510168 Thasere Of Youth 1098388 § 6940000 3 6300000 5 7400000
518160 Springuille Center For The Arts 113305 5 30,505C0 5 2050500 5 360000C 518173 Torn Space Theatre 13673 5 20260¢0 3 1526000 3 2950000
518164 Squeaky Wheel 101268 5 2092000 § 2092000 § 17,0000 518188 Zoological Saciety Of Buffalo 108523 $1,500,00000 §1,500,00000 % 1,700,00000
513172 Theadare Roosevalt Inaugural Site 106552 § 3232000 3 3132000 5 37.00000 513195 Orchard Park Symphony Orchestra 197747 5 G150 5 451500 & CCO00
518176 Ujima Campany 101047 5 8300000 © §3,00000 § 57,71400 518202 Buffalo Opera Uniimited Incorporated 155073 § 230000 § 230000 5 1000000
STATH Wiesnesn Mt York Amizts Groun 08295 § 67500 § 627500 § 750000 513203 Bultalo-Toronio Public Media 'WNED/WSFO 172908 5 375000 & 50000
518131 WNY Book As Collaborative, Inc 135959 5 464000 5 464000 $ 600000 5:5;3; ;:"i’”;’:’ﬂc:r't':ls,‘g:,p':"vo""lma s e &L 5 —
prm—— = —— et - e 5 2stead Historical Soceel cs518 3 55600 5 350000 % P
;iii; ;i':":;zf:"e‘ L1 _ . JooR1s X 10,:50.& e ;Cug k| 518213 O'Cannell & Company Producuons 159162 § 2310000 % 23,1000 § 3150000
gara Heotage Village 15199 § 1850000 5 1850000 5 2450000 Ty e
518200 Michigan Str ATican Smer Heritsge 152578 5 1500000 3 1500000 5 3250000 Ry rrrm— Ged B TG B Sed % Eeduno
518201 General Pulask) Association 103060 § 1000000 § 1100000 S 1250000 318221 Buttala Center for Arts and Technology 152207 5 300000 § 300000 & 750000
518204 Bnghton Place Inc 95619¢ 5 10,0COCO 5 1600000 S 20.00000 518226 Cheekiowaga Fisturical Association 15121 5 32500 § 525000 5 51000C
518211 Hispanic Heritage Council of WY 159305 £ 1200000 & 2000000 $ 2450000 518229 Second Generation Theawe Company 164957 § 202000 5 202000 § 500000
Black Rock Hiszonal Sociery (Black 519230 Steel Plant Museum of ‘Western New Yeik 1770 5 202000 5 201000 3 500000
518216 Rock-Riverside Alliance} 170366 § 2250000 5 750000 5 ID.0C0CO 518503 Alden Chrrstian Theater Soeiety 122358 S 1000000 5 £ 300000
518233 Cantro Culturale Italiano di Buffale 167500 S 2500000 § 2000000 5 1500000 310338 Cuarere Corment Ausccation 101722 5 350000 % $ 5000
513549 South Buffalo msh Feis/CanYou Dig 113021 §  1EZ00C0 § 1500000 5 25,00000 Cigrence Wovewn (Himoncsl Soc of the
518595 Net Positive B8A Tha Foundry 168005 & 500000 § - 5 L0000 SLSLS Tonn of Clarenir 113067 5 550000 S 5 600000

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Aicohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge”,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization’s board of directors.
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Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

AMHERST MALE GLEE CLUB, INC.
(DBA RED BLAZER MEN'S CHORUS)

BACKGROUND

The Amherst Male Glee Club, dba Red Blazer Men’s Chorus (RBMC) is a 501(c)(3) nonprofit organization
established in 1948 to offer male choral singing and entertainment in Western New York. The stated mission of
the organization is to encourage, develop, and promote the advancement of male choral music, to serve its
members and the public, and to generate community interest in male choral music and the theatrical arts through
the presentation of public concerts and performances. In 2013, the organization adopted the name Red Blazer
Men's Chorus to reflect their signature concert uniform.

RBMC received $3,000 in Cultural Grant Funding (CGF) for the years 2020 and 2022, and $6,000 in CGF for
the year 2021.

AUDITOR’S OBSERVATIONS

The Red Blazer Men's Chorus was started at Amherst Central High School as a result of the school expanding
their adult education program. Men from many towns and counties across the greater Buffalo area joined the
organization. RBMC became a member of the Associated Male Choruses of America and has participated in
regional as well as international singing events in the past.

RBMC hosts an annual holiday show in December and a spring variety show in April, which are the two leading
events each year for the organization. Performances are staged at Sweet Home Middle School. RBMC also
entertains various community groups and performs a Senior Citizen Concert Series annually across Erie County,
where performances are free to the residents, family members and staff of various senior living facilities.

During the COVID-19 pandemic period, RBMC was not able to perform live concerts; therefore, virtual concerts
and prior performances were streamed. The organization continued to pay its music director and hired a
videographer to produce virtual programming.

The primary sources of revenue for the organization include its annual sustaining membership program, event
ticket sales and program advertising sponsorships. Chorus members are also required to pay annual dues,
which provides the organization with additional operating revenue.
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RBMC hosts a spring and Christmas dinner annually as well as a summer picnic for its members. The cost of
events is mainly covered by the organization's members through ticket sales; therefore, the cost to the
organization is de minimis in nature.

AUDITOR’S CONCLUSION

During the grant monitoring review process, RBMC was able to provide adequate documentation to substantiate
its use of the CGF award received during each year under review. Documentation provided by the organization
to substantiate expenses included copies of bank statements, cancelled checks, tax return documents, and
information return documentation.

CGF awards are allocated by the organization towards the cost of their music library, printing of event programs,
cost of advertising, and the cost of concert space rental.

RBMC currently has a Board of Directors consisting of nine members. Board terms are three years in length
and up to two consecutive terms can be served before members are required to step down for a minimum of
one year. Board terms were established approximately five years ago, when new bylaws were adopted. The
organization does not currently have a dual signature threshold for checks and payments, but there are several
members of the board who have access to review the organization's bank accounts and finances. The
organization appears to have an adequate level of internal controls including the segregation of duties and
responsibilities. The Auditor found that the Board performs appropriate reviews of expenses incurred and
income received.

Based on a review of the organization's website and social media accounts, the Auditor was not able to identify
an acknowledgment of County support. The Auditor suggests that for the years in which County funding is
received, the organization make the necessary updates to its webpage and social media accounts to comply
with Erie County Cultural Service Contract § 21. That section stipulates that an “Organization agrees to
acknowledge in any and all promotional material the fact that the Organization receives financial support from
the County, including, but not limited to the Organization’s website, marketing materials and/or publications.”

At the conclusion of the grant review, the Auditor was able to determine that RBMC is currently in compliance
with the filing of all returns, the issuance of information return documents and other federal and state obligations.
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
EC Cultural Funding Grant Monitoring
COMM. 12E-10 COMPTROLLER Program - Buffalo & EC Botanical Gardens
Society, Inc.
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June 2024

Erie County Cultural Funding Grant
Monitoring Program
Buffalo & Erie County Botanical Gardens Society, Inc.
January 1, 2020 through December 31, 2022
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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

June 10, 2024

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cultural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County’s Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

Thé objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology
Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural

Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by October 31, 2024.
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2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the

following page.

Monitoring Program — Phase |

Monitoring Program — Phase |l

Enlightenment Literary Arts Center & $TS0) Burtaie Clmneps Pasl T 120237 4 2591000 3 21591000 & 3500000
317125 Dog Ears 3ookstore 152183 § 2860000 $ 3060000 S 5500000 S18008 ARGt Knca AT Gallery. 108707 5 57500000 5 57500000 % 67500000
518004 African Amenican Cultural Center 112604 % 27545000 5 311,95000 S5 NO00000 5180C3 Albright Knza Public An Curator 187228 5 SR25000 § 6825000 %
518012 Alleyway Theaire 109340 5 850000 5 850000 S 1100000 S1B025 7 s e mb YOS T50ZT 167737 5. 100000 5 100000 § 650000
516016 American Legion Band of 100378 % 7,500 00 5 150000 S ‘mw 51803 Bulfalo & Erie Counry 3otanical Garden 108723 5 10200000 % 125000C0 § 150000C0
515017 Amherst Symphony Crchestra 100475 5 3250000 5 2675000 S 37300 $18036 Buffalo 8 Erie Co Histoncl Sgdiety 10577258217/000 AR 667,000 MU BIA17,000,00
518019 Arts Services Initiative of WNY Inc 147159 § 2605000 § 2605000 S 000000 I N e N
ETU AR SR e TOUISERE_ L0000 . 00000 S S IR 518060 Buttato Phitharmonic Orch Saciety 101032 5 92600000 5 92600000 § 94000000
Sutfaks fas Studio (Arts Stuiio of 518061 SuMalo Philharmarisc Chorus 109795 5 3250000 § 3450000 & 3500000
518040 Western New York, Inc) 101244 5 3600000 5 4550000 § 5300000 518064 Buffalo Sacicty Natural Sciences 109767 5 95500000 § 95500000 5 95500000
518024 Buffala Inner City Baliet (2. Inc 108367 £ 27,0000 § 1700000 £ ITA000C 513065 2uftaio String Works, Inc 167953 § 350000 § 330000 5 535500
518050 Buffalo Music Hall of Fame 13142 5 45000 § - § 530000 518058 Burchfield Penney Art Center 101004 § 15500000 § 15500000 % 16000000
518051 Buffale Fertage Carousel 167320 § 30,0000 T 3000000 & TRL0000 318072 Center ‘or Expleratory and Perceptu 106932 § 5500000 § 5500000 5 6300000
518074 Colored Musicians Club ¢ 500000 5 5 1220000 518082 Danceability 156638 £ 250000 § 550000 5 300000
515084 El Muzeo Gallery T 1258500 § 858500 & 1100000 518095 Eaplore & Mare Chiidren s Museum 102758 £ 2100000 & 4200000 3 7800000
518104 Grayelift Conservancy 103197 § 5320000 % 55,20000 % #0,00000 518108 Hallwalls Contemporary Afts Center 108598 5 5700000 5 5700000 5 60,0000
516113 Hull House Foundanion 143173 & 1537500 337300 % 7400 00 513112 Hamburg Nat HisL Society/Penn-Din:e 103282 § 9R31:C0 £ 36314C0 9631300
tewish Community Canter Cultural 518116 Irush Classical Theatre Company 103727 5 8350000 & 8350000 3 9350000
" 3 518125 D Youwle College Kavinoky Theater 108341 5 1175000 1 3300 00
?15119 {ewish O of Groater 8.#) ’“?3? § 1350000 S I .a,foooo 518128 Lancaster Opera House 111681 £ 4530000 5 3030000 £ 3500000
518120 Just Buifalo Literacy Center 108577 5 781000 5 7810000 5 835000 e = it b >
51510 Musicaltare Theatre 1053C8 § 5133500 § 5132500 § SR CGOCC
518132 Locust St Nerghborhoad Art Classes 100985 § 2925000 § 2525000 5 2850000 TR TR s T I T, & Ry
515136 Martin House Restoration 104763 § 17550000 £17550000 5 150.000C0 T ot et e A canrions 121063 § 8350000 5 6350000 5 6700000
518139 Music is ATt 139615 5 4800000 5 4800000 S 39,00000 518152 Royoroh Campus Caorporation 118213 S 5000000 § 000000 5 5000000
518135 Polish Ars Club Cf Buffalo lnc 108132 5 700000 5 700000 5 350000 518136 Shakespeare In The Park 108675 5 5500000 5 9500000 5 9500000
518147 Preservation Buffalo Niagara 147509 § 461500 5 46500 $ 600000 S18168 Theatre Of Youm 109888 S 6940000 5 6920000 § 7400000
518160 Springulle Cacter For The Arts 113208 § 3050500 5 2050500 5 3600000 14175 Tem Soace Thestre 123673 5 20460C0 3 1546030 5 2950000
518164 Squeaky Wheel 101268 5 2092000 § 2092000 § 27,00000 518188 Zootogical Sociery Of Buftalo 108623 $1500.00000 $1,500,00000 & 1,70.00000
518172 Theodore Roosevzit Inauzural Site 106551 5 3232000 5 32,3000 5 37.6000 518185 Orchard Park Sympheny Crchesua 127727 5 £81500 5 161500 5 600000
518176 Ujima Company 101047 5 3300000 5 8300000 § 5771400 518202 Buffalo Opera Unhimited Incorporated 155073 § 230000 5 230000 § 1000000
513150 Westein New York Artists Group 108295 5 627500 5 627500 5 7,500 60 518203 3uMalo-Toronta Pubirc Media ‘WNED/WEFC 1722809 5 375000 & 3 30C0 00
518161 WNY ook Ars Collaborative, Inc 135958 § 464000 5 464000 S 600000 $18205 cheekiowaga Comm Symehony Orcheswa 1051770 e 2 B 750000 % =
518182 Young Audiences G 'WHY 109318 5 1050000 3 1050000 5 1400000 ;;gzi zec‘:::::;;:::r:;::;:jmuns iz;;ﬁ = ;ggx % z; ;ocgs‘; 3 ;;gggsg
51819 Buffalo Niagara Hentage Village 15199 3 1850000 5 1650000 5 2450000 T A e
518200 Michigan Str African Amer Heritage 152378 £ 1500000 £ 1500000 5 3250000 STEaTS TR t6oss B 00000 & 100000 /8 600060
518201 General Pulaski Assoriation 103060 5 1000000 § 11,00000 S 1250000 518221 BuMala Center for Ars and Technology 15207 £ 30000 S 300000 5 750000
513204 8righton Place. Inc 136192 3 1000000 3 1600000 5 20.06000 518126 Cheeklowaga Histonical Asscaiation 163121 § 335000 5 525000 & 610060
518211 Hispanic Heritage Council of WNY 159305 % 1200000 5 2000000 $ 2450000 518228 Second Generation Theawre Company 164957 § 202000 5 202000 5 500000
Black Rock Hisierial Soziety {Black 318230 Steel Plant Museum of Western New York 127720 & 202000 5 202000 % 300000
518215 Rock-Riverside Alliance) 170358 5 2250000 S 750000 5 100000 518503 Alden Christian Theater Society 119358 5 1000000 S 5 300000
518233 Centro Culturale Italiana di Buffalo 167500 5 2500000 S 2000000 5 1500000 318512 Ziarence Concer Assecration 2711 5 350000 5 5 500000
518529 Soueh Bulfais ritn Feis/fanfouDig 113021 5 180C0C0 5 1500000 S 15000CQ Clarence Museum {Histoncal Soc of the
S1E59 tiat P imive DEA Th Eaundes 168005 § 500000 S s speace 518515 Town of Gorence) 23067 § 550000 S 5 600000

BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge”,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.
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Debit Cards
Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division

of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization's board of directors.

Alternate Funding Sources and Segregation of Accounts
Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF

funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially
decreases the likelihood of wasted CGF funds.

BUFFALO AND ERIE COUNTY BOTANICAL GARDENS SOCIETY, INC.

BACKGROUND

The Buffalo and Erie Botanical Gardens Society, Inc. (BEBG) is a 501(c)(3) nonprofit organization established
in 1981 with a mission to inspire curiosity and connect people to the natural world through its historic living
museum. The design and inception of the BEBG dates to the 1860s, when Frederick Law Olmstead and William
A. Burnham, among others, incorporated the notion of a glass conservatory to serve as the keystone of Buffalo’s
South Park. The South Park Conservatory and Botanical Gardens were completed in time for the 1901 Pan-
American Exposition.

BEBG received $102,000 in cultural grant funding (CGF) for the year 2020, $125,000 for the year 2021 and
$150,000 for the year 2022. CGF awarded to BEBG was $2,000 above the executive recommendation for the
year 2020 and $25,000 over the executive recommendation for the year 2021.

AUDITOR’S OBSERVATION

BEBG is a living museum, national historic site and education center that provides year-round programming and
visitor services, located within Buffalo's South Park. BEBG provides educational programming, engaging exhibits
and indoor/outdoor garden sanctuaries to approximately 100,000 annual visitors. BEBG also serves as a special
events venue, hosting a wide range of events including fundraisers, weddings and photography sessions
amongst other events for individuals, businesses and other non-profit organizations.

Admission and memberships are the primary source of revenue for BEBG, accounting for approximately 40% of
its annual revenue. Special events and charitable contributions are also among the primary sources of funding
for BEBG. The organization relies on the support of public funding from organizations such as the County of
Erie, the City of Buffalo, and the New York State Office of Parks and Recreation and Historic Preservation to
support its programming efforts. BEBG also organizes several fundraising events as means to raise additional
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funding. The organization hosts an annual gala, which is one of their recurring fundraising events. Other
fundraisers include dinner events, games of chance such as raffles and an annual appeal campaign.

BEBG is currently undergoing a few changes, including an addition to their structure, a renovated welcome
center, and a larger gift shop, among other capital improvements. The organization is also digitizing many of
their older records and undergoing a shift in focus toward community-related outreach and functions.

The largest operating expenses for the organization include salaries, employee benefits and horticulture costs.
BEBG is not responsible for the cost of rent and other occupancy expenses, as the County of Erie purchased
the conservatory and land surrounding South Park from the City of Buffalo in 1981.

AUDITOR’S CONCLUSION

During the grant monitoring review process, BEBG was able to provide the Auditor with adequate substantiation
for use of CGF awards for the years funding was received. Documentation provided by the organization to
substantiate expenses and use of grant funding includes copies of bank statements, credit card statements, tax
return documents, payroll records and audited financial statements. CGF awards are allocated towards
expenses for wages paid to maintenance and horticulture staff.

BEBG currently has a Board of Directors consisting of 20 members. Officers are limited to two 2-year terms,
which can be served consecutively. Officers can continue to serve on the Board of Directors, but they cannot
serve as an officer once their two terms have expired. BEBG appears to have an adequate level of internal
controls as the organization segregates duties and responsibilities, and the Board performs appropriate reviews
of expenses incurred and income received. BEBG also appears to have a thorough process for approving
expenses and verifying income is properly accounted, particularly income unrelated to their exempt functions.

During the review process, the Auditor was able to determine that the organization complied with fundraising
and special event related requirements. BEBG maintains thorough records of events, ensures special event
permits such as temporary State Liquor Authority (SLA) licenses are filed and are also in compliance with the
New York State Gaming Commission’s (NYSGC) and the requirements for obtaining a Game of Chance
Identification Number.

At the conclusion of the grant review, the Auditor was able to determine that BEBG is currently in compliance
with the filing of all returns, the issuance of information return documents and other federal and state obligations.
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT

COMM. 12E-11 GREENE

Letter to Locust Street Art Board Members
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Erir CounTy LEGISLATURE
Hon, CuristorueR D. GREENE
LEGISLATOR

Rachelyn Noworyta, Executive Director, Locust Strest Art
Kinsey O'Brien, Board President

Shanel Kerekes, Board Vice President

Simone Ragland, Board Treasurer

Heather Gring, Board Secretary

Bradley Bethel, Board Member

Kevin Kitchen, Board Member

June 12, 2024
Dear Executive Director Nowoyta and Locust Street Art Board Members,

It has come to my attention that Rachel Shanowitz of Ohr Temimim School in Amherst recently sent
an email inquiring about your services, expressing an interest in working with their middle school
students on projects involving ceramics. Morgan Arnett, representing yolr organization, sent a
reply stating “unfortunately, upon further review of your organization, we have found our missions
are not aligned and we will not be able to set up programming with your school. It seems we are on
opposite sides of a great ethical divide and cannot in good conscioushess work with a pro-Israel
organization that supports the ongoing genocide in Palestine.”

This is deeply troubling on many levels. Areview of Ohr Temimim School’s website describes it as
an Orthodox Day School where Jewish children of all backgrounds are educated; “Our teachers and
staff bring a warm, loving atmosphere to each classroom. They work with every child to inspire a
love for learning and Jewish traditions.” Furthermore, it is accredited by the Education Department
of the State of New York and follows the same guidelines and curriculum as public schools in the
region. The website makes no mention of the |srael-Palestine conflict or even the state of Israel. In
fact, students there participate in an incentive program that keeps them motivated to do mitzvot
and good deeds. In the absence of any Israeli-related political statement on their website, it seems
abundantly clear that Ms. Arnett’s decision on behalf of Locust Street Art demonstrates overt
antisemitism.

Your organization receives significant public dollars. Your organization for 2024, Locust Street Art,
received $34,500 from Erie County, an increase from $30,000 in 2023. In an annual filing for
charitable organizations for filing year 2021, you listed total contributions as $195,802, which
included $16,162.00 from the SBA, $36,000 from the New York State Council on the Arts, and
$28,500 from Erle County. In addition, Erie County recently invested $50,000 in capital funds for
ADA improvements.
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Title VIl of the Federal Civil Rights Act of 18984 maintains; “no business is allowed to turn away a
customer based on the person being a member of the following protected status: Race or color,
national origin or citizenship status, religious beliefs, sex, age, veteran status, disability or
pregnancy, sexual arientation, gender identity.” 1 cannot in good conscience continue to support
providing public dollars for an organization that would discriminate and show such hostilities to a
school that simply wanted to partner with Locust Street Art for art classes for its young students.
Your stated mission on your website proclaims, “Where Art is for everyone.” You go on to state that:
“We offer a variety of Community Supported FREE studio arts classes from age 4 to senior adult,
low-cost specialized workshops and custom services to our community and beyond.” The denial of
offerings by Morgan Arnett runs counter to that mission statement. Personally, | was incredibly
impressed with the presentation your organization provided to the Erie County Legislature at budget
hearings last November, which is why Ms. Arnett’s words are so shocking to me.

| do understand that a follow-up email was sent by the Executive Director, apologizing for the earlier
decision and your organization’s “lapse in judgement.” While | appreciate the outreach, it troubles
me that it required a full day of reflection to come to this conclusion when it is quite clearly
antisemitism. Meanwhile, the damage has already been done. No mention was made of whether
Morgan Arnett would face any disciplinary action or mandated cultural sensitivity training, and
whether she was truly sorry for her divisive and hurtful email that made some very broad
assumptions, and wrongly brought young, innocent people into a political conflict.

Irrespective of one’s personal political beliefs, organizations like yours are provided with public
dollars based on their stated mission. Ms. Arnett’s email response brought back painful reminders
of another time that this country has worked hard to keep in the past. Please advise as to what
further steps your organization plans to take to ensure something tike this never happens again.

Sincerely,

; 7
,,:/,;z e

1. Christopher Greene
Erie County Legislator
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Erie County Legislature
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COMM. 12E-12 COUNTY CLERK

Resolution to Authorize Entry Into Contract
with Tyler Technologies, Inc.
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CounTty OF ERIE

MicHAEL P. KEArNS
County CLERK
June 13, 2024
The Honorable Erie County Legislature
92 Franklin Street — Fourth Floor
Buffalo, New York 14202

Re: Resolution to Authorize Entry into Contract with Tyler Technologies, Inc.
Pursuant to RFP #2024-023VF

Dear Honorable Members:
The attached proposed Resolution seeks authorization for the Erie County Executive to execute a
contract with Tyler Technologies, Inc. as the winning bidder of RFP #2024-023VF for

recordkeeping software services at the Erie County Clerk’s Office.

Enclosed please find the proposed Resolution referenced above as well as a memorandum of
support. A full record of the RFP selection process can be made available if desired.

Thank you for your consideration of this matter. If your Honorable Body requires further
information, kindly contact the Erie County Clerk’s Office.

4

Respectfully submitted,

HAEL P. KEARNS
ie County Clerk

MPK/wal

Encl.

Erie County HALL ® 92 FRANKLIN STREET * BUFFALO, N.Y. * 14202 ¢ Puone: (716) 858-8785 ¢ ErieCountyClerkOffice@erie.gov
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STATE OF NEW YORK
LEGISLATURE OF ERIE COUNTY
BUFFALO, NEW YORK

A Resolution Submitted by the Erie County Clerk
Re: Recordkeeping Software Services for Erie County Clerk’s Office

WHEREAS, the Erie County Clerk is responsible for recording, filing, and maintaining a
central repository of legal documents, court filings, and records affecting property titles, including
land and real estate transactions, in its Registrar Division; and

WHEREAS, NewVision Systems Corporation (“NewVision™) has been the provider of
recordkeeping software services in the Erie County Clerk’s Office since 2004; and

WHEREAS, the Erie County Comptroller released an audit in June 2023 of the Erie County
Clerk’s Office, Registrar Division Operating Budget Revenues (23COMM. 14E-28); and

WHEREAS, the Erie County Comptroller found in the June 2023 Audit that numerous
“errors were detected in NewVision system reports that could not be explained”, and advised the
Erie County Clerk’s Office to “assess NewVision and the system’s ability to meet the specific
needs of the Clerk’s Office in providing adequate and reliable financial reporting”; and

WHEREAS, it was noted in the June 2023 Audit that “NewVision does not interface with
the County’s accounting software system (SAP), and the company which administers NewVision,
Catalis, LLC, has not created a translation tool which would facilitate the transfer of financial data
from NewVision to SAP”; and

WHEREAS, the Erie County Comptroller further recommended in the June 2023 Audit
that, if the current software system could not be updated to ensure accurate financial information,
the system should be replaced with “a system capable of providing financial data consistent with
the Clerk’s obligations under § 1904 of the Erie County Administrative Code”; and

WHEREAS, the current software provider acknowledged the presence of “system error”
and “visual bugs” in its response to the findings by the Erie County Comptroller’s Office published
by the Erie County Clerk’s Office in September 2023 (23COMM. 18E-1); and

WHEREAS, following the June 2023 Audit, the Erie County Clerk’s Office met with an
adjacent county clerk’s office and potential software vendors to discuss both improvements to the
existing software and the feasibility of acquiring new software; and

WHEREAS, the Erie County Comptroller released an audit in February 2024 of the Erie
County Clerk’s Office, Registrar Division Mortgage Tax Collection and Distribution (24COMM.
4E-6); and

WHEREAS, the Erie County Comptroller again found issues with the current
recordkeeping software, noting that “reports generated by the Clerk’s NewVision Cashiering
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System are routinely inconsistent and show discrepancies in the financial information being
reported”; and

WHEREAS, the Erie County Clerk’s Office is grateful to the Erie County Comptroller’s
Office for the long-overdue audits that highlighted the need for new software; and

WHEREAS, it is incontrovertible that the current recordkeeping software no longer meets
the myriad needs of the Erie County Clerk’s Office nor the taxpayers of Erie County; and

WHEREAS, the current recordkeeping software is set to be phased out in the next 2-3
years, making a transition to new software not only essential to perform the duties of the Erie
County Clerk’s Office but unavoidable; and

WHEREAS, transitioning all of the recordkeeping duties from one system to another could
take as long as eight months to one year; and

WHEREAS, the Erie County Clerk’s Office advised this Honorable Body of the need and
potential costs of new software via correspondence filed March 4, 2024 (24Comm. SE-35); and

WHEREAS, the Erie County Clerk’s Office consulted with the Division of Information
and Support Services (“DISS”) on drafting a Request for Proposals (“RFP”) for new software, and
obtained approval from DISS on the content for such an RFP; and

WHEREAS, on April 10, 2024, the Erie County Clerk’s Office issued RFP #2024-023VF
seeking proposers for recordkeeping software services, published online through the Erie County
Division of Purchase and posted on other government bidding sites; and

WHEREAS, a selection committee, including a member of DISS, received, reviewed, and
scored the two (2) proposals that were submitted in response to the RFP and unanimously
determined that Tyler Technologies, Inc. submitted the best proposal and that their organization
was the most technically qualified and best-positioned to perform the services requested; and

WHEREAS, the software provided by Tyler Technologies is expected to increase the
efficiency and productivity of the Clerk’s Office with integrated solutions such as eRecording, Bi-
directional support with the Unified Court System, Intelligent OCR indexing, self-serving public
access, and POS payment processing, in addition to featuring robust financial reporting, fee
management, and automated data extracts that make it possible for the Clerk’s Office to achieve
GAAP compliance; and

WHEREAS, the funds necessary to cover the costs of this contract are currently available
from the Mortgage Tax expense allocation, pursuant to Section 262 of the New York State Tax
Law and approved by this Honorable Body in COMM. 18E-3(2023), on December 7, 2023 and
amended on April 25, 2024; and
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WHEREAS, additional funding to cover the costs of this contract are currently available
in the following account: County Clerk- Registrar Division, Account No.: 516020- Professional
Services Contracts and Fees; and

WHEREAS, the Erie County Clerk’s Office has reported a significant surplus of funds
every year since 2018, with the most recent surplus in 2023 totaling approximately $2,387,636.00.

NOW, THEREFORE, BE IT

RESOLVED, that the County of Erie is hereby authorized to enter into negotiations for,
and execute a contract with, Tyler Technologies, Inc. for the purpose of transitioning to and
maintaining a recordkeeping software system at the Erie County Clerk’s Office; and be it further

RESOLVED, that said contract, subject to continued negotiations and approval by the
County Attorney, shall be for a term of five (5) years, with the first year payment not to exceed
approximately $640,290; this amount includes a one-time service fee, one-time hardware fee,
estimated on-site training expenses, and annual SaaS (software-as-a-service) fees; and the
remaining four annual payments not to exceed approximately $348,720 per year, which includes
annual Saa$ fees and on-site process reviewing expenses; in a grand total amount not to exceed
$2,035,170; and be it further

RESOLVED, that the County Executive, or the Deputy County Executive, is authorized to
authorize the said contract with the fundamental terms set forth above, subject to a form of the
final contract being approved by the County Attorney; and be it further

RESOLVED, that the source of funds comprising payment under the contract with Tyler
Technologies, Inc. shall be from and are currently available in the following sources: the Mortgage
Tax expense allocation, pursuant to Section 262 of the New York State Tax Law and approved by
this Honorable Body in COMM. 18E-3(2023), on December 7, 2023 and amended on April 25,
2024; and County Clerk- Registrar Division, Account No.: 516020- Professional Services
Contracts and Fees; and be it further

RESOLVED, that authorization is hereby given for the Division of Budget and
Management to make any technical adjustments necessary to effectuate this resolution; and be it
further

RESOLVED, that the Clerk of the Legislature shall forward certified copies of this
Resolution to the Erie County Executive; the Erie County Attorney; the Director of the Division
of Budget and Management; the Erie County Comptroller; and the Erie County Clerk.
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MEMORANDUM

TO: Honorable Members of the Erie County Legislature
FROM: Michael P. Kearns, Erie County Clerk
RE: RFP #2024-023VF — Recordkeeping Software Services Contract
Date: June 13, 2024
SUMMARY

The Erie County Clerk’s Office is requesting authorization to enter into a contract with Tyler
Technologies, Inc. as the winning bidder of a Request for Proposal (“RFP”) for recordkeeping
software services at the Erie County Clerk’s Office, specifically RFP #2024-023VEF.

The need for new software was made abundantly clear by the release of two audits by the Erie
County Comptroller in June 2023 (23COMM. 14E-28) and February 2024 (23COMM. 4E-6).
Numerous findings exposed errors with the current system which could not be explained, even by
the current provider. The inaccurate reports and financial data brought about by acknowledged
“gystem error” and “visual bugs” led to the Erie County Comptroller recommending that the
software be replaced with “a system capable of providing financial data consistent with the Clerk’s
obligations under § 1904 of the Erie County Administrative Code.”

In addition, the current software does not integrate with the County’s accounting software system
(SAP), nor NYSCEF, the electronic court filing system used statewide.

FISCAL IMPLICATIONS

The terms of the contract, subject to continued negotiations and approval by the County Attorney,
will be for a term of five (5) years, with the first year payment not to exceed approximately
$640,290. This amount includes a one-time service fee, one-time hardware fee, estimated on-site
training expenses, and annual SaaS (software-as-a-service) fees; and the remaining four annual
payments not to exceed approximately $348,720 per year, which includes annual SaaS fees and
on-site process reviewing expenses; in a grand total amount not to exceed $2,035,170.

That the source of funds comprising payment under the contract with Tyler Technologies, Inc. are
currently available from the following sources: the Mortgage Tax expense allocation, pursuant to
Section 262 of the New York State Tax Law and approved by this Honorable Body in COMM.
18E-3(2023), on December 7, 2023 and amended on April 25, 2024; and County Clerk- Registrar
Division, Account No.: 516020- Professional Services Contracts and Fees. It is noted that the Erie
County Clerk’s Office has reported an annual surplus of funds since 2018, with the most recent
surplus in 2023 totaling approximately $2,387,636.00.

REASONS FOR RECOMMENDATION

The findings by the Comptroller’s Office in 2023 and 2024 revealed the numerous errors and visual
bugs within the current system, many of which were acknowledged by the software provider itself.
In addition, the Clerk’s Office was made aware that the existing recordkeeping software, known
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as RecordsNG, is being phased out within the next few years. As such, it is incontrovertible that
the Clerk’s Office needs new software. Transitioning all of the recordkeeping duties from one
system to another could take as long as eight months to one year, with an additional six months of
staff training to understand the new system. The RFP process was placed on hold so that the
Comptroller’s Office could complete its audits. With those audits completed, the time is now to
approve and begin the transition to new software.

The Clerk’s Office took the recommendations of the Comptroller’s Office seriously and did not
rush to release the RFP. Following the June 2023 Audit, the Clerk’s Office met with an adjacent
county clerk’s office and potential software vendors to discuss both improvements to the existing
software and the feasibility of acquiring new software. Then, following the February 2024 Audit,
the Clerk’s Office met with the Division of Information and Support Services (“DISS”) on drafting
an RFP, and obtained approval from DISS on the content for such an RFP. As to the RFP process
itself, a member of DISS sat on the selection committee, which unanimously voted in favor of
Tyler Technologies.

If approved, the software provided by Tyler Technologies is expected to increase the efficiency
and productivity of the Clerk’s Office with integrated solutions such as eRecording, Bi-directional
support with the Unified Court System, Intelligent OCR indexing, self-serving public access, and
POS payment processing, in addition to featuring robust financial reporting, fee management, and
automated data extracts that make it possible for the Clerk’s Office to achieve GAAP compliance;
and

CONSEQUENCES OF NEGATIVE ACTION

The Clerk’s Office will continue to rely on outdated software with acknowledged visual bugs and
errors in reporting, affecting the hundreds of thousands of transactions that take place every year
and likely leading to additional errors.

STEPS FOLLOWING APPROVAL

The Clerk’s Office will work with the County Attorney and Division of Budget and Management
to enter into a contract with the vendor.
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CouNTY OF ERIE
MARrK C. POLONCARZ

CouNty EXECUTIVE

June 13, 2024

Erie County Legislature
92 Franklin Street, 4" Floor
Buffalo, NY 14202

Re: Appointment of the Commissioner of Central Police Services
Dear Honorable Members:

Pursuant to Article 15, Section 1501 of the Erie County Charter, | hereby appoint Brian Ross, to
the position of the Commissioner of the Department Central Police Services.

Should your Honorable Body require further information, | encourage you to contact my Chief of
Staff, Benjamin Swanekamp. Thank you for your consideration on this matter.

Sincerely yours,

Mark C. PoIOW

Erie County Executive

cc: Marlaine Hoffman, Interim Commissioner
MCP/nn

RaTH BUILDING * 95 FRANKLIN STREET ® BUFFALO, N.Y. ¢ 14202 * (716) 858-8500 ¢ WWWEREAQY 10E.13
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Brian G. Ross

16 Endicott Drive, Amherst New York 14226
Cell phone 716-946-7979
E-Mail: rossbi@ecc.edu

Education

State University of Néew York College at Buffalo- Buffalo, New York
=  Master of Science- Criminal Justice- December 2006
= Bachelor of Science- Criminal Justice- August 2003

Law Enforcement Experience

Erie County Central Police Services Law Enforcement Training Academy- Williamsville, NY
2013-Current
= State Certified Master Instructor.
= Lecturer of the following topics: Preliminary Investigations, Injury/Death Cases, Interview and
Interrogation, Case Preparation and courtroom testimony, Supervisor and Investigator response to
Officer involved Shootings, Police Discretion, Under the color of law civil rights violations, Vicarious
liability, Body Cams, Response to Excited Delirium cases, and Policing when race matters, and Race
relations.
* Supervised, mentored, disciplined and trained over 586 police recruits since 2020.
= Facilitator and lead lecturer of thel ECLETA Police Supervision School. Trained over 171 First line
supervisors throughout WNY.
» Createdand facilitated 2 % day'Internal Affairs Ihvestigation seminar- Provided agencies with best
practices instruction to standardize internal affairs investigations and resolutions.
* Facilitator of practical police exercises to include: Vehicle Stops, Robbery, Domestic Violence
incidents, Off-duty encounters, and Street Encounters.
»  Created and developed the “Policing when race matters, and race relations” curriculum, which is
taught at the basic academy and was provided to staff members at CPS on two separate occasions at
the direction of former CPS Commissioner James Jancewicz.

State of New York Office of the Attorney General- Criminal Investigator
October 2015-2019
* Criminal Investigator assigned to the Criminal Investigations and Public Integrity Bureaus. Duties
included the investigation and prosecution of public officials at the local, state, and federal level.
= Assigned to the Executive Protection Detail for General’s Eric Schneiderman, Barbara Underwood, and
Letitia James.
= Assigned to the Special Investigations and Prosecution Unit (SIPU), which was tasked with investigating
deaths of unarmed civilians during interactions with the police per Gov Andrew Cuomo’s Executive Order
147.

City of Buffalo Police Department-New York-Police Officer/Detective
January 1997-August 2015

Detective-Homicide/Cold Case Unit
January 2007 - August 2015 (Retired)

= Responded to, processed, and -investigated scenes of serious assaults, unattended deaths, suicides,
infant deaths, overdoses and homicides. Made arrests when applicable.

« Maintained incident command on all scenes. Determined the size and scope of the scene, directed police
personnel throughout the scene, summoned outside resources to the scene, and released the scene after
the completion of the investigation.

= Interviewed and Interrogated witnesses and suspects during investigations.

= Attended and documented post mortem examinations (autopsy). Gained thorough insight of Forensic
pathology as it relates to determination of cause and manner of death.

= Testified in several Wade Hearings, Huntley Hearings, Grand Juries (Federal and State), and Trials.

= Participated in a joint partnership with the FBI Safe Streets Task Force and the US Attorney’s office, to
target and eradicate local violent street gangs using the Federal RICO statutes.

=  Monitored Title-3 Federal wiretaps.

=  Coordinated with the forensic serologist at the Erie County Forensic lab to facilitate the efficient
resolution of criminal investigations.

Continued- Next page COMM. 12E-13
Page 2 of 5



vdituary 17>+ — DEPLEUIUEL HSUUO

Dispatched and responded to emergency calls for service. Conducted Traffic Stops.

Arrested individuals for violations of the New York State Penal Law.

Enforced the New York State Vehicle and traffic Law.

Testified in City of Buffalo, Erie County, State Supreme and Federal Courts.

Community police officer at D-District, where I instructed at several certified landlord training seminars
held in the City of Buffalo, Attended and facilitated several Block Club meetings within the geographical
borders of D-District, coordinated community enhancement efforts with Mayor Anthony Masiello and
several common council members, and conducted personal and property safety seminars at local block
club meetings, using the CPTED (Crime Prevention Through Environmental Design) model.

Military Experience

United States Air Force-August 11, 1992 - August 10,1996

Avionics Systems Specialist on the F-15 Fighter

Assigned to Lackland AFB, San Antonio Texas; Lowry AFB, Denver Colorado, Langley AFB, Hampton
Virginia, King Abdul Aziz AB; Kingdom of Saudi Arabia, United States Naval Air Station, Keflavik Iceland
Avionics systems specialist on the F-15 Fighter Jet for the following systems: Communications,
Countermeasures and Navigation.

Supervised and trained 12 Avionics Systems Specialists.

Held NATO (North Atlantic Treaty Organizations) security clearance.

Teaching Experience

Erie County Central Police Services Law Enforcement Training Academy- Williamsville, NY
2013-Current

On-staff lecturer and facilitator of practical exercises.

Bryant and Stratton College- Buffalo, Amherst, Orchard Park NY
April 2008 - July 2010

Adjunct Professor-Criminal Investigations, Corrections, Ethics in Criminal Justice.

Medaille College- Buffalo, NY
September 2008 - December 2008

Adjunct Professor- Criminal Investigations lab

Skills

Experienced Public Speaker and lecturer.
Consultant for agencies throughout NYS regarding the proper response to officer involved critical
incidents.

.Able to establish rapport with audiences and convey information with clarity and enthusiasm.

Developed functional relationships with administrators and the rank-in- -file members throughout the
Erie and Niagara County law enforcement commumty

Experienced in interview and interrogation of witness’, victims, and suspects.

Proficient in the use of the Glock 17, Glock 23, Glock 27 and M-16 Semi- Automatlc Rifle.

Executive Protection.

Awards and Accolades

Awarded two U.S. Air Force Achievement Medals for exceptional duties during Operation Southern
Watch. (Saudi Arabia) '

Awarded the U.S. Air Force Good Conduct Medal.

Awarded the SUNY Graduate Diversity Fellowship- Buffalo State College 2005

Awarded the Commissioner’s Medal of Commendation for the investigation into the City Grill Mass
Homicide. July 21st, 2011

Graduate of the Colonel Henry Williams International Homicide Seminar. September 22, 2011
Awarded the Erie County Law Enforcement Foundation, Inc award for dedicated service to Law
Enforcement and Crime Prevention. May 10, 2012

Awarded the Commissioner’s Medal of Commendation for Joint collaboration with the FBI Safe Street’s
Task Force in the eradication of several local violent street gangs. June 6th, 2013

Awarded the Erie County Bar Associations Police Officers Award. April 29, 2014
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Brian G. Ross

16 Endicott Drive, Amherst New York 14226
Cell phone 716-946-7979
E-Mail: rossb@ecc.edu

May 17, 2024
Dr. Brian Bray,

I am writing to express my interest in the “Commissioner of Central Police
Services” position.

I have been a member of the Erie County Law Enforcement community since
January 1997, when I was sworn in as a Buffalo Police Officer. For the next 27
years, I engaged with members of Law Enforcement at every level, from basic
recruit, to Chiefs /Commissioners, District Attorney’s, and 3- New York State
Attorney’s General.

My time at the Buffalo Police Department, the New York State Office of the
Attorney General, and the Erie County Law Enforcement training academy,
have provided me with tremendous incite on the various roles of Law
Enforcement: from the decisions made by officers at the street level, to the
political ramifications of the aforementioned decisions, and all things in
between. ‘

Following the George Floyd incident, there has been a mass exodus of
experienced law enforcement officers and administrators. The wisdom lost with
these departures is impossible to calculate, but it is clear that training of the
young and inexperienced officers left behind needs to be a priority going
forward. Study after study have shown, that lack of training is overwhelmingly
the leading cause of bad police/citizen outcomes. I am interested in bridging
that gap.

I am a skilled and experienced investigator with extensive knowledge of the New
York State Penal, Criminal Procedure, and Vehicle and Traffic Laws. I have
specific expertise in Homicide Investigations, Federal RICO/Gang
investigations, and public corruption /fraud Investigations. Additionally, I have
more than 15-years of experience facilitating and lecturing about criminal
justice related topics at the Erie County Law Enforcement training academy, at
local colleges, and at seminars throughout the state of New York. Recently, I
was tasked with running the DCJS mandated Police Supervision Course at the
academy. I have built the program to provide the newest and latest information
to local police supervisors to give them the tools and insight necessary to
successfully supervise their fledgling subordinates.

In addition to my law enforcement career, [ am also a veteran of the United
States Air Force. During my time in the Air Force, my duties provided me the
opportunity to travel the world and experience a wide variety of races, cultures,
and legal systems. These experiences have allowed me to be become more
culturally adroit and have benefitted me significantly throughout my law
enforcement and teaching careers.
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My military background, education, and law enforcement experience, have
provide me a specific set of skills, that have allowed me to obtain success in
every endeavor that I have undertaken during my professional career. I pay
attention to detail, am self-motivated and work effectively in either autonomous
or team/group environments. I also understand the relationship between
politics and policing.

I have had significant engagement with just about every section of Erie County
Central Police Services throughout my 27-year career.

As a homicide/cold case detective, [ regularly met with serologists and lab
directors to discuss my cases. Many of those staff members are still working
and are in supervisory roles now. During those meetings, we collaborated and
shared information, which allowed us to develop strategies to efficiently analyze
evidence and produce quick results that led to the arrests of the most violent
offenders in WNY.

I have worked with 911 Communications Director Lisa Sears on several
occasions to provide diversity and inclusion training to her staff.

Last, but certainlynot least, the over ten-years of lecturing and training at the
Police Academy has provided me with invaluable insight on training and the
need for resources throughout the Law Enforcement Community.

The accompanying resume should serve to give you an idea, not only of my past
achievements, but also of my potential for making a significant contribution to

your institution.

Please feel free to contact me if you have any additional questions. References
are available upon request. Thank you in advance for your consideration.

Very Truly yours,

Brian G. Ross
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CouNTY OF ERIE
MARK C. POLONCARZ

CouNnTY EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4th Floor
Buffalo, New York 14202

RE: Amendment to EBO Administrator; COMM.3E-7(2015)
Dear Honorable Members:

The attached proposed resolution requests authorization to amend resolution
COMM.3E-7(2015) specifically naming the Director of the Division of Equal Employment
Opportunity, to update the administrator with New York State as the EBO administrator for Erie
County. The New York State Department of Transportation (NYSDOT) requires a resolution
specifically naming an EBO Administrator.

Should your Honorable Body require further information, | encourage you to contact the
Director of Equal Employment Opportunity, Andrew McLaren. Thank you for your consideration
on this matter.

Sincerely yours,

W@%W

Mark C. Poloncarz, Esq.
Erie County Executive

MCP/jp
Enclosure

RATH BUILDING * 95 FRANKLIN STREET * BUFFALO, N.Y. * 14202 * (716) 858-8500 * \V\VW&BWV 12E-14
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Erie County Office of Equal Employment Opportunity
Re: Amendment to COMM. 3E-7 (2015)

Date: June 14, 2024

SUMMARY

The New York State Department of Transportation (NYSDOT) is requiring a resolution
specifically naming the Director and application to update Erie County’s EBO Administrator.

It is recommended that the Legislature authorize the County Executive to amend resolution
COMM. 3E-7(2015) to specifically name the Director of Division of Equal Employment
Opportunity (EEO).

FISCAL IMPLICATIONS

There are no fiscal implications to authorizing this update to the prior resolution.

REASONS FOR RECOMMENDATION

Pursuant to EEOs requirements to monitor the compliance programs of MWDBE participation
percentages the County must have an administrator who oversees and assigns authority in the
Equitable Business Opportunities Solution (EBO) program. The Director of EEO is the named
administrator per, COMM. 3E-7(2015) however, NYSDOT has new requirements that mandates
the Director’s name be in the resolution to update or change the administrator in their database.

Additionally, any NYS project cannot be properly monitored without the administrator granting
access to those in the County requiring access for Federally monitored projects.

BACKGROUND INFORMATION

The New York State Department of Transportation (NYSDOT) has implemented a web-based
civil rights reporting system called EBO (Equitable Business Opportunities) to streamline and
reduce the efforts required by the construction and engineering industries to satisfy contractual
civil rights reporting requirements. EBO went into production in May 2007. The Department
holds the license for EBO, and the software resides on Department servers. EBO is made
available to vendors participating on Department contracts and Federal-Aid locally sponsored
contracts. The software is available free of charge and Contractors are not required to purchase
or maintain any software other than a web browser.

CONSEQUENCES OF NEGATIVE ACTION

COMM. 12E-14
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Failure to approve this resolution will serve to hinder the DEEO ability to monitor and enforce
the MWDBE firm participation for County contractions. The County must have a designated
EBO administrator NYSDOT, which it cannot do without an updated resolution.

STEPS FOLLOWING APPROVAL
The Erie County Division of Equal Employment Opportunity will follow the appropriate steps
necessary to conduct the disparity study contract.

COMM. 12E-14
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A RESOLUTION SUBMITTED BY:
THE ERIE COUNTY DIVISION OF EQUAL EMPLOYMENT
AMENDMENT TO COMM. 3E-7 (2015)

RE: Amendment to EBO Administrator, COMM.3E-7(2015)

WHEREAS, the County regularly contracts with NYSDOT for the design and
construction of projects utilizing federal aid; and

WHEREAS, NYSDOT has instituted a new web based civil rights reporting system
called Equitable Business Opportunities (EBO); and

WHEREAS, NYSDOT has made use of the EBO system mandatory on all federal aid
projects; and

WHEREAS, NYSDOT requires that in order to access the EBO system Erie County must
designate an EBO administrator

NOW, THEREFORE, BE IT

RESOLVED, that the County Legislature approves the County Executive’s designation
of the Director of the Division of Equal Employment Opportunity (EEO), Andrew McLaren, as
the County’s EBO Administrator; and be it further.

RESOLVED, that the County Legislature of the County of Erie hereby authorize the
Director of the Erie County Division EEO, Andrew McLaren to complete the EBO application
and submit it to NYSDOT; and be it further

RESOLVED, that once approved as Erie County’s EBO administrator the Director,
Division of EEO will be responsible for providing access to other County staff as required for the
management of NYSDOT sponsored federal aid projects; and be it further

RESOLVED, that ten (10) certified copies of this resolution be forwarded to the
Department of Public Works, Office of the Commissioner and one each to the Office of the
County Executive, the Division of Budget and Management, the Office of the County Attorney,
the Office of the Comptroller and the Division of the Equal Employment Opportunity.
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COUNTY OF ERIE
MARK C. POLONCARZ

County EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4% Floor
Buffalo, New York 14202

Re: Authorization to Enter into Contract with Safeware, Inc.
Dear Honorable Members:

Enclosed please find a proposed resolution and accompanying memorandum from
the Department of Homeland Security & Emergency Services requesting authorization to
contract with Safeware, Inc. to provide training for addressing Hazardous Materials
concerns during incidents.

Should your Honorable Body require further information, | encourage you to
contact Commissioner Daniel Neaverth Jr. at the Department of Homeland Security &
Emergency Services. Thank you for your consideration on this matter.

Sincerely yours,

Mark C. Poloncarz, Esq.
Erie County Executive

MCP/dp
Enclosure

cc: Daniel Neaverth

RATH BUILDING * 95 FRANKLIN STREET * BUFFALO, N.Y. » 14202 « (716) 858-8500 ¢ WWWAERRAAY 12E-15
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Department of Homeland Security & Emergency Services
Re: Authorization to Enter into Contract with Safeware, Inc.
Date: June 14, 2024

SUMMARY

This proposed resolution authorizes the Department of Homeland Security and
Emergency Services to contract with Safeware, Inc.to conduct Hazardous Materials
Prevention/Response Training.

FISCAL IMPLICATIONS

The New York State Department of Homeland Security and Emergency Services
provided Erie County with funds in the FY2022 Hazardous Materials Emergency
Preparedness Grant Program to be utilized for regional Hazardous Materials Response
Team training. A twenty-five percent (25%) county match for these funds is required.
This match is to be achieved using FY2024 salary appropriations currently budgeted in
Fund 110.

REASONS FOR RECOMMENDATION

The Erie County Department of Homeland Security & Emergency Services as the
fiduciary agency has determined that Safeware, Inc. will be able to provide the requested
training in a timely and efficient manner. As a result of a request for proposal Safeware,
Inc. was deemed the most competent firm to accomplish this regional task.

BACKGROUND INFORMATION

Erie County, Niagara County, City of Buffalo, Brighton Volunteer Fire Company, and
Clarence Fire Company all operate Hazardous Materials Response Teams. As such,
continuing education and training is required to ensure efficient response to incidents
involving hazardous material incidents exceeding the training level of the standard
firefighter. As such, these Hazardous Materials Response Teams conduct multiple
independent and combined training sessions annually. The cost of these training sessions
are bore utilizing a combination of grant funding and municipal funding.

CONSEQUENCES OF NEGATIVE ACTION

Without this Legislation, the training will not occur and the gap in emergency response
capability will not be addressed.

STEPS FOLLOWING APPROVAL

The Department of Homeland Security and Emergency Services will work with Erie County
Bureau of Purchase to issue a purchase order, followed by the department scheduling
training to be completed in 2024.
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A RESOLUTION SUBMITTED BY:

DEPARTMENT OF HOMELAND SECURITY & EMERGENCY
SERVICES

RE: Authorization to Enter into Contract with Safeware, Inc.

WHEREAS, the Department of Homeland Security & Emergency Services, through
NYS Department of Homeland Security and Emergency Services, has agreed to provide
funding for training in emergency response; and

WHEREAS, the Department of Homeland Security & Emergency Services issued a Request
for Proposal (RFP) in March of 2024 RFP #2024-025VF; and

WHEREAS, Safeware, Inc. responded to the RFP with a strong proposal; and

WHEREAS, Fiscal Year 2022 Hazardous Materials Emergency Preparedness Grant
funding was accepted through legislative approval in July 2023 resolution COMM. 13E-15
(2023); and

WHEREAS, funding is available in Fiscal Year 2024 Operating Fund Budget, Fund
110, Funds Center 16700, Account — 516020 Professional Services Contracts and Fees to cover
the costs incurred for this training; and

WHEREAS, the vendor will be managed by the Erie County Department of Homeland
Security & Emergency Services.

NOW, THEREFORE, BE IT

RESOLVED, that the Erie County Legislature hereby authorizes the County Executive
and/or Deputy County Executive to enter into contract with Safeware, Inc.in an amount not to
exceed $16,000 to conduct emergency response training to Hazardous Materials incidents; and be
it further

RESOLVED, that sufficient funding exists to cover this expense in the 2024 Operating
Fund Budget, Fund 110, Funds Center 16700, Account 516020 — Professional Services Contracts
and Fees; and be it further

RESOLVED, that authorization is hereby given for the Division of Budget and
Management to make any technical adjustments necessary to effectuate this resolution; and be it
further

RESOLVED, that certified copies of this resolution will be forwarded to the Erie County
Executive’s Office, Comptroller’s Office, Department of Homeland Security and Emergency
Services and Division of Budget and Management.
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Department of Hameland Security & Emergancy Services
Recommendation for RFPE 2024.026VF

Date: 0600372024
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT

COMM. 12E-16 COUNTY EXECUTIVE Levy of the 2024-2025 School Tax Budgets

Attachments
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CouNTY OF ERIE
MARK C. POLONCARZ

CounNTY EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4" Floor
Buffalo, New York 14202

RE: Levy of the 2024-2025 School Tax Budgets
Dear Honorable Members:

Please find enclosed a resolution and accompanying memorandum to levy the
2024-2025 School Tax Budgets.

Should your Honorable Body require further information, | encourage you to
contact Scott Bylewski, Director of Real Property Tax Services. Thank you for your
consideration on this matter.

Sincerely yours,

s Preacn

Mark C. Poloncarz, Esq.
Erie County Executive

MCP/sab
Enclosure

cc: Scott A. Bylewski, Director of Real Property Tax Services

RATH BUILDING * 95 FRANKLIN STREET ®* BUFFALO, N.Y. ¢ 14202 ¢ (716) 858-8500 * www.ERIE.GOV
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Real Property Tax Services

Re: Levy of 2024-2025 School Tax Budgets

Date: June 14, 2024

SUMMARY

Several non-city school districts lying within Erie County have adopted their school
budgets determined the amounts to be raised and fix their school tax rates. Per the Erie
County Tax Act, Erie County Legislature must levy the school taxes in September.

FISCAL IMPLICATIONS

School districts will receive their property tax levy.

REASONS FOR RECOMMENDATION

Erie County Tax Act requires the Erie County Legislature to levy the 2024-2025 school
taxes.

BACKGROUND INFORMATION

The Director of Real Property Tax Services has spread and extended said school tax
amounts, at the school tax rates certified to him, against the taxable real property
appearing on the respective school assessment rolls.

Several non-city school districts lying within Erie County have adopted their school
budgets, determined the amounts to be raised, and fix their school tax rates. Per the Erie
County Tax Act, Erie County Legislature must levy the school taxes in September.

CONSEQUENCES OF NEGATIVE ACTION

School districts will not receive their property tax levy.

STEPS FOLLOWING APPROVAL

Director of Real Property Tax Services will deliver school district tax rolls, bills and
warrants to such school tax collecting officials.
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A RESOLUTION SUBMITTED BY:
REAL PROPERTY TAX SERVICES

RE: Levy 2024-2025 School Tax Budgets

WHEREAS, the several non-city school districts lying within the County of Erie
have adopted their school budgets for the current school year, determined the amount
thereof to be raised by real property tax and will have fixed their school tax rates, said
budgets, amounts and rates to be certified to and filed with the Real Property Tax
Services Department of Erie County, no later than August 10, 2024; and

WHEREAS, the Director for said Real Property Tax Services Department will
spread and extend said school tax amounts, at the school tax rates certified to him, against
the taxable real property appearing on the respective school assessment rolls.

NOW, THEREFORE, BE IT

RESOLVED, that there is hereby levied and assessed upon the taxable real
property appearing on the school assessment rolls for the respective school districts the
amounts to be raised by school taxes, as spread and extended by the Director of the Real
Property Tax Services Department, which amounts shall be collected from the persons
and corporations liable therefore in accordance with and pursuant to the provisions of the
statutes in such cases made and provided; and be it further

RESOLVED, that the Chair and the Clerk of the Legislature are hereby directed
to execute in the name and under the seal of the County of Erie, and to annex to the
respective school district tax rolls as they are compiled by the Director of the Real
Property Tax Services Department, a good and sufficient warrant, addressed to the proper
tax collecting officials, commanding them to collect such school district taxes in
accordance with applicable law; and be it further

RESOLVED, that the Director of the Real Property Tax Services Department is
hereby directed to deliver such school district tax rolls and warrants to such tax collecting
officials to be acted upon in accordance with applicable law; and be it further

RESOLVED, that each and every act of the Director for the Real Property Tax
Services Department in connection with the foregoing is hereby ratified and confirmed;
and be it further

RESOLVED, the Clerk of the Legislature is hereby directed to cause such non-
city school district budgets, tax rates and resolutions to be printed in the journal of the
proceedings of the Legislature; and be it further

RESOLVED, that certified copies of this resolution be forwarded to the County
Executive’s Office, Comptroller’s Office, Department of Law, Department of Real
Property Tax Services and Division of Budget and Management.
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
COMM. 12E-17 COUNTY EXECUTIVE ECSD No. 3 - Engineering Term Contract
Agreement
Attachments
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CouNTyY OF ERIE
MARx C. POLONCARZ

CounTY EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4" Floor
Buffalo, NY 14202

RE: Erie County Sewer District No. 3
Engineering Term Contract Agreement
Arcadis of New York, Inc.

Work Order: ARC-4

Dear Honorable Members:

Enclosed please find a memorandum from the Department of Environment and
Planning, Division of Sewerage Management, for the issuance of a work order as authorized by
the Erie County Legislature, related to 3-year Term Agreements.

Should your Honorable Body require further information, | encourage you to contact
Joseph Fiegl, P.E. in the Division of Sewerage Management. Thank you for your consideration in

this matter.

Sincerely yours,

MW

Mark C. Poloncarz, Esq.
Erie County Executive

MCP:dm
Enclosure
cc: J. Fiegl — Deputy Commissioner, Division of Sewerage Management
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Department of Environment and Planning
Re: Erie County Sewer District No. 3

Engineer Term Contract Agreement
Arcadis of New York, Inc.
Work Order: ARC-4

Date: June 14, 2024

SUMMARY

The Erie County Legislature is requested to receive and file this communication pertaining to the
Department of Environment and Planning’s issuance of a work order with Arcadis of New York,
Inc. for Erie County Sewer District (ECSD) No. 3 in an amount not to exceed $36,985.00.

FISCAL IMPLICATIONS

There will be no impact to the County’s General Fund. The cost of the engineering work related
to this communication will be paid from ECSD No. 3 Professional Services Account No.
516020.

REASONS FOR RECOMMENDATION

The Division of Sewerage Management has issued work order ARC-4 to Arcadis of New York,
Inc. to provide Engineering Services associated with the preparation of a Feasibility Study
Report to allow ECSD No. 3 to proceed with activities necessary to reclaim the closed landfill at
the Southtowns Advanced Wastewater Treatment Facility (AWTF).

BACKGROUND INFORMATION

Your Honorable Body passed Legislative Comm. 16E-11 (2022) authorizing a 3-year Term
Agreement with Arcadis of New York, Inc. for Engineering Services for small and/or time
critical projects. At the time of the contract award, the Division of Sewerage Management
committed to notifying the Honorable Legislature of each work order issued.

The Term Agreement was approved to provide the Division of Sewerage Management with
engineering services required to complete various initiatives throughout the Erie County Sewer
Districts. To reclaim the existing landfill at the Southtowns AWTF for the purpose of making
the footprint available for other uses, Arcadis will prepare a Feasibility Study Report in
accordance with Title 6, Chapter IV, Subchapter B, Part 363 of 6NYCRR Part 363-11. The final
report will be submitted to the New York State Department of Environmental Conservation for
review and approval.
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CONSEQUENCES OF NEGATIVE ACTION

This is a receive and file item.

STEPS TO FOLLOW APPROVAL

This is a receive and file item.
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ERIE COUNTY SEWER DISTRICT NO. 3
WORK ORDER NO. ARC-4

ENGINEER: Arcadis of New York, Inc.
CONTRACT DATE: November 17, 2022
1. Title of Proposal:

Arcadis of New York, Inc. will provide Engineering Services associated with a Feasibility Study
Report that will allow ECDEP to proceed with activities necessary to reclaim the closed landfill at the
Southtowns Advanced Wastewater Treatment Facility in ECSD No. 3.

2.

Company/Address/Principal In-Charge:
Jason J. Williams, P.E.

Arcadis of New York, Inc.

50 Fountain Plaza

Suite 360

Buffalo, NY 14202

Effective Dates of Proposal:
June 4, 2024

Brief Description of Work for Which Proposal is Submitted:

Arcadis will prepare a Feasibility Study Report in accordance with Title 6, Chapter IV, Subchapter
B, Part 363 of 6NYCRR Part 363-11 as part of the regulatory requirements necessary to reclaim the
existing landfill at the Southtowns AWTF. The final report will be submitted to the New York
State Department of Environmental Conservation for review and approval.

Engineering Cost:
$36,985.00

Source of Funds: ECSD No. 3 Professional Services Account No. 516020.

6.

Project No: ARC-4

g

Attachments:  Arcadis letter dated 5/29/2024 (4 pages)

8.

File: 0.3.2. ARC (23-25) Eng

DATE: June 4, 2024 Accepted By:

Prepared By: Authorized By:

David C. Millar, P.E. Joseph Fiegl, P.E., BCEE
Deputy Commissioner
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
COMM. 12E-18 COUNTY EXECUTIVE ECSD No. 3 - Engineer Term Contract
Agreement
Attachments
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CouNTY OF ERIE
MARK C. POLONCARZ

County ExXEcUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4t Floor
Buffalo, New York 14202

RE: Erie County Sewer District No. 3
Engineer Term Contract Agreement
JM Davidson Engineering, DPC
Work Order: JMD-5

Dear Honorable Members:
Enclosed please find a memorandum from the Department of Environment and
Planning, Division of Sewerage Management, for the issuance of a work order as authorized by

the Erie County Legislature, related to 3-year Term Agreements

Should your Honorable Body require further information, | encourage you to contact
loseph Fiegl, P.E. in the Division of Sewerage Management. Thank you for your consideration in
this matter.

Sincerely yours,

ark C. Poloncarz, Esq.

Erie County Executive

MCP:ms
Enclosure

cc: Joseph Fiegl, Deputy Commissioner, Division of Sewerage Management
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Department of Environment and Planning
Re: Erie County Sewer District No. 3

Engineer Term Contract Agreement
JM Davidson Engineering, DPC
Work Order: JMD-5

Date: June 14, 2024

SUMMARY

The Erie County Legislature is requested to receive and file this communication pertaining to the
Department of Environment and Planning’s issuance of a work order with JM Davidson
Engineering, DPC for Erie County Sewer District (ECSD) No. 3 in the amount not to exceed
$34,039.10.

FISCAL IMPLICATIONS

There will be no impact to the County’s General Fund. The cost of the engineering work related
to this communication will be paid from Capital Account No. C.21150 (American Rescue Plan
funds).

REASONS FOR RECOMMENDATION

The Division of Sewerage Management has issued work order JMD-5 to JM Davidson
Engineering, DPC to provide construction inspection services associated with the roof and
ventilation replacement project for the Southtowns Advanced Wastewater Treatment Facility
(AWTF).

BACKGROUND INFORMATION

Your Honorable Body passed Legislative Comm. 16E-11 (2022) authorizing a 3-year Term
Agreement with JM Davidson Engineering, DPC. for Engineering Services for small and/or
time critical projects. At the time of the contract award, the Division of Sewerage Management
committed to notifying the Honorable Legislature of each work order issued.

The Term Agreement was approved to provide the Division of Sewerage Management with
engineering services required to complete various initiatives throughout the Erie County Sewer
Districts. This work order will provide the last portion of construction inspection services
required for the roof and ventilation replacement project at the Southtowns AWTF.

CONSEQUENCES OF NEGATIVE ACTION

This is a receive and file item.

STEPS TO FOLLOW APPROVAL

This is a receive and file item.
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COMPTROLLER’S OFFICE REVIEW

The proposed action has been reviewed by the Comptrolier’s Office and is related to an
authorized capital project for which there are sufficient appropriations for the action proposed.

——— \
Signed /,._,4.‘_5 O\ Can Date €/7/2v
Title Timothy &, Callan, Ph.D.

Deputy Comptroller

Erle County Sewer District No. 3
Work Order: JMD-5
Capital Account No, C.21150 (American Rescue Plan Funds)

COMM. 12E-18
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ERIE COUNTY SEWER DISTRICT NO. 3
WORK ORDER NO. JMD-5

ENGINEER: JM Davidson Engineering, DPC
CONTRACT DATE: November 21, 2022

1. Title of Proposal:
Construction Inspection Services for the Roof & HVU Replacement Project at the Southtowns
AWTF, ECSD No.3.

2. Name and Business Address of Proposer:
Jaime Davidson, P.E.
JM Davidson Engineering, DPC
935 Sheridan Drive
Tonawanda, NY 142150

3. Effective Dates of Proposal:
May 15, 2023

4. Brief Description of Work for Which Proposal is Submitted:

The engineer will provide the last portion of construction inspection services associated with the
roof and HVU replacement project at the Southtowns AWTF in ECSD No. 3, as detailed in the
attached JM Davidson Engineering, DPC email, dated May 13, 2024.

5. Engineering Cost: $34,039.10

6. Source of Funds:  Capital Account No. C.21150 (American Rescue Plan funds).

7. Project No:  JMD-5

8. Attachments JM Davidson Engineering, DPC Cost Est., 1 page.

9. File: 0.3.2. JMD (23-25) Eng.
DATE: June 5. 2024 Accepted By:
Prepared By: Authorized By:
Matt A. Salah, P.E. Joseph Fiegl, P.E., BCEE

Deputy Commissioner

COMM. 12E-18
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TO: COMPTROLLER'S OFFICE

PROPOSED RESOLUTIONS REQUIRING RULE 55

CONTRACT APPROVAL CHECKLIST

CONFIRMATION OF AVAILABILITY OF FUNDS IN CAPITAL PROJECTS

REQUESTING DEPARTMENT

1. CONTRACTOR'S NAME

2. AMOUNT OF CONTRACT

3.  PROJECT NUMBER

4.  PROJECT TITLE

5. DEPARTMENT CONTACT

COMPTROLLER'S QFFICE

6.  AVAILABILITY OF FUNDS
7.  PERFORMED BY

Date Sent to Comptroller’s Office:

{55 compt_10}

COMPLETE ITEMS | THROUGH 5

JM Davidson

$34.039.10

Captial Acct. C.21150 (ARP)

Construction [nspection Services
Roof & HVU Replacement Praject

Beth Pfalzer x6144

COMPLETE ITEMS 6 AND 7

35S, 072 5047/

Juve 6, 200M

COMM. 12E-18
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
COMM. 12E-19 COUNTY EXECUTIVE ECSD No. 3 - Engineering Term Contract
Agreement
Attachments

24COMM. 12E-19




MARK C. POLONCARZ

CountY EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street. 4" Floor
Buffalo, NY 14202

RE: Erie County Sewer District No. 3
Engineering Term Contract Agreement
Arcadis of New York, Inc.

Work Order: ARC-5

Dear Honorable Members:

Enclosed please find a memorandum from the Department of Environment and
Planning, Division of Sewerage Management, for the issuance of a work order as authorized by
the Erie County Legislature, related to 3-year Term Agreements.

Should your Honorable Body require further information, | encourage you to contact
Joseph Fiegl, P.E. in the Division of Sewerage Management. Thank you for your consideration in
this matter.

Sincerely yours,

/(/UWEPW

Mark C. Poloncarz, Esq.
Erie County Executive

MCP:dm
Enclosure
cc: }. Fiegl — Deputy Commissioner, Division of Sewerage Management

RaTH BUILDING ® 95 FRANKLIN STREET * BUFFALO, N.Y. * 14202 ¢ (716) 858-8500 * WW({STVIWV 12E-19
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Department of Environment and Planning
Re: Erie County Sewer District No. 3

Engineer Term Contract Agreement
Arcadis of New York, Inc.
Work Order: ARC-5

Date: June 14, 2024

SUMMARY

The Erie County Legislature is requested to receive and file this communication pertaining to the
Department of Environment and Planning’s issuance of a work order with Arcadis of New York,
Inc. for Erie County Sewer District (ECSD) No. 3 in an amount not to exceed $52,010.00.

FISCAL IMPLICATIONS

There will be no impact to the County’s General Fund. The cost of the engineering work related
to this communication will be paid from ECSD No. 3 Capital Account No. C.00062.

REASONS FOR RECOMMENDATION

The Division of Sewerage Management has issued work order ARC-5 to Arcadis of New York,
Inc. to provide Engineering Services associated with the preparation of a Reclamation Work Plan
to allow ECSD No. 3 to proceed with activities necessary to reclaim the closed landfill at the
Southtowns Advanced Wastewater Treatment Facility (AWTF).

BACKGROUND INFORMATION

Your Honorable Body passed Legislative Comm. 16E-11 (2022) authorizing a 3-year Term
Agreement with Arcadis of New York, Inc. for Engineering Services for small and/or time
critical projects. At the time of the contract award, the Division of Sewerage Management
committed to notifying the Honorable Legislature of each work order issued.

The Term Agreement was approved to provide the Division of Sewerage Management with
engineering services required to complete various initiatives throughout the Erie County Sewer
Districts. To reclaim the existing landfill at the Southtowns AWTF for the purpose of making
the footprint available for other necessary uses, Arcadis will prepare a Reclamation Work Plan in
accordance with Title 6, Chapter IV, Subchapter B, Part 363 of 6NYCRR Part 363-11. The work
plan follows the required Feasibility Study authorized under Work Order ARC-4. The final
work plan will be submitted to the New York State Department of Environmental Conservation
for review and approval.
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CONSEQUENCES OF NEGATIVE ACTION

This is a receive and file item.

STEPS TO FOLLOW APPROVAL

This is a receive and file item.

COMM. 12E-19
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COMPTROLLER’S OFFICE REVIEW

The proposed action has been reviewed by the Comptroller's Office and is related to an
authorized capital project for which there are sufficient appropriations for the action proposed.

Signed [oAq . C - Date _(-_'/:"é';f___
Title Timothy T. Callan, PhD
Dreputy Comptroller

Erie County Sewer District No. 3
Work Order: ARC-5
Capital Account No. C.(H062

COMM. 12E-19
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ERIE COUNTY SEWER DISTRICT NO. 3
WORK ORDER NO. ARC-5

ENGINEER: Arcadis of New York, Inc.
CONTRACT DATE: November 17, 2022
1. Title of Proposal:

Arcadis of New York, Inc. will provide Engineering Services associated with a Reclamation Work Plan
that will allow ECDEP to proceed with activities necessary to reclaim the closed landfill at the
Southtowns Advanced Wastewater Treatment Facility in ECSD No. 3.

P

Company/Address/Principal In-Charge:
Jason J. Williams, P.E.

Arcadis of New York, Inc.

50 Fountain Plaza

Suite 360

Buffalo, NY 14202

Effective Dates of Proposal:
June 4, 2024

Brief Description of Work for Which Proposal is Submitted:

Arcadis will prepare a Reclamation Work Plan in accordance with Title 6, Chapter IV, Subchapter
B, Part 363 of 6NYCRR Part 363-11 as part of the regulatory requirements necessary to reclaim the
existing landfill at the Southtowns AWTF. The final work plan will be submitted to the New York
State Department of Environmental Conservation for review and approval.

Engineering Cost:
$52,010.00

Source of Funds: ECSD No. 3 Capital Account C.00062.

6.

Project No: ARC-5

7.

Attachments:  Arcadis letter dated 5/29/2024 (4 pages)

8.

File: 0.3.2. ARC (23-25) Eng

DATE: June 4, 2024 Accepted By:

Prepared By: Authorized By:

David C. Millar, P.E. Joseph Fiegl, P.E., BCEE
Deputy Commissioner

COMM. 12E-19
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TO: COMPTROLLER’S OFFICE

PROPOSED RESOLUTIONS REQUIRING RULE 33

CONTRACT APPROVAL CHECKLIST
CONFIRMATION OF AVAILABILITY OF FUNDS IN CAPITAL PROJECTS

REQUESTING DEPARTMENT COMPLETE ITEMS | THROUGH 5
1. CONTRACTOR'S NAME Arcadis of New York
2. AMOUNT OF CONTRACT 52,010.00
3. PROJECT NUMBER Capital Account, C.00062
4. PROQJECT TITLE Engineering Term Agr. Work Order Are-5
5. DEPARTMENT CONTACT Beth Pfalzer x6144
COMPTROLLER'S OFFICE COMPLETE ITEMS 6 AND 7
6. AVAILABILITY OF FUNDS §$1%07.252.38 o
7. PERFORMED BY ch
Date Sent to Comptroller's Office: TJune €, 2004

[55 compt_10]
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT

ECSD No. 3 - Eighteenmile Creek Sewer Line

COMM. 12E-20 COUNTY EXECUTIVE Stabilization Mitigation Project

Attachments
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COuNT
MAaRrk C. PoLONCARZ

CouNTy EXECUTIVE

June 14, 2024

i

Erie County Legislature
92 Franklin Street — Fourth Floor
Buffalo, New York 14202

RE: Placeholder — Energy & Environment Committee
Erie County Sewer District No. 3, Contract No. 79
Eighteenmile Creek Sewer Line Stabilization Mitigation Project

Dear Honorable Members:

The Department of Environment and Planning, Division of Sewerage Management has
the need to reestablish protection of a sanitary sewer trunkline that has become exposed in
Eighteenmile Creek in the Town of Boston. This work is proposed to be completed as an
amendment to an existing contract between Erie County and the Erie County Soil & Water
Conservation District authorized under Legislative Comm. 2E-17 (2023). The terms and cost of
this additional scope are presently being finalized.

To commence construction within seasonal restrictions set by various environmental
laws, we respectfully request an open item/placeholder be established on the agenda of the
Legislature’s Energy and Environment Committee for the Erie County Sewer District No. 3,
Contract No. 79 - Eighteenmile Creek Sewer Line Stabilization Mitigation Project.

Should your honorable body require further information, | encourage you to contact
Joseph Fiegl, P.E. in the Division of Sewerage Management. Thank you for your consideration
on this matter.

Sincerely yours,

Mark C. Poloncarz, Esq.
Erie County Executive

MCP:gp
Cc: Joseph Fiegl, Deputy Commissioner, Division of Sewerage Management

RATH BUILDING * 95 FRANKLIN STREET * BUFFALO, N.Y. ¢ 14202  (716) 858-8500 * WWWERRHAN 12E-20
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT

COMM. 12E-21 COUNTY EXECUTIVE Amendment to HHW & CESQG Contracts

Attachments
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CouNntTy OF ERIE
MARK C. POLONCARZ

County EXECUTIVE
June 14, 2024

Erie County Legislature
92 Franklin Street, 4" Floor
Buffalo, New York 14202

RE: Amendment of Household Hazardous Waste (HHW) and Conditionally Exempt
Small Quantity Generator (CESQG) Contracts

Dear Honorable Members:

Please find enclosed a resolution from the Department of Environment and Planning to
amend the current contracts for the Household Hazardous Waste (HHW) collection contractors,
MXI Environmental Services, LLC (MXI), and Environmental Service Group (ESG) in order to
include two, one-year extensions. The contracts were authorized by your Honorably Body in
2023, following a competitive RFP process. The Department has been satisfied with the services
and recommends that the contracts be amended to allow for the additional two, one-year
extensions.

Should your Honorable Body require further information, | encourage you to contact
Deputy Commissioner Bonnie Lawrence at the Department of Environment and Planning.
Thank you for your consideration on this matter.

Sincerely yours,

Moy podsnean—

Mark C. Poloncarz, Esq.
Erie County Executive
MCP/nb
Enclosure

cc: Daniel R. Castle, Commissioner, Environment and Planning
Bonnie Lawrence, Deputy Commissioner, Environment and Planning
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MEMORANDUM

To: Honorable Members of the Erie County Legislature

From: Department of Environment and Planning

Re: Extension of Household Hazardous Waste (HHW) and Conditionally Exempt
Small Quantity Generator (CESQG) Contracts

Date: June 14, 2024

SUMMARY

It is recommended that the Legislature approve the attached resolution prepared by the
Department of Environment and Planning (DEP) to authorize the amendment of contracts with
both MXI Environmental Services, LLC (MXI) and Environmental Service Group (ESG), as the
selected contractors for Erie County’s Household Hazardous Waste (HHW) and Conditionally
Exempt Small Quantity Generator (CESQG) programs to allow for two, one-year extensions.
The contracts were authorized by Erie County Legislature Resolution COMM. 4E-11(2023)
following a competitive RFP process. DEP has been satisfied with the services and recommends
that the contracts be amended to allow for the two, one-year extensions. While the original RFP
contemplated these extensions pursuant to Erie County Code Section 26.08, the executed
contracts did not and amendments are needed to extend this program without a gap in service in
2024 and 2025.

BACKGROUND INFORMATION

The Erie County HHW Program has been in existence since 1988 and has serviced well over
60,000 households by providing single-day HHW collection events multiple times annually at no
charge to participating residents. In 2020, the HHW Voucher Program was introduced to provide
County residents who could not make the scheduled events with a means for proper disposal of
HHW. The Voucher program allows residents to make an appointment and receive a voucher for
the disposal of up to 50 pounds of accepted HHW at ESG’s local permitted HHW facility in
Tonawanda, Hazmat, at no charge.

Increased participation in these programs has reduced the amount of hazardous chemical
products stored in homes, reducing fire and poisoning risk, improving first responder and
sanitation worker safety, while also preventing these hazardous materials from being released
into the environment. DEP has scheduled three collection events in 2024, along with the
continuation of the HHW Voucher Program at the Hazmat facility.

FISCAL IMPLICATIONS

Existing funding exists within the Department of Environment and Planning’s 2024 Adopted
Budget (Fund 110, Funds Center 16200) Account 517629 for the $135,000 HHW collection and
Account 517577 for the $60,000 in for CESQG services. In addition, Erie County would realize
a fiscal benefit from partial, up to fifty percent, State reimbursement for expenses associated with
the collection and disposal of household hazardous waste.

COMM. 12E-21
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REASONS FOR RECOMMENDATION

The Erie County Household Hazardous Waste Collection Program provides residents with the
opportunity for proper disposal of unwanted hazardous household chemicals. The Program
protects the environment, protects first responders and sanitation workers, and improves home
safety. Application for State partial reimbursement increases the fiscal sustainability of the
program.

CONSEQUENCES OF NEGATIVE ACTION

The County would no longer be able to provide residents with safe and proper disposal options
for Household Hazardous Wastes resulting in an increased amount of hazardous chemical
products stored in homes, increasing fire and poisoning risk, reducing first responder and
sanitation worker safety, and potentially increasing the likelihood of these dangerous wastes
entering the environment. In addition, Erie County would forfeit the State Aid funding available
to offset costs associated with the Household Hazardous Waste Collection Program.

STEPS FOLLOWING APPROVAL

The necessary contract amendment with MXI Environmental Services, LLC (MXI) and
Environmental Service Group (ESG) will be executed and the initial one-year extension will be
authorized.

COMM. 12E-21
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A RESOLUTION SUBMITTED BY:
DEPARTMENT OF ENVIRONMENT AND PLANNING

RE: Extension of Household Hazardous Waste (HHW) and Conditionally Exempt Small
Quantity Generator (CESQG) Contracts

WHEREAS, Erie County has a Household Hazardous Waste (HHW) Collection Program
to provide residents with a safe, effective, and cost-free opportunity to dispose of household
generated hazardous waste; and

WHEREAS, every year, Erie County hosts periodic HHW events to properly dispose of
chemicals that pose a health and safety hazard and might otherwise contaminate our water, land,
or air; and

WHEREAS, beginning in June of 2020, the HHW Voucher program has provided service
to over 1,000 Erie County residents on an annual basis; and

WHEREAS, these two services combined service approximately 2,000 households per
year; and

WHEREAS, Erie County would realize a fiscal benefit from partial, up to fifty percent,
State reimbursement for expenses associated with the collection and disposal of HHW, and

WHEREAS, the Erie County Legislature authorized the County Executive to enter into
contracts with MXI Environmental Services, LLC (MXI) and The Environmental Service Group
(ESG) with the passage of Resolution COMM. 4E-11(2023); and

WHEREAS, the proposed contract amendment provides for two, one-year extensions of
the contracts; and

WHEREAS, the Department of Environment and Planning and the contractors, MXI and
ESG, wish to extend the contracts for an additional year.

NOW, THEREFORE, BE IT

RESOLVED, that the Erie County Legislature hereby authorizes the County Executive or
the Deputy County Executive to amend the existing contracts with MXI Environmental Services,
LLC (MXI) and The Environmental Service Group (ESG) to allow for two, one-year extension
for the provision of HHW and CESQG Collection and Management Services under all other
existing conditions; and be it further

RESOLVED, that sufficient funding exists within the Department of Environment and
Planning’s 2024 Operating Budget (Fund 110, Funds Center 16200) Accounts 517577 —
Hazardous Waste — Comm Generators (CESQG) and 517629 — Hazardous Waste Days; and be it
further

COMM. 12E-21
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RESOLVED, that two certified copies of this resolution shall be forwarded to the
Department of Environment and Planning and one certified copy to each of the County
Executive’s Office, Comptroller’s Office, Division of Budget and Management and Department
of Law.

COMM. 12E-21
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CouNTyY OF ERIE
MARK C. POLONCARZ
County EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4t" Floor
Buffalo, New York 14202

RE: Award of Agreement 2024 On-Call Dam Engineering Services

Dear Honorable Members:

The accompanying resolution requests that the County Executive be authorized to execute
an On-Call Dam Engineering Services Agreement with Colliers Engineering & Design, Architecture,
Landscape Architecture, Surveying, CT, P.C. (Colliers). The agreement will be for a term of 3 years
with the option of two one-year renewals.

Should your Honorable Body require further information, | encourage you to contact
Commissioner William E. Geary, Jr. of the Department of Public Works. Thank you for your

consideration on this matter.

Sincerely yours,

M?@QMW

Mark C. Poloncarz, Esq.
Erie County Executive

MCP/bar/cw
Enclosure

cc: William E. Geary, Jr., Department of Public Works
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MEMORANDUM

To: Honorable Members of the Erie County Legislature

From: Department of Public Works/Division of Highways

Re: Award of Agreement for 2024 On-Call Dam Engineering Services
Date: June 14, 2024

SUMMARY

The accompanying resolution requests authority for the County Executive to execute an On-Call
Dam Engineering Services Agreement with Colliers Engineering & Design, Architecture,
Landscape Architecture, Surveying, CT, P.C. (Colliers). Colliers was selected in accordance with
County policy using an open request for proposals and the County selection process. The terms
of the agreement will be three (3) years with an option for two (2) one (1) year extensions.

FISCAL IMPLICATIONS

The initial spending authorization requested is a not-to-exceed amount of $203,300. The funding
source for both shares are as follows:

B.17023 2017 Prsrv of Dams Design - Countywide $103,300.00
B.19057 2019 Preservation of Dams - Design $100,000.00

REASONS FOR RECOMMENDATION

There are many instances where dam engineering services are required for problems or issues of a
relatively immediate nature that are not of a size or scope that warrant issuing an RFP. Examples
would include dam inspections, coordination with USACE and NYSDEC projects, etc.

BACKGROUND INFORMATION

The On-Call Agreement allows the County to address the needs of its physical infrastructure more
efficiently by shortening the time it takes to address developing problems, problems which require
professional assistance but are too small to justify issuing a request for proposals (RFP) and
emergency and disaster related issues.

CONSEQUENCES OF NEGATIVE ACTION

Without approval, the County will be unable to execute the term agreement. Any issue, no matter
how minor or how large an emergency will have to go through the formal RFP, selection, approval
and contracting process which can take weeks and limits the County’s ability to react to and solve
problems as they arise.

STEPS FOLLOWING APPROVAL

The County Executive will execute the On-Call Dam Engineering Services Agreement for an initial
term of three years with the option of two one-year extensions.

COMM. 12E-22
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COMPTROLLER’S OFFICE REVIEW

The proposed legislation has been reviewed by the Office of the Comptroller and is related to
authorized capital projects for which there is sufficient funding.

’7:”[—'\ C C& ¢fof29

Timothy C. Callan
Deputy Comptroller
Comptroller’s Office

Fund 420, Fund Center 123
B.17023 - 2017 Prsrv of Dams Design - Countywide
B.19057 - 2019 Preservation of Dams - Design
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A RESOLUTION SUBMITTED BY:
DEPARTMENT OF PUBLIC WORKS
DIVISION OF HIGHWAYS

RE: Award of Agreement for 2024 On-Call Dam Engineering Services

WHEREAS, as Erie County (County) has determined that there is an ongoing need for the
ability to access dam engineering services in an efficient and timely manner to be able to respond to
problems, emergency situations and issues that are of such magnitude that the issuance of a request
for proposals in that instance would neither be reasonable nor efficient, the County Department of
Public Works (ECDPW) issued a Request for Proposals (RFP) for an On-Call Dam Engineering
Services Term Agreement, received a proposal in accordance with County policy and upon
evaluation of the proposal in accordance with the County selection process determined that Colliers
Engineering & Design, Architecture, Landscape Architecture, Surveying, CT, P.C. (Colliers) is
qualified for an On-Call Dam Engineering Services Term Agreement; and

WHEREAS, it is desired to establish an initial On-Call Dam Engineering Services budget of
$203,300.00.

WHEREAS, the Department of public Works, Division of Highways requires five (5)
certified copies of this resolution and the Office of the County Executive, the Division of Budget
and Management, and the Office of the Comptroller require one (1) certified copy of the same.

NOW, THEREFORE, BE IT

RESOLVED, that the Erie County Legislature hereby authorizes the County Executive or
Deputy County Executive to execute an On-Call Dam Engineering Services Agreement with
Colliers Engineering & Design, Architecture, Landscape Architecture, Surveying, CT, P.C. for an
initial term of three years with the option of two one-year extensions in an amount not to exceed
$203,300; and be it further

RESOLVED, that sufficient funding is available for this on-call contract in Fund 420, Fund
Center 123, as follows:

B.17023 2017 Prsrv of Dams Design - Countywide $103,300.00
B.19057 2019 Preservation of Dams - Design $100,000.00
and be it further

RESOLVED, that the Clerk of the Legislature be instructed to forward five (5) certified
copies of this resolution to the Department of Public Works, Office of the Commissioner, and one
copy each to the County Executive’s Office, Comptroller’s Office and the Division of Budget and
Management.
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TO: TIMOTHY C. CALLAN, COMPTROLLER’S OFFICE

RE: PROPOSED RESOLUTIONS REQUIRING RULE 55

CONTRACT APPROVAL CHECKLIST
CONFIRMATION OF AVAILABILITY OF FUNDS IN CAPITAL PROJECTS

REQUESTING DEPARTMENT

1. CONTRACTOR'S NAME

2. AMOUNT OF CONTRACT

3.  PROJECT NUMBER

4. PROJECT TITLE

5.  DEPARTMENT CONTACT

COMPTROLLER'S OFFICE

6. AVAILABILITY OF FUNDS
7. PERFORMED BY

Date Sent to Comptroller’s Office:

[55 compt_10]

COMPLETE ITEMS 1 THROUGH 5

Colliers

Aggregate Not to Exceed $203,300.00

B.17023 - $103,300.00
B.19057 - $100,000.00

On-Call Dam Engineering Services

Funding questions: Darlene Svilokos at 8372
Letter pickup: Christy Weber at 8301

COMPLETE ITEMS 6 AND 7

Tune 3} gAr BN
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
Amendment of Contract - Professional Design
COMM. 12E-23 COUNTY EXECUTIVE Engineering Services Agreement for
Lakeshore Road
Attachments

24COMM. 12E-23
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CouNTY OF ERIE
MAaRrxk C. POLONCARZ

CouNTY EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4" Floor
Buffalo, New York 14202

RE: Amendment of Wendel WD Architecture,
Engineering, Surveying and Landscape
Architect, PC
Professional Design Engineering Services Agreement for
Lakeshore Road (CR111) Drainage Improvements and Road
Rehabilitation Town of Evans, Erie County

Dear Honorable Members:

We are forwarding for your approval a proposed resolution seeking authorization for the
County Executive to execute an amendment to the existing Professional Design Engineering
Services Agreement with Wendel WD Architecture, Engineering, Surveying and Landscape
Architect, PC.

Should your Honorable Body require further information, | encourage you to contact
William E. Geary, Jr., Commissioner of the Department of Public Works. Thank you for your
consideration on this matter.

Sincerely yours,

ok Rmecnsn—

Mark C. Poloncarz
Erie County Executive

MCP/kwr
Enclosure

cc: William E. Geary, Jr., Commissioner of the Department of Public Works
RATH BUILDING * 95 FRANKLIN STREET * BUFFALO, N.Y. * 14202 « (716) 858-8500 WWW(-]JEBWV 12E-23
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Department of Public Works/Division of Highways
Re: Amendment of Wendel WD Architecture, Engineering, Surveying and Landscape

Architect, PC
Professional Design Engineering Services Agreement for Lakeshore Road
(CR111) Drainage Improvements and Road Rehabilitation Town of Evans, Erie

County
Date: June 14, 2024
SUMMARY

The accompanying resolution requests authority for the County Executive to execute an
amendment to accommodate an agreed upon change in scope to an existing Professional Design
Engineering Services Agreement for the Lakeshore Road (CR111) Drainage Improvements and
Road Rehabilitation, authorized by COMM. 9E-7 on May 26, 2022 with Wendel WD
Architecture, Engineering, Surveying and Landscape Architect, PC (Wendel).

FISCAL IMPLICATIONS

Funding for this Amendment is not to exceed $108,737.00, and is available in Fund 420, Funds
Center 123, Capital Project B.19008 - 2019 Lakeshore Drain Rehab/Replacement.

REASONS FOR RECOMMENDATION

Wendel provided additional effort to process evaluation documents with NYSDOT, including
multiple rounds of comments from NYSDOT and hiring a subconsultant to perform services
required by NYS Historic Preservation Office (SHPO). Preparing for a public information
meeting between the County and Town of Evans. Updating design of project per County
comments provided including extending the walkway south from Hickory Street, investigating
walkway extension over the culvert, associated storm sewer changes, and the addition of details
required for a mid-block crossing.

BACKGROUND INFORMATION

The limits of the road rehabilitation and improved pedestrian accommodations are from Bennett
Beach access road to Evans Town Park. This is the section of road that was scheduled for Phase
I1 of the Lakeshore Shoreline Trail Multi-Use Pathway. The limits of the storm drainage system
replacement are from approximately Hickory Street to Big Sister Creek. To preserve access to
federal funding for the construction phase of the project, the design phase will be designed
according to the New York State Department of Transportation (NYSDOT) Local Projects
Manual.

STEPS FOLLOWING APPROVAL

The County Executive will execute an amendment to the Professional Design Engineering
Services Agreement with Wendel. Upon full execution, payment for services provided will be
made.

COMM. 12E-23
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COMPTROLLER’S OFFICE REVIEW

The proposed legislation has been reviewed by the Office of the Comptroller and is related to an

authorized capital project for which there are sufficient appropriations for the action proposed.
[ L

N | /i :VH_Q—%'—{/} ‘;/ 24
Timothy C. Callan
Deputy Comptroller

Comptroller’s Office

Capital Project B.19008 - 2019 Lakeshore Drain Rehab/Repl
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A RESOLUTION SUBMITTED BY:
DEPARTMENT OF PUBLIC WORKS
DIVISION OF HIGHWAYS

RE: Amendment of Wendel WD Architecture, Engineering,
Surveying and Landscape Architect, PC
Professional Design Engineering Services Agreement for
Lakeshore Road (CR111) Drainage Improvements and Road Rehabilitation
Town of Evans, Erie County

WHEREAS, authorization is being requested for the County Executive to execute an
amendment for additional engineering design services to the Professional Design Engineering
Services Agreement for the Lakeshore Road (CR111) Drainage Improvements and Road
Rehabilitation (the "Agreement"), authorized by COMM. 9E-7 on May 26, 2022 with Wendel
WD Architecture, Engineering, Surveying and Landscape Architect, PC; and

WHEREAS, the total cost of the amendment shall not exceed $108,737.00 and funds are
available in Fund 420, Funds Center 123, through Capital Project - B.19008 - 2019 Lakeshore
Drain Rehab/Repl.

WHEREAS, the Department of Public Works, Division of Highways requires five (5)
certified copies of this resolution and the Office of the County Executive, the Division of
Budget and Management, and the Office of the Comptroller require one (1) certified copy of the
same.

NOW, THEREFORE, BE IT

RESOLVED, that the Erie County Legislature hereby authorizes the County Executive or
Deputy County Executive to execute an amendment to the existing Agreement with Wendel WD
Architecture, Engineering, Surveying and Landscape Architect, PC for design and engineering
services related to the Lakeshore Road (CR111) Drainage Improvements and Road
Rehabilitation Project in an amount not to exceed $108,737.00; and be it further

RESOLVED, that sufficient funds are available for this amendment in Fund 420, Funds
Center 123, Capital Project B.19008 - 2019 Lakeshore Drain Rehab/Replacement; and be it
further

RESOLVED, that the Clerk of the Legislature be instructed to forward five (5) certified
copies of this resolution to the Department of Public Works, Division of Highways, and one
copy each to the County Executive’s Office, Comptroller’s Office and Division of Budget and
Management.

COMM. 12E-23
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TO: TIMOTHY C. CALLAN, COMPTROLLER’S OFFICE

RE: PROPOSED RESOLUTIONS REQUIRING RULE 55

CONTRACT APPROVAL CHECKLIST
CONFIRMATION OF AVAILABILITY OF FUNDS IN CAPITAL PROJECTS

REQUESTING DEPARTMENT

1.  CONTRACTOR'S NAME

2. AMOUNT OF CONTRACT

PROJECT NUMBER

L2

4.  PROJECT TITLE

5. DEPARTMENT CONTACT

COMPTROLLER'S OFFICE

6. AVAILABILITY OF FUNDS
7.  PERFORMED BY

Date Sent to Comptroller’s Office:

[55 compt 10]

COMPLETE ITEMS 1 THROUGH 5

Wendel

$108.737.00

B.19008 - $108.737.00

Professional Design Engineering Services
Lakeshore Rd Drain Improv. & Road Rehab
Town of Evans, Erie County

Funding question: Darlene Svilokos at 7801

Letter pickup: Christy Weber at 8301

COMPLETE ITEMS 6 AND 7

s SO0, 000.00

= 7
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
Amendment of Contract - Professional Design
COMM. 12E-24 COUNTY EXECUTIVE Engineering Services Agreement for Back
Creek Road
Attachments
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County oF ERrIE
MARk C. POLONCARZ

County EXECUTIVE

June 14, 2024

Erie County Legislature
92 Franklin Street, 4™ Floor
Buffalo, New York 14202

RE: Amendment of Bergmann Associates, Architects,
Engineers, Landscape Architects & Surveyors,
Professional Design Engineering Services
Agreement for Back Creek Road (CR438) Slope
and Slide Remediation Town of Boston, Erie
County

Dear Honorable Members:

We are forwarding for your approval a proposed resolution seeking authorization for
the County Executive to execute an amendment to the existing Professional Design
Engineering Services Agreement with Bergmann Associates, Architects, Engineers, Landscape
Architects & Surveyors, D.P.C.

Should your Honorable Body require further information, | encourage you to contact
William E. Geary, Jr., Commissioner of the Department of Public Works. Thank you for your
consideration on this matter.

Sincerely yours,

(Al y—

Mark C. Poloncarz
Erie County Executive

MCP/kwr
Enclosure

cc: William E. Geary, Jr.,, Commissioner of the Department of Public Works

RATH BUILDING * 95 FRANKLIN STREET * BUFFALO, N.Y. * 14202 » (716) 858-8500 ¢ WWW(]JEBWV 12E-24
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Department of Public Works/Division of Highways
Re: Amendment of Bergmann Associates, Architects, Engineers, Landscape Architects

& Surveyors, D.P.C

Professional Design Engineering Servies Agreement for Back Creek Road

(CR438) Slope and Slide Remediation Town of Boston, Erie County
Date: June 14, 2024

SUMMARY

The accompanying resolution requests authority for the County Executive to execute an
amendment to accommodate an agreed upon change in scope to an existing Professional Design
Engineering Services Agreement for the Back Creek Road (CR438) Slope and Slide
Remediation, authorized by COMM. 12E- 9 on June 22, 2023 with Bergmann Associates,
Architects, Engineers, Landscape Architects & Surveyors, D.P.C. (Bergmann Associates).

FISCAL IMPLICATIONS

Funding for this Amendment is not to exceed $48,011.04, and is available in Fund 420, Funds
Center 123, Capital Project B.21103 - 2021 Road Slides Const Back Creek.

REASONS FOR RECOMMENDATION

The Town of Clarence has completed construction of this federal aid project (PIN 5763.59). It was
necessary for the Town to acquire Right of Way to facilitate drainage along this corridor. This Right
of Way parcel must now be transferred to Erie County for drainage maintenance purposes.

BACKGROUND INFORMATION

Bergmann Associates providing additional construction period engineering services as the
project required an unanticipated winter shutdown, as result of suspending the completion of
construction so that unforeseen embankment cracking could be monitored and evaluated
throughout the winter/spring and be repaired in 2024. The prescribed embankment repair work in
2024 and the completion of the remaining roadway work of the construction contract will result in
the construction inspection/support labor budgets being expended prior to the completion of the
project.

STEPS FOLLOWING APPROVAL
The County Executive will execute an amendment to the Professional Design Engineering

Services Agreement with Bergmann Associates. Upon full execution, payment for services
provided will be made.

COMM. 12E-24
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COMPTROLLER’S OFFICE REVIEW

The proposed legislation has been reviewed by the Office of the Comptroller and is related to
authorized capital projects for which there are sufficient appropriations for the action proposed.

—
n _C"E _g _%___;‘.;/m/w

Timothy C. Callan

Deputy Comptroller

Comptroller’s Office

Capital Project B.21103 - 2021 Road Slides Const Back Creek
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A RESOLUTION SUBMITTED BY:
DEPARTMENT OF PUBLIC WORKS
DIVISION OF HIGHWAYS

RE:  Amendment of Bergmann Associates, Architects, Engineers,
Landscape Architects & Surveyors, D.P.C.
Professional Design Engineering Services Agreement for
Back Creek Road (CR438) Slope and Slide Remediation
Town of Boston, Erie County

WHEREAS, authorization is being requested for the County Executive to execute an
amendment for additional construction period engineering design services to the Professional
Design Engineering Services Agreement for the Back Creek Road (CR438) Slope and Slide
Remediation (the "Agreement"), authorized by COMM. 12E-9 on June 22, 2023 with Bergmann
Associates, Architects, Engineers, Landscape Architects & Surveyors, D.P.C.; and

WHEREAS, the total cost of the amendment shall not exceed $48,011.04 and funds are
available in Fund 420, Funds Center 123, through Capital Project - B.21103 - 2021 Road Slides
Const Back Creek.

WHEREAS, the Department of Public Works, Division of Highways requires five (5)
certified copies of this resolution and the Office of the County Executive, the Division of
Budget and Management, and the Office of the Comptroller require one (1) certified copy of the
same.

NOW, THEREFORE, BE IT

RESOLVED, that the Erie County Legislature hereby authorizes the County Executive
or Deputy County Executive to execute an amendment to the existing Agreement with
Bergmann Associates, Architects, Engineers, Landscape Architects & Surveyors, D.P.C for
additional engineering design services in the amount not to exceed $48,011.04; and be it further

RESOLVED, that sufficient funding for this amendment is available in Fund 420, Funds
Center 123, Capital Project B.21103 - 2021 Road Slides Const Back Creek; and be it further

RESOLVED, that the Clerk of the Legislature be instructed to forward five (5) certified
copies of this resolution to the Department of Public Works, Division of Highways, and one
copy each to the County Executive’s Office, Comptroller’s Office and Division of Budget and
Management.
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TO: TIMOTHY C. CALLAN, COMPTROLLER’S OFFICE
RE: PROPOSED RESOLUTIONS REQUIRING RULE 55
CONTRACT APPROVAL CHECKLIST
CONFIRMATION OF AVAILABILITY OF FUNDS IN CAPITAL PROJECTS
REQUESTING DEPARTMENT COMPLETE ITEMS 1 THROUGH 5
1. CONTRACTOR'S NAME Bergmann Associates
$48,011.04
2. AMOUNT OF CONTRACT
3. PROJECT NUMBER
B.21103 - $48.011.04
4.  PROJECT TITLE Professional Design Engineering Services
Back Creek Rd Slope and Slide Remediation
Town of Boston, Erie County
5.  DEPARTMENT CONTACT Funding question: Darlene Svilokos at 7801

Letter pickup: Christy Weber at 8301

COMM. 12E-24
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COMPTROLLER'S OFFICE

6. AVAILABILITY OF FUNDS
7. PERFORMED BY

Date Sent to Comptroller’s Office:

[55 compt 10]

COMPLETE ITEMS 6 AND 7

S 10),232.%45

gl st
May 29 2024
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT
COMM. 12E-25 COUNTY EXECUTIVE Right-of-Way Acgu1s1t10n - Replacement of
Genesee Road Bridge
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CouNTY OF ERIE
MARK C. POLONCARZ

CouNTY EXECUTIVE
June 14, 2024

Erie County Legislature
92 Franklin Street, 4t Floor
Buffalo, New York 14202

RE: Right-of-Way (ROW) Acquisition
Replacement of Genesee Road (CR409) Bridge
over Hosmer Brook Bridge (BIN 3328690)
Project No. CAP-BR409-25
Town of Sardinia, Erie County

Dear Honorable Members:

We are forwarding for your approval a resolution seeking authorization for the County of
Erie to acquire Right-of-Way (ROW) to facilitate construction of the above referenced project.

Should your Honorable Body require further information, | encourage you to contact
William E. Geary, Jr., Commissioner of the Department of Public Works. Thank you for your
consideration on this matter.

Sincerely yours,

[l 46%venu—

Mark C. Poloncarz, Esq.
Erie County Executive

MCP/kwr/cw
Enclosure

cc: William E. Geary, Jr. Department of Public Works

RaTH BUILDING * 95 FRANKLIN STREET * BUFFALO, N.Y. ¢ 14202 * (716) 858-8500 * WWW&B]RWV 12E-25
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MEMORANDUM

To: Honorable Members of the Erie County Legislature
From: Department of Public Works/Division of Highways
Re: Right-of-Way (ROW) Acquisition

Replacement of Genesee Road (CR409) Bridge
over Hosmer Brook Bridge (BIN 3328690)
Project No. CAP-BR409-25
Town of Sardinia, Erie County

Date: June 14, 2024

SUMMARY

The accompanying resolution requests authority for the County of Erie to acquire Right-of-Way
(ROW) from the owners of the subsequently listed parcels and other such parcels as may become
necessary for the construction of the above referenced project. Acquisitions are de minimis.

TAX MAP SBL NUMBER Acquisition Type TOWNSHIP
SBL 311.00-2-27.12 FEE Sardinia
SBL 311.00-2-27.2 FEE Sardinia
SBL 311.00-2-27.2 Temp. Easement (TE) Sardinia
SBL 311.00-3-40 FEE Sardinia
SBL 311.00-3-5 FEE Sardinia

FISCAL IMPLICATIONS
Funding for the acquisitions in a sum not to exceed $28,000 is available in Fund 420, Fund Center
123, project B.17006 - 2017 Capital Right of Way (Countywide)

REASONS FOR RECOMMENDATION

Allow the County to acquire the necessary Right-of-Way for the construction of the referenced
Project.

BACKGROUND INFORMATION

This design of the Project was previously approved in Comm 12E-18 (2022). This Project has
construction funding in SAP account B.24010 - 2024 Pres of Bridge Cons Genesee Rd Bridg.
Acquisition of the Right-of-Way is necessary prior to the construction phase of the bridge
beginning.

CONSEQUENCES OF NEGATIVE ACTION

If Right-of-Way is not acquired the project cannot be constructed and the bridge will continue to
deteriorate and hinder travel for the general public.

STEPS FOLLOWING APPROVAL
The Right-of-Way necessary to construct the project will be acquired.

COMM. 12E-25
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COMPTROLLER'’S OFFICE REVIEW
The proposed legislation has been reviewed by the Office of the Comptroller and is related to an
authorized capital project for which there are sufficient appropriations for the action proposed.

_ //;’ CC@" _s/raps

Timothy C. Callan
Deputy Comptroller
Comptroller’s Office

B.17006 - 2017 Capital Right of Way (Countywide)

COMM. 12E-25
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A RESOLUTION SUBMITTED BY:
DEPARTMENT OF PUBLIC WORKS
DIVISION OF HIGHWAYS

RE: Right-of-Way (ROW) Acquisition
Replacement of Genesee Road (CR409) Bridge
over Hosmer Brook Bridge (BIN 3328690)
Project No. CAP-BR409-25
Town of Sardinia, Erie County

WHEREAS, the design of the referenced Project (the “Project”), was authorized by your
honorable body via Communication 12E-18 (2022), and to facilitate construction it is necessary
for the County of Erie (the “County”) to acquire by easement and/or fee, portions of parcels of
real property in the vicinity of the project as follows:

TAX MAP SBL NUMBER Acquisition Type TOWNSHIP
SBL 311.00-2-27.12 FEE Sardinia
SBL 311.00-2-27.2 FEE Sardinia
SBL 311.00-2-27.2 TE (Temporary Easement)  Sardinia
SBL 311.00-3-40 FEE Sardinia
SBL 311.00-3-5 FEE Sardinia

and

WHEREAS, such portions of parcels necessary to be acquired by the County are herein
referred to as the “Subject Properties”; and

WHEREAS, the acquisitions of the Subject Properties is expected to be de minimis in
nature; and

WHEREAS, the estimated total cost of acquisitions of the Subject Properties is $28,000;
and

WHEREAS, it is necessary, for each Subject Property, for the County to establish the
amount of just compensation, prepare offers of acquisition and to negotiate those offers with the
owners of the Subject Properties for respective just compensation amounts; and

WHEREAS, it will be necessary to prepare and execute all appropriate documents
relating to acquiring easement and/or fee interests in the necessary ROW; and

WHEREAS, should one or more owners of the Subject Properties refuse to convey such
portion of their real property to the County for an amount not exceeding fair market value, it will
be necessary for the County to acquire the Subject Property by commencing eminent domain
proceedings; and

WHEREAS, the Department of public Works, Division of Highways requires five (5)
certified copies of this resolution and the Office of the County Executive, the Division of Budget
and Management, and the Office of the Comptroller require one (1) certified copy of the same.

COMM. 12E-25
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NOW, THEREFORE, BE IT

RESOLVED, that the Erie County Legislature hereby authorizes Erie County to enter
into all necessary contracts and agreements required for the acquisition of real property from the
owners of the Subject Properties to facilitate the construction of the Project; and be it further

RESOLVED, the public interest will not be prejudiced by the construction of the Project
due to the de minimis nature of the acquisitions of the Subject Properties; and be it further

RESOLVED, that a sum not to exceed $28,000 from Fund 420, Fund Center 123, project
B.17006 - 2017 Capital Right of Way (Countywide) be made available to cover all costs of
ROW acquisitions; and be it further

RESOLVED, that authorization is hereby given for the Commissioner of Public Works,
or his authorized representatives, including Popli Architecture + Engineering & LS, DPC dba
Popli Design Group, to act on behalf of the County in connection with the acquisition of the
Subject Properties from their respective owners including the establishment and negotiation of
offers which he believes to represent just compensation for the real property interests to be
acquired; and be it further

RESOLVED, that the County Attorney shall prepare, and the County Executive shall
execute all appropriate documents relating to acquiring easement and/or fee interests in the
necessary ROW,; and be it further

RESOLVED, that authorization is hereby given for Erie County to commence eminent
domain procedures should one or more owners of the Subject Properties refuse to convey such
portions of their real property to the County for an amount not to exceed the just compensation

determined by the Commissioner of Public Works, or his authorized representatives; and be it
further

RESOLVED, that the Clerk of the Legislature forward five (5) certified copies of this
resolution to the Department of Public Works, Division of Highways, and one copy each to the
County Executive’s Office, Comptroller’s Office and Division of Budget and Management..
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TO: TIMOTHY C. CALLAN, COMPTROLLER’S OFFICE

PROPOSED RESOLUTIONS REQUIRING RULE 55

CONTRACT APPROVAL CHECKLIST
CONFIRMATION OF AVAILABILITY OF FUNDS IN CAPITAL PROJECTS

REQUESTING DEPARTMENT

1. CONTRACTOR'S NAME

2. AMOUNT OF CONTRACT

3. PROJECT NUMBER

4. PROJECT TITLE

5. DEPARTMENT CONTACT

COMPTROLLER'S OFFICE

6. AVAILABILITY OF FUNDS
7.  PERFORMED BY

Date Sent to Comptroller’s Office:

[55 compt 10]

COMPLETE ITEMS 1 THROUGH 5

Property Owners as Required

$28,000

B.17006 - 2017 Capital ROW (Cntywide)

Replacement of Genesee Road (CR409)
over Hosmer Brook Bridge BIN 3328690
Project No. CAP-BR409-25

Funding questions:

Darlene M. Svilokos, PE at 7801
Letter pickup: Christy Weber at 8301

COMPLETE ITEMS 6 AND 7

M‘}X‘.\/

..!‘5_03,_15; 202Y
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Erie County Legislature
Meeting Date: 06/20/2024

SUBJECT

COMM. 12M-1 NFTA COUNSEL

NFTA - Notice of Proposed Rulemaking
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Niagara Frontier Transportation Authority
Serving Buffalo Niagara

181 Ellicott Street
Buffalo, New York 14203
716-855-7300

Fax: 716-855-7657
TDD: 855-7650
www.nfta.com

June 3, 2024

Ms. Olivia Owens

Clerk of the Legislature
Erie County Legislature

92 Franklin Street, 4™ Floor
Buffalo, New York 14202

Re: Niagara Frontier Transportation Authority (NFTA)
— Notice of Proposed Rulemaking

Dear Ms. Owens:

Pursuant to section 1299-t of the Public Authorities Law, notice is hereby given of a
proposed amendment to 21 NYCRR part 1159, the Procurement Guidelines (the “Guidelines”) of
the NFTA and Niagara Frontier Transit Metro System, Inc. Enclosed is a copy of the NFTA’s
proposed form of Notice of Proposed Rulemaking together with the attachments to be filed
therewith, including details of the proposed revisions.

If you have any questions or require any additional information, please call me ([716] 855-
7398) or e-mail (Michael.Flaherty@NFTA.com).

NIAGARA FRONTIER TRANSPORTATION
AUTHORITY

Very truly yours,

v«é[§ﬁés‘>ﬁ

Michael J. Ffaherty, Jr.
Counsel

Encs.

COMM. 12M-1
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For Department of Stale use only/

NOthG Of Proposed RUIe Ma klng Niagara Frontier Transportation Authority

(SUBMITTING AGENCY)

[ 1 Approval has been granted by Executive Chamber to propose this rule making.
[x] This rule making does not require Executive Chamber approval.

NOTE: Typing and submission instructions are at the end of this form. Please be sure to COMPLETE ALL ITEMS. Incomplete
forms will be cause for rejection of this notice.

—__ !_ =
7. A. Proposed action: -

Amendmentof  Parts 1159.3,1159.4, and 1159.5 Title_21 NYCRR

Title NYCRR

Title NYCRR

Title NYCRR

Title NYCRR

Title NYCRR

B. [ Thisisaconsensusrule making. A statement is attached setting forth the agency’s determination that no
person is likely to object to the rule as written [SAPA §202(1)(b)(i)].

C. [ ] This rule was previously proposed as a consensus rule making under I.D. No i
Attached is a brief description of the objection that caused/is causing the prior notice to be withdrawn
[SAPA §202(1)(e)]. ‘

D. [] This rule is proposed pursuant to [SAPA §207(3)], 5-Year Review of Existing Rules (see also item 16).

2. Statutory authority under which the rule is proposed:
Public Authorities Law, section 1299-t

3. Subject of the rule:

Procurement Guidelines of the Niagara Frontier Transportation
Authority and Niagara Frontier Transit Metro System, Inc.

4. Purpose of the rule:
To amend Procurement Guidelines to reflect clarifying provisions and change signing authority level.

5. Public hearings (check box and complete as applicable):
[ A public hearing is not scheduled. (SKIP TO ITEM 8)
[] A public hearing is required by law and is scheduled below. (Note: first hearing date must be at least 60
days after publication of this notice unless a different time is specified in statute.)
[ ] A public hearing is not required by law, but is scheduled below.

DOS-0001 (Rev. 1/18)

COMM. 12M-1
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NOTICE OF PROPOSED RULE MAKING (Rev. 1/18) PAGE2OF 5

Time: Date: Location:

6. Interpreter services (check only if a public hearing is scheduled):
[1 Interpreterservices will be made available to hearing impaired persons, at no charge, upon written request
to the agency contact designated in this notice.

7. Accessibility (check appropriate box only if a public hearing is scheduled):
[ ] All public hearings have been scheduled at places reasonably accessible to persons with a mobility
impairment.
[ ] Attachedis a list of public hearing locations that are not reasonably accessible to persons with a mobility
impairment. An explanation is submitted regarding diligent efforts made to provide accessible hearing
sites.

8. Terms of rule (SELECT ONE SECTIONY):
A. [ ] The full text of the rule is attached because it does not exceed 2,000 words.
B. [x] A summary of the rule is attached because the full text of the rule exceeds 2,000 words.

x Full text is posted on the following State website. [Pursuant to SAPA §202(7)(d), provide
sufficient information to enable the public to access the fuil text without extensive searching. For
example, provide a URL or a title to either a webpage or a specific section of the website where
the full text is posted]:
https://www.nfta.com/about/public-information-center/procurement-guidelines

C. [ ] Pursuant to SAPA §202(7)(b), the agency elects to print a description of the subject, purpose and
substance of the rule as defined in SAPA §102(2)(a)(ii) [Rate Making]. Web posting of full text of
such rule is not required [SAPA §202(1)(a)].

9. The text of the rule and any required statements and analyses may be obtained from:
Agency contact Michael J. Flaherty, Jr.
Agency Name _Niagara Frontier Transportation Authority
Office address 181 Ellicott Street
Buffalo, New York 14203
Telephone (716) 855-7398 E-mail- Michael.Flaherty@NFTA.com

10. Submit data, views or arguments to (complete only if different than previously named agency contact):

Agency contact

Agency name
Office address

Telephone E-mail:

11. Public comment will be received until:
[x] 60 days after publication of this notice (MINIMUM public comment period).

[ ] 5 days after the last scheduled public hearing required by statute (MINIMUM, with required hearing).
[] Other: (specify)

COMM. 12M-1
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NOTICE OF PROPOSED RULE MAKING (Rev. 1/18) PAGE3 OF 5

12. A prior emergency rule making for this action was previously published in the
issue of the Register, 1.D. No. = :

13. Expiration date (check only if applicable):
[ ] This proposal will not expire in 365 days because it is for a "rate making" as defined in SAPA §102
(2)(a)(ii).
14. Additional matter required by statute:
[] Yes (include below material required by statute).

[l No additional material required by statute.
15. Regulatory Agenda (See SAPA §202-d[1]):

[ ] This rule was a Regulatory Agenda item for this agency in the following issue of the State Register:

[ ] This rule was not under consideration at the time this agency submitted its Regulatory Agenda for
publication in the Register.

[X] Not applicable.

16. Review of Existing Rules (ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS)
This rule is proposed pursuant to SAPA §207 (item 1D applies) (check applicable boxes):

Attached is a statement setting forth a reasoned justification for modification of the rule. Where
appropriate, include a discussion of the degree to which changes in technology, economic conditions or
other factors in the area affected by the rule necessitate changes in the rule.

Attached is an assessment of public comments received by the agency in response to its publication of
a list of rules to be reviewed.

An assessment of public comments is not attached because no comments were received.
[X] Not applicable.

17. Regulatory Impact Statement (RIS)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS, EXCLUDING SUMMARIES
OF STUDIES, REPORTS OR ANALYSES [Needs and Benefits]):

A. The attached RIS contains:
[] The fulltext of the RIS.
[] Asummary of the RIS.

Full text is posted on the following State website. [Pursuant to SAPA §202(7)(d), provide
sufficient information to enable the public to access the full text without extensive searching. For
example, provide a URL or a title to either a webpage or a specific section of the website where
the full text is posted]: -

[ ] A consolidated RIS, because this rule is one of a series of closely related and simultaneously proposed
rules or is virtually identical to rules proposed during the same year.
B. A RIS is not attached, because this rule is:
[] subject to a consolidated RIS printed in the Register under L.D. No.: * :
issue date: .
[ 1 exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].
[\ exempt, as defined in SAPA §102(11) [Consensus Rule Making].

C. [] A statementis attached claiming exemption pursuant to SAPA § 202-a (technical amendment).

COMM. 12M-1
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NOTICE OF PROPOSED RULE MAKING (Rev. 1/18) PAGE4 OF 5

18. Regulatory Flexibility Analysis (RFA) for small businesses and local governments
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS):

A. The attached RFA contains:

[]
[]

[]

The full text of the RFA.
A summary of the RFA.

Full text is posted on the following State website. [Pursuant to SAPA §202(7)(d), provide
sufficient information to enable the public to access the full text without extensive searching. For
example, provide a URL or a title to either a webpage or a specific section of the website where
the full text is posted]:

A consolidated RFA, because this rule is one of a series of closely related rules.

B. [ ] A statement is attached explaining why a RFA is not required. This statement is in scanner format and

explains the agency's finding that the rule will not impose any adverse economic impact or reporting,
recordkeeping or other compliance requirements on small businesses or local governments and the
reason(s) upon which the finding was made, including any measures used to determine that the rule will
not impose such adverse economic impacts or compliance requirements.

C. A RFA is not attached, because this rule:

[]

[]
4

is subject to a consolidated RFA printed in the Registerlunder I.D. No.: -
issue date: .
is exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].

is exempt, as defined in SAPA §102(11) [Consensus Rule Making].

19. Rural Area Flexibility Analysis (RAFA)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS):

A. The
[]
[]

[]
B. []

attached RAFA contains:
The full text of the RAFA.

A summary of the RAFA.

Full text is posted on the following State website. [Pursuant to SAPA §202(7)(d), provide
sufficient information to enable the public to access the full text without extensive searching. For
example, provide a URL or a title to either a webpage or a specific section of the website where
the full text is posted]:

A consolidated RAFA, because this rule is one of a series of closely related rules.

A statement is attached explaining why a RAFA is not required. This statement is in scanner format and
explains the agency's finding that the rule will not impose any adverse impact on rural areas or reporting,
recordkeeping or other compliance requirements on public or private entities in rural areas and the
reason(s) upon which the finding was made, including what measures were used to determine that the
rule will not impose such adverse impact or compliance requirements.

C. A RAFA is not attached, because this rule:

(]

[]
b

is subject to a consolidated RAFA printed in the Register under .D. No.: :
issue date: |

is exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].

is exempt, as defined in SAPA §102(11) [Consensus Rule Making].

COMM. 12M-1
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NOTICE OF PROPOSED RULE MAKING (Rev. 1/18) PAGES5 OF 5

20. Job Impact Statement (JIS)
(SELECT AND COMPLETE ONE; ALL ATTACHMENTS MUST BE 2,000 WORDS OR LESS):

A. The attached JIS contains:
[} The full text of the JIS.
[1 Asummary of the JIS.

[] Full text is posted on the following State website. [Pursuant to SAPA §202(7)(d), provide
sufficient information to enable the public to access the full text without extensive searching. For
example, provide a URL or a title to either a webpage or a specific section of the website where
the full text is posted]:

[] A consolidated JIS, because this rule is one of a series of closely related rules.

B. [ ] A statement is attached explaining why a JIS is not required. This statement is in scanner format and
explains the agency's finding that the rule will not have a substantial adverse impact on jobs and
employment opportunities (as apparent from its nature and purpose) and explains the agency'’s finding
that the rule will have a positive impact or no impact on jobs and employment opportunities; except when
it is evident from the subject matter of the rule that it could only have a positive impact or no impact on
jobs and employment opportunities, the statement shall include a summary of the information and
methodology underlying that determination.

[ ] A JIS/Request for Assistance [SAPA §201-a(2)(c)] is attached.
C. A JISis not attached, because this rule:

[ ] is subject to a consolidated JIS printed in the Registerunder 1.D. No.: _
issue date: .

[] is exempt, as defined in SAPA §102(2)(a)(ii) [Rate Making].
[ ] is proposed by the State Comptroller or Attorney General.

AGENCY CERTIFICATION (To be completed by the person who PREPARED the notice.)

| have reviewed this form and the information submitted with it. The information contained in this notice is correct to
the best of my knowledge.

| have reviewed Article 2 of SAPA and Parts 260 through 263 of 19 NYCRR, and | hereby certify that this notice
complies with all applicable provisions.

Name Michael J. Flaherty, Jr. Signature% CM%/G \ b
" =) e

Address 181 Ellicott Street, Buffalo, New York 14203

Telephone (716) 855-7398 E-Mail Michael.Flaherty@NFTA.com

Date 05/31/2024

Please read before submitting this notice:
1. Except for this form itself, all text must be typed in the prescribed format as described in the Department
of State's Register procedures manual, Rule Making in New York.

2. Rule making notices, with any necessary attachments (in MS Word), should be e-filed via the
Department of State website.
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Niagara Frontier Transportation Authority
Statement of Determination that No Person is Likely to Object to the Rule as Written — 21 NYCRR part 1159
No person is likely to object to the amendment of the rule, as written, because the changes made are
technical in nature and limited to (i) reflecting an immaterial increase in the purchasing authority of certain
membets of management, (ii) making conforming changes for purposes of consistency throughout the rule, and
(iii) making clarifying changes that are expected to be beneficial to individuals who participate in the NFTA
contracting and procurement processes. In addition, the changes made to the referenced rule are not expected to
adversely impact jobs or employment opportunities, nor are they expected to adversely impact any business or

industry that participates, or is eligible to participate, in the NFTA contracting and/or procurement processes.

COMM. 12M-1
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Niagara Frontier Transportation Authority

Subdivisions (b), (c), (d), (), (), (g), (), (i), (), (&), (D), (m), (), (0), (p), (@), (r), and (s) of
section 1159.3 are renumbered subdivisions (c), (d), (), (), (g), (h), (i), G), k), (), (m), (n), (0),

(0), (@), (¥), (s) and (t) and a new subdivision (b) is added to read as follows:

(b) Airport Concession Disadvantaged Business Enterprise (ACDBE): Small business concern

as defined pursuant to section 3 of the Small Business Act: (a) which is at least 51 percent owned

by one or more socially and economically disadvantaged individuals or. in the case of a publicly-

owned business. at least 51 percent of the capital stock of which is owned by one or more

socially and economically disadvantaged individual: (b) whose management and daily business

operations are controlled by one or more of the socially and economically disadvantaged

individuals who own it: and (c) owns and controls a concession as defined under 49 CFR 23.3.

Newly renumbered subdivision (1) of section 1159.3 is.amended to read as follows:

(1) Emergency. Danger or threat of harm to life, health, safety, environment, or property which
requires immediate action; provided, that an emergency procurement shall be made with such
competition as is practicable under the circumstances and a written determination of the basis for
the emergency and for the selection of the particular contractor shall be included in the

procurement file. Emergency is a subcategory of ["sole source."] “non-competitive

procurement.”

Newly renumbered subdivision (m) of section 1159.3 is amended to read as follows:

COMM. 12M-1
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(m) Exigency. Prospect of interruption to, or obstruction of, the authority's efficient opération or
adequate provision of service, arising from an unforeseen circumstance. Exigency is a

subcategory of ["sole source."] “non-competitive procurement.”

Newly renumbered subdivision (n) of section 1159.3 is amended to read as follows:

(n) Expediency. Prospect of an outcome not in the best interest of the authority arising from
adherence to the means and method of the procurement prescribed herein or, alternatively,
adherence to these guidelines is impractical or inappropriate given all the existing circumstances,
none of which were foreseeable or controllable by the authority. Expediency is a subcategory of

["sole source."] “non-competitive procurement.”

Subdivisions (t), (W), (), (W), (%), (), (2), (aa), (ab), (ac), (ad), (ae), (af), (ag), (ah), (ai), (a)),

(ak), (al), (am), (an), (ao), and (ap) of section 1159.3 are renumbered subdivisions (u), (v), (W),

X), (), (2), (aa), (ab), (ac), (ad), (a¢), (af), (ag), (ah), (ai), (aj), (ak), (al), (am), (an), (a0), (ap),

(aq), and (ar) and a new subdivision (u) is added to read as follows:

(u) Non-Competitive Procurement. A general category of awards where competition is waivable,

or is not feasible under the circumstances. as determined by the Procurement Department and

authorized by the Executive Director. The included subcategories are: single bid. single source.

sole source, exigency. expediency. and emergency.

Newly renumbered subdivision (w) of section 1159.3 is amended to read as follows:

(w) Procurement. The buying, purchasing, renting, leasing, or other acquisition by the authority,

of products, services, or public works, excepting:

(1) the purchase of periodicals, reference materials, treatises, or professional research tools;
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(2) the payment of membership fees. fees or tuition associated with continuing education

courses, training courses, conferences, seminars and symposiums;

(3) expenditures governed by the authority's "Travel Policy and Guidelines";

(4) the purchase of advertising space or advertising time in any medium; and

(5) the purchase of catering services.

Newly renumbered subdivision (ag) of section 1159.3 is amended to read as follows:

(ag) Single bid. Two or more competitive bids are solicited and only one bid is received. A single

bid is a subcategory of ["sole source."] “non-competitive procurement.”
Newly renumbered subdivision (ah) of section 1159.3 is amended to read as follows:

(ah) Single source. [The goods or services to be procured are available from only one responsible
source; or no other goods or services will satisfy the authority's requirements; or prior State,

Federal or board approval has been granted. Single source is a subcategory of "sole source."] A

single source procurement is one in which. although there are two or more potential bidders. the

authority has determined that it is in the best interest of the State to procure from a particular

bidder without conducting a formal competitive procurement. It is expected that this shall be

rarely used by the authority. Single Source is a subcategory of “non-competitive procurement.”

Newly renumbered subdivision (ai) of section 1159.3 is amended to read as follows:

(ai) Small purchase. The acquisition of goods or services having an actual price less than [$

100,000] or equal to $150.000 (see section 1159.4(q) of this Part.

Newly renumbered subdivision (aj) of section 1159.3 is amended to read as follows:
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(ai) Small purchase formal bidding. A small purchases method of procuring goods or services

[under 100,000] less than or equal to $150.000, based upon competitive selection following the
publication of a notice of procurement opportunity in the NEW YORK STATE CONTRACT

REPORTER and the acceptance of sealed bids or proposals.
Newly renumbered subdivision (ak) of section 1159.3 is amended to read as follows:

(ak) Small purchase informal bidding. A small purchases method of procuring goods or services
under $ 50,000, based upon competitive selection which may be made on the basis of written [or
telephonic] quotes and in accordance with the guidelines set forth in section 1159.4(q)(3) of this
Part; provided, however, that procurement requirements shall not be artificially divided in order

to constitute a small purchase.
Newly renumbered subdivision (al) of section 1159.3 is amended to read as follows:

(al) Sole source. [A general category of awards where competition is waivable, or is not feasible
under the circumstances, as determined by the procurement department and authorized by the
executive director. The included subcategories are: single bid; exigency; expedience; and single

source.] The goods or services to be procured are available from only one responsible source: or

no other or services will satisfy the authority’s requirements as determined by the

procurement department and authorized by the executive director: or prior state, federal.

or board approval has been granted. Sole Source is a subcategory of “non-competitive

procurement.”

Subdivision (a) (6) of section 1159.4 is amended to read as follows:

COMM. 12M-1
Page 21 of 104



COMM. 12M-1
Page 22 of 104



(6) EEO/diversity development department. The Office of EEO/Diversity Development shall
develop DBE and ACDBE goals. EEO/diversity development will monitor DBE and ACDBE
participation [for Federal and State funded projects]. The EEO/diversity development department

will also report DBE and ACDBE utilization to appropriate Federal and State agencies.

Subdivision (b) (1) of section 1159.4 is amended to add two subparagraphs to be numbered (x)

and (xi) which read as follows:

(x) Has the bidder provided their DBE. ACDBE. MBE. WBE. SDVOB utilization plans (if
required)?

(xi) Has the bidder provided a Diversity Practices Questionnaire (if required)?

Subdivision (b) (2) of section 1159.4 is amended to add two subparagraphs to be numbered (xiv)

and (xv) which read as follows:

(xiv) Past history of untimely DBE. ACDBE. MBE. WBE. or SDVOB utilization reports

on previous authority contracts.

(xv) Past history of untimely EEO workforce utilization reports on previous authority contracts.

Subdivision (c) (1) of section 1159.4 is amended to read as follows:
(c) Board approval. Board approval is required for each of the following:

(1) all contracts for goods or services in the actual or estimated value of [$ 100,000 or more]
greater than $150.000;

Subdivision (d) (1) of section 1159.4 is amended to read as follows:

(d) Buy America.
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(1) Federal requirements. Procurements which include Federal funds are subject to Federal Buy

America requirements. Generally, this means that steel, iron, construction materials and/or

manufactured products which are incorporated in public works or product purchases are to have
been produced domestically in the United States, unless a waiver has been granted by a Federal

agency or the project is subject to a general waiver (see[,] 49 USC §5323(3), 49 CFR 661.7

appendix A) or included in the FAA Nationwide Buy America Waivers Issued list. [General
waivers have been established for microcomputer equipment, including software, and purchases
of $ 150,000 or less. Rolling stock must have a 65 percent domestic content in years 2018 and
2019 and a 70 percent domestic content in 2020 and beyond, and final assembly must take place

in the United States.] The authority will follow the guidance provided by the Infrastructure

Investment and Jobs Act (Pub. L. No. 117-58). which includes the Build America. Buy

America Act and the relevant regulations resulting therefrom. When procuring rolling stock.

which includes train control. communication. traction power equipment, and rolling stock

prototypes. the cost of the components and subcomponents produced in the U.S. must be more

than 70 percent. Final assembly for rolling stock also must occur in the U.S. Additionally. rolling

stock procurements are subiject to the pre-award and post-delivery Buy America audit provisions

(see 49 USC §5323(m). 49 CFR part 663).

Subdivision (d)(2)(i) of section 1159.4 is amended to read as follows:

(2) State requirements.

(i) Product purchase contracts for supplies. material or eq uipment involving an estimated

expenditure in excess of $ 50,000 shall require that to the extent such products are made of,

fabricated from, or contain steel components that such steel components are produced or made in
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whole or substantial part in the U.S., its territories or possessions, except in the procurement of
motor vehicles and automobile equipment assembled in Canada in conformity with the

Automotive Products Trade Act of 1965 or any amendments thereto.
Subdivision (f) (6) (i) and (ii) of section 1159.4 is amended to read as follows:

(6) Waiver. (i) Bid and maintenance bond requirements may be waived prior to bid date by the
executive director or [his] their designee for cause. In instances where such bonds are not
required payment shall be withheld until full and complete performance has been accomplished

under the terms of the contract.

(ii) Performance security and labor and material payment bonds may be waived by the executive
director or [his] their designee, prior to the bid date, in accordance with State Finance Law,
section 137(1), provided that the aggregate amount of the contract is under $ 100,000 and that
the authority retains 20 percent from each progress payment or estimate until the entire contract
work has been completed and accepted, at which time the executive director or [his] their
designee may authorize, pending the payment of the final estimate, the release of up to 75

percent of the retained percentage.
Subdivision (h) (1) of section 1159.4 is amended to read as follows:

(h) Sealed bidding. (1) Sealed bidding is the preferred procurement method for acquisitions of [$

50,000] $25.000 or more where the following factors are present:
Subdivision (h) (2) (i) of section 1159.4 is amended to read as follows:

(2) Sealed bidding is not required when:
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(i) the purchase is under [$ 50,000] $25,000 and an informal, small purchase procurement

procedure is being followed;
Subdivision (j) (1) of section 1159.4 is amended to read as follows:
(j) Negotiation.

(1) Procurement by negotiation is the preferred procurement method for acquisitions of [$

50,000] $25.000 or more where one or more of the following factors are present:
Subdivision (j) (2) (i) of section 1159.4 is amended to read as follows:
(2) Procurement by negotiation is not required when:

(i) the purchase is under [$ 50,000] $25.000 and an informal, small purchase procurement

procedure is being followed;
Subdivision (k) (1) of section 1159.4 is amended to read as follows:
(k) Qualifications-based procurement.

(1) This method is required in procuring architectural, engineering, planning and certain related
services whenever State or Federal funds will or may be used. There are differences between the
Federal Aviation Administration and Federal Transit Administration as to what services are
required to be procured in this manner, so reference should be made to the most current version

of FAA Advisory Circular 150/5100-14E, FTA Advisory Circular 4220.1F [For] or New York

State law for guidance.

Subdivision (k) (2) (xiii) (1) of section 1159.4 is amended to become subdivision (1):
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[(1)] (1) Options. An option is a unilateral right in a contract by which, for a specified time, the
authority may acquire additional equipment, supplies, or services than originally procured. An
option may also extend the term of the contract. An option must be evaluated as part of the
original contract award. In addition, for procurements funded by the Federal Transit
Administration, a cost and price analysis must be conducted at the time of exercise of the option

in order to ensure that the option price is still fair and reasonable.
Subdivision (n) (1), (2), (3) and (4) of section 1159.4 is amended to read as follows:

(n) [Sole-source awards.] Non-competitive procurements. (1) A [sole source award] non-

competitive procurement shall not be justified on the basis of

(i) a lack of advance planning by the initiating department; or

(ii) concerns related to the amount of funds available (i.e., funds will expire) to the authority for

the acquisition of supplies or services.

(2) A [sole-source award] non-competitive procurement is justified under circumstances limited

to the following:

(i) a validated "single bid" (subdivision (n)(3) of this section);

(i) emergency (subdivision [(1x)] (y) of this section);
(iii) exigency (subdivision [(Ix)] (v) of this section);

(iv) expediency (waiver of competition, for cause, by a two-thirds vote of the board of

commissioners) (subdivision [(y)] (z) of this section); or

A new subdivision (n)(2)(vi) is added to section 1159.4 and reads as follows:
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(vi) A validated “Sole Source” (subdivision (n)(5) of this section).

A cost or price analysis must be prepared for all [sole source awards] non-competitive

procurements in accordance with FTA guidelines.

(3) A single bid is not validated for purposes of [sole source] non-competitive award until

authority staff:

(4) A single source is not validated for purposes of a [sole source] non-competitive award until

authority staff investigates and documents one or more of the following circumstances:

Subdivision (n)(5) of section 1159.4 is renumbered subdivision (n)(6) and a new paragraph

(n)(5) is added to read as follows:

(5) A sole source is not validated for purposes of a non-competitive award until staff authority

investigates and documents one or more of the following circumstances: (i) only one

manufacturer makes the item meeting required specifications and that manufacturer sells only

direct or exclusively through one regional/national distributor: (ii) item must be identical to

equipment already in use to ensure compatibility with existing equipment or systems. and that

item is available from only one source; (iii) only one service provider maintains the required

certification for services required by the authority.

Subdivision (n) of section 1159.4 is amended to add new paragraph (7) to read as follows:

7) The individual responsible for recommending a “Single Bid.” “Single Source.” or “Sole

Source.” shall prepare a justification based on the format prescribed by the procurement

department. At a minimum. the justification shall set forth the following information:

COMM. 12M-1
Page 33 of 104



COMM. 12M-1
Page 34 of 104



i) vendor name and contact information: (ii) funding source: (iii) independent cost estimate

(accompanied by the “Independent Cost Estimate Form™): (iv) description of goods and services

to be procured: (v) identification of non-competitive procurement sole source method:

an explanation of why the selected vendor is the only available source to provide the

goods or services: and. (vi) an explanation of why the price is considered fair and reasonable.

The approval of the non-competitive procurement shall not be granted until the foregoing

information has been reviewed and endorsed by the director of procurement & supply chain or

their designee and sent to the executive director for final approval.

Note: With the exception of awards made under subparagraphs (n)(4)(i), (ii) and (iii) the
aggregate value of single source, unadvertised awards to any one firm or person shall not exceed

[$ 100,000] $150.000 per year, absent board approval.
Subdivision (q)(2), (3) and (5) of section 1159.4 is amended to read as follows:
(q) Small purchases.

(2) Formal bidding. Contracts for goods or services equal to or in excess of $ 50,000, but [less

than $ 100,000] equal to or less than $150.000 may be awarded by the executive director or [his]

their designee, upon satisfaction of the following minimum requirements:

(3) Informal bidding. Contracts for goods or services for:

(i) [less than $ 100,000] $150.000 or less may be awarded by the executive director or [his/her]
their designee; provided, however, that if such contract is a GBNRTC or NITTEC contract, it

shall first be approved by its board of directors; or
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(ii) less than [$ 10,000] $15.000 may be awarded by the general counsel, the chief financial

officer, any general manager or director, the executive director of the GBNRTC or the executive
director of NITTEC, or their respective designee (note, that any such delegation must be in

writing), upon satisfaction of the following minimum requirements:

(b) at least three written [or telephonic] quotes must be solicited for purchases equal to or over [$
3,000] $5.000 and under $ 50,000. Purchases [under $ 3,000] up to $5.000 may be made without

quotes, if the procurement manager or [her] their designee considers the prices to be fair and

reasonable;

(d) in the case of procurements of [$ 3,000] $5.000 or more, if three or more quotations cannot
be obtained because there is not a sufficient number of suppliers able to meet the purchase

requirements (including timely delivery), such facts shall be set forth in writing.

(5) In the event a single source, sole source. or single bid selection is the subject of a small

purchase under $ 50,000, authorization for the purchase must come from the executive director.
Subdivision (£)(2) and (3) of section 1159.4 is amended to read as follows:

(t) Professional service contracts.

(2) Professional service contracts which do not exceed [$ 100,000] $150.000 and will not involve
services to be rendered in excess of one year may be awarded following either the formal bidding

or informal bidding small purchase guidelines set forth in subdivision [(0)] (q) of this section, as

is appropriate.

(3) The selection of professional service contractors shall be on a competitive basis, except that

the board may waive competition by a two-thirds vote of the members in attendance at a meeting
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of the board, if it is in the best interests of the authority to do so. The standard of best interest of
the authority may, but need not be based upon one or more of the following criteria for the

selection of professional service contractors:

(v) lack of responsible competition, as validated pursuant to subdivision [(k)] (n) of this section,

supra,
Subdivision (u) (2) of section 1159.4 is amended to read as follows:

(u) Disadvantaged and Airport Concession Disadvantaged business enterprises/minority women

business enterprises/service-disabled veteran-owned business.

(2) An updated list of all DBE certified firms in New York State may be obtained from the New

York State Unified Certification Program website at

[WWW.NYSUCPNEWNYCONTRACTS.COM] https:/nysucp.newnycontracts.com/. A
directory of MWBE certified firms may be obtained from the New York State MWBE website at
[NYNEW.NYCONTRACTS.COM]

https://ny.newnycontracts.com/FrontEnd/searchcertifieddirectory.asp. A list of all SDVOB

certified firms in New York State may be obtained from the New York State Office of General
Services website at [WWW.ONLINE.OGS.NY.GOV/SDVOB/SEARCH]

https://sdves.ogs.ny.gov/business-search. The procurement department shall be responsible for

referencing such lists prior to the publication of a notice of procurement opportunity to determine

the availability of certified SDVOB, MBE and WBE entities.

The Office of Equal Opportunity/Diversity Development shall be responsible for referencing
such lists prior to the publication of a notice of procurement opportunity to determine the

availability of certified DBE and ACDBE.
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Subdivision (x) (1) of section 1159.4 is amended to read as follows:
(x) Contract modifications, change orders and supplemental agreements.

(1) Change orders, supplemental agreements or other contract modifications which alter a
procurement contract shall be approved by either the board, the executive director, the general
counsel, the chief financial officer, the executive directors of GBNRTC and NITTEC, a general
manager, or director as is appropriate and as is limited by the levels of authorization outlined in

subdivision [(n)] (q) of this section, small purchases.

Subdivision (x) of section 1159.4 is amended to add two new paragraphs to be numbered (6) and

(7) which read as follows:

(6) The procurement compliance manager will evaluate the updated agreement and determine if

MBE. WBE. or SDVOB participation goals need to be updated due to the revised scope.

(7) The Office of EEO/Diversity Development will evaluate the updated agreement and

determine if DBE or ACDBE participation goals need to be updated due to the revised scope.

Subdivision (y) of section 1159.4 is amended to read as follows:

(y) Emergency or exigency.

(1) The general counsel, chief financial officer, executive directors of GBNRTC and NITTEC
and general managers and directors, or their designees, are authorized to declare an emergency or
exigency and to make awards not to exceed [$ 9,999] $14.999, per occurrence, and shall report
same to the executive director at the earliest opportunity, as described in paragraph (5) of this
‘subdivision. The delegation of this authority must be in writing and the designee must report

directly to the authorized individual.
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(2) In the event the authorization limit set forth in paragraph (1) of this subdivision will be
exceeded, the general counsel, chief financial officer, executive directors of the GBNRTC and
NITTEC, directors or general managers shall contact the executive director or in [his] their
absence the [chairman] chair of the board. The executive director is authorized to declare an
emergency or exigency and to make awards not to exceed [$ 100,000] $150.000, per occurrence
and shall report same to the [chairman] chair at the earliest opportunity, as described in

paragraph (5) of this subdivision.

(3) In the event the authorization limit set forth in paragraph (2) of this subdivision will be
exceeded, the executive director shall contact the [chairman] chair of the board, or in [his] their
absence, the vice [chairman] chair of the board. The [chairman] chair (or if applicable, the vice
[chairman] chair), is authorized to declare an emergency or exigency and to make awards which

may exceed [$ 100,000] $150.000.

(4) In the event the final contract amount owed is equal to or greater than [$ 100,000] $150.000,
the individual responsible for declaring the emergency or exigency shall prepare and submit a
"Declaration of Emergency/Exigency Report" to the executive director for submittal to the board
at the earliest possible board meeting. [The "Single Source Validation Report” form, in section
1159.5(f) of this Part, may be used.] At a minimum, the "Declaration Report" shall set forth the

following information:

(5) In the event the final contract amount is [less than $ 100,000] $150.000 or less, the individual
responsible for declaring the emergency or exigency shall prepare and submit a "Declaration of
Emergency/Exigency Report" to the executive director at the earliest possible time, documenting

the information outlined in subparagraphs (4)(i) through (vi) of this subdivision.
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Subdivision (aa) of section 1159.4 is amended to read as follows:

(aa) Waiver of competition [pursuant to section 2879 of the Public Authorities Law]. (1) Pursuant
to section 2879 of the Public Authorities Law the board may waive competition for the purchase
of goods or services from small business concerns or lose certified as minority- or women-owned
business enterprises, or goods or technology that recycled or manufactured, in an amount not-to-
exceed $ 500,000 in accordance with changes in New York State law. Such a waiver may only be
granted for non-federally funded purchases and shall require a two-thirds vote of the members in

attendance at a meeting of the board.
Subdivision (éla) of section 1159.4 is amended to add new paragraph (2) to read as follows:

(2) Pursuant to article 3 of the New York State Veterans’ Services Law. the board may waive

competition for the purchase of commodities or services from certified SDVOBs in an

amount not to exceed $750.000 in order to meet the New York State SDVOB

participation goal. The commodities. services. and technology being acquired must meet

the authority’s form. function, and utility. A minimum of three quotes from NYS certified

SDVOBs must be obtained to justify the adequacy of competition and reasonableness of

price.
Subdivision (af) of section 1159.4 is amended to read as follows:
(af) Utilities, surplus and second-hand supplies.

(1) Utilities and utility services such as telephone, water, electric power and natural gas (except

for those utilities and utility services which are competitively procured), may be purchased upon
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the authorization of the CFO or their designee without board approval, provided that the

cumulative dollar amount for such purchases for the year is within the amounts budgeted for

such utilities or services, as approved by the board.

(2) The authority may purchase surplus and [second hand] second-hand supplies, materials or
equipment from the Federal Government, the State of New York or any political subdivision
municipality, or district without advertising or the solicitation of bids, proposals or quotations,
however, purchases involving an expenditure of [$ 100,000 or more] greater than $150.000 shall

require board approval.
Subdivision (a) (1)(ii) of section 1159.5 is amended to read as follows:
(a) Code of ethics. In addition to the requirements imposed by:

(i) sections 73 and 74 of the New York Public Officers Law, which govern outside
business/professional activities and conflicts of interest, respectively, and apply to all employees
of the authority:

(ii) Authority Policy 01-01-04 (Code of Ethics) and;

(iii) the Board of Commissioners Code of Ethics, the authority will assure that ethical conduct is

maintained by adhering to the following requirements:

(1) No employee, officer, commissioner, or agent of the authority shall participate in the
selection, or in the award or administration of a contract, if a conflict of interest real or apparent

would be involved. Such a conflict would arise when:

(i) the commissioner, officer, employee, or agent;
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(ii) [any member of his/her immediate family;] the relative of any commissioner. officer.

emplovee. or agent: or

Subdivision (a) (1)(iii) of section 1159.5 is amended to read as follows:
(iii) [his/her] the commissioner, officer, employee, or agent’s partner; or

(iv) an organization that employs, or is about to employ, any of the above, has a financial or other

interest in the firm selected for award.
Subdivision (a) (2) of section 1159.5 is amended to read as follows:

(2) The [authority's,] NFTA’s commissioners, officers, employees, or agents will neither solicit

nor accept gratuities, favors, or anything of monetary value from contractors, potential

contractors, or parties to sub agreements or interested sources. An interested source is a person

or entity that has a vested interest in influencing you or your agency (see 19 NYCRR 933.2).

Subdivision (a) (3) of section 1159.5 is amended to read as follows:

(3) [Rule with respect to conflicts of interest.] No commissioner, officer or employee of the
authority should have any interest, financial or otherwise, direct or indirect, or engage in any
business or transaction or professional activity or incur any obligation of any nature, which is in

substantial conflict with the proper discharge of [his] the commissioner’s. officer’s. or

employee’s duties in the public interest. 1f an employee thinks

there is a potential conflict of interest the commissioner. officer. or employee should

immediately disclose this to their branch manager. The branch manager will then inform the

Executive Director and General Counsel.
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Subdivision (a) (4)(i) of section 1159.5 is amended to read as follows:
(4) Standards. (i) No commissioner, officer or employee of the authority should:

(a) accept other employment which will impair [his] the commissioner’s. officer’s

or employee’s independence of judgment in the exercise of [his] their official duties;

(b) accept employment or engage in any business or professional activity which will require

[him] the commissioner. officer, or employee to disclose confidential information which [he] the

commissioner, officer. or employee has gained by reason of [his] their official position or

authority;

(c) disclose confidential information acquired by [him] the commissioner. officer. or

employee in the course of [his] the commissioner’s. officer’s. or employee’s official duties nor

use such information to further [his] the commissioner’s. officer’s. or

employee’s personal interests;

(d) use or attempt to use his or her official position to secure unwarranted privileges or

exemptions for himself or herself or others, including but not limited to. the misappropriation to

himself. herself. or to others of the property. services. or other resources of the NFTA and/or

Metro for private business or other compensated non-governmental purposes;

(¢) engage in any transaction as representative or agent of the authority with any business entity

in which [he] the commissioner. officer. or employee has a direct or indirect financial interest

that might reasonably tend to conflict with the proper discharge of [his] the commissioner’s.

officer’s. or employee’s official duties;

COMM. 12M-1
Page 51 of 104



COMM. 12M-1
Page 52 of 104



(f) by [his] the commissioner’s. officer’s. or employee’s conduct give reasonable basis for the

impression that any person can improperly influence [him] the commissioner. officer. or

employee or unduly enjoy [his] the commissioner’s. officer’s or employee’s favor in the

performance of [his] their official duties, or that [he] the commissioner. officer. or employee is

affected by the kinship, rank, position, or influence of any party or person.
Subdivision (a) (4)(ii) of section 1159.5 is amended to read as follows:
(ii) A commissioner, officer or employee of the authority should:

(a) abstain from making personal investments in enterprises which [he] the commissioner.

officer. or employee has reason to believe may be directly involved in decisions to be made by

[him] the commissioner, officer. or employee or which will otherwise create substantial conflict
between [his] the commissioner’s. officer’s, or employee’s duty in the public interest and [his]

the commissioner’s. officer’s. or employee’s private interest;

(b) endeavor to pursue a course of conduct which will not raise suspicion among the public that

[he] the commissioner officer. or employee is likely to be engaged in acts that are in violation of

[his] the commissioner’s. officer’s. or employee’s trust.

(iii) [Anyone] Any person involved in the negotiation of contracts shall ensure that all

statements, communications, and representations to contractor representatives are accurate and

truthful.

(iv) Great care must be exercised to ensure the proper recording and charging of all costs to the
appropriate account, regardless of the status of the budget for that account. The falsification of
time reports or other cost records will not be tolerated. [Every] Each supervisor is responsible for

assuring that the work time of employees is recorded promptly and charged accurately.
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(v) No employee may submit or concur in the submission of any claims, bids, proposals, or any

other document that is false, fictitious, or fraudulent.

(vi) Great care must be exercised by supervisors to avoid placing, or seemingly to place, pressure

on subordinates which might cause them to deviate from acceptable norms of conduct.

(vii) The purchase of supplies, materials, and services from suppliers, vendors, contractors, and
subcontractors must be done in a manner that preserves the integrity of [our] the NFTA’s

procurement process based on the bid process.

(viii) Laws and regulations regarding entertainment, gifts, and payments may be somewhat

complicated. For this reason, questions regarding specific policies should be referred to the

authority's ethics officer (NFTA general counsel).

Subdivision (a) (5) of section 1159.5 is amended to read as follows:

(5) Violations. In addition to any penalty contained in any other provision of law, any such
commissioner, officer, or employee who shall knowingly and intentionally violate any of the
provisions of this section may be subject to disciplinary action, suspended, or removed from
office or employment in the manner provided by contract, law, or established employment

policies. The NFTA's ethics officer (NFTA general counsel) is available to render advisory

opinions to employees with respect to their proposed conduct as it relates to the code of ethics.

The ethics officer is also available to review complaints charging employees with violations of

the code of ethics.
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Job Impact Statement (SAPA §201-a)
1. Nature of impact:

The Niagara Frontier Transportation Authority and Niagara Frontier Transit Metro System, Inc.
(together, the NFTA) are amending 21 NYCRR part 1159, sections 1159.3, and 1159.4 in order
to (i) reflect an increase in the purchasing authority of certain members of management, (ii)
make conforming changes for purposes of consistency and (iii) make clarifying changes that are
expected to be beneficial to individuals who participate in the NFTA contract and procurement
processes. The changes to the referenced regulation are not expected to adversely impact jobs or
employment opportunities as the overall level of NFTA contracting and procurement
opportunities will not be adversely impacted by the changes made.

2. Categories and numbers affected:

The changes made to the referenced regulation are not expected to adversely impact any business
or industry that participates, or is eligible to participate in, the NFTA contracting and
procurement processes. The changes are not expected to result in any competitive disadvantage
to any business or industry that participates in the NFTA contracting and procurement processes.

3. Regions of adverse impact:

No region of New York State is expected to be adversely impacted by the changes made to the
referenced regulation.

4, Minimizing adverse impact:

The changes made to the referenced regulation are not expected to adversely impact any business
or industry that participates, or is eligible to participate, in the NFTA contracting and/or
procurement processes as the changes made apply to all businesses and industries equally and
compliance is not expected to impose additional costs on any business or industry that
participates or is eligible to participate in the NFTA contracting/or procurement processes.

5. Self-employment opportunities:

The NFTA is currently unaware of any adverse impact on self-employment as a result of the
changes made to the referenced regulation.
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PROCUREMENT GUIDELINES

SCOPE

Set forth herein are comprehensive guidelines established for the purpose of governing the
procurement of goods and services by the Niagara Frontier Transportation Authority and
Niagara Frontier Transit Metro System, Inc. (together, the "Authority").

The Greater Buffalo-Niagara Regional Transportation Council ("GBNRTC") and the Niagara
International Transportation Technology Coalition (“NITTEC”), for which the Authority
serves in a limited capacity as “administrative host agency,” has agreed to procure goods and
services consistent with these guidelines. ’

INTENT

It is the Authority's intent to implement and strictly enforce Procurement Guidelines that
encourage and promote open competition; ensure fairness and equity in the procurement
process; and result in the acquisition of goods and services at fair and reasonable prices.

DEFINITIONS
L. ADVERTISEMENT:

A. The publication of a Notice of Procurement Opportunity in any of the
following forums, as is appropriate: newspapers of general circulation in Erie
and Niagara County; regional, state, national and international trade journals,
and magazines; newsletters, MBE/WBE/DBE/SDVOB publications that may
exist from time to time and the Authority website.

B. The dissemination of a Notice of Procurement Opportunity to three (3) or more
potential bidders, proposers, or suppliers by telephone, in writing or by e-mail.

C. Any or all methods of advertisement as are herein defined may be utilized as
is necessary and appropriate to promote competition under the guidelines.

2. AIRPORT CONCESSION DISADVANTAGED BUSINESS ENTERPRISE
~ (ACDBE):

Small business concern as defined pursuant to Section 3 of the Small Business Act:
(a) which is at least fifty-one percent (51%) owned by one or more socially and
economically disadvantaged individuals or, in the case of a publicly-owned business,
at least fifty-one percent (51%) of the capital stock of which is owned by one or more
socially and economically disadvantaged individual; (b) whose management and daily
business operations are controlled by one or more of the socially and economically
disadvantaged individuals who own it; and (c) owns and controls a concession as
defined under 49 CFR 23.3.

3. LOW IN

Those costs generally associated with overhead that cannot be specifically identified
with a single project or contract and are considered reasonable and allowable under
specific State contract or allowability limits.
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4. BOARD:

The Authority Board of Commissioners.

5. COMPETITIVE RANGE:

All proposals that are determined to have a reasonable chance of being selected for
award based upon price and other factors as stated in the Notice-of Procurement
Opportunity or Request for Proposals (“RFP”).

6. CONTRACT FOR GOODS OR SERVICES:

Any authorized written agreement including contracts, purchase orders, letter
agreements or memoranda of understanding, which creates a mutually binding legal
relationship, which obligates the seller to furnish (or dispose of) products, services or
Public Work, and the buyer to pay for same.

7s CONTRACTOR:

Any individual (or group of individuals), business, firm, union, club, organization, or
other entity obligated to sell, furnish, provide, or render goods or services to the
Authority pursuant to a contract including sellers, consultants, vendors, suppliers and
construction contractors.

8. = CMENT (CR) TYPE CONTRACT:

A general compensation arrangement which requires the Authority to pay the
Consultant a fixed fee plus all allowable actual costs (as established by predetermined
cost principles and rates) provided such costs and fee do not exceed the final negotiated
contract price, as incurred by the Consultant in performing the "agreed to" Scope of
Work.

9. ISADVANTAGED BUSI T

Small business concern as defined pursuant to Section 3 of the Small Business Act:
(a) which is at least fifty-one percent (51%) owned by one or more socially and
economically disadvantaged individuals or, in the case of a publicly-owned business,
at least fifty-one percent (51%) of the capital stock of which is owned by one or more
socially and economically disadvantaged individual; (b) whose management and daily
business operations are controlled by one or more of the socially and economically
disadvantaged individuals who own it.

10. I MINATORY DICT :

Any other country, nation, province, state, or political subdivision thereof which
employs a preference or price distorting mechanism to the detriment of or otherwise
discriminates against a New York state business enterprise in the procurement of
goods and services by the same or a non-governmental entity influenced by the same,
as defined in section 2879 of the Public Authorities Law.

11.  DISCUSSION:

Discussion is defined as any oral or written communication between the Authority and

COMM. 12M-1
Page 62 of 104



12.

13.

14.

15.

16.

17.

18.

an offeror, other than communication conducted for the purpose of minor clarification
whether or not initiated by the Authority, that (1) involves information essential for
determining the acceptability of a proposal, or (2) provides the offeror an opportunity
to revise or modify its proposal.

EMERGENCY:

Danger or threat of harm to life, health, safety, environment, or property which
requires immediate action; provided, that an emergency procurement shall be made
with such competition as is practicable under the circumstances and a written
determination of the basis for the emergency and for the selection of the particular
contractor shall be included in the procurement file. Emergency is a subcategory of
“Non-Competitive Procurement”.

EXIGENCY:

Prospect of interruption to, or obstruction of, the Authority's efficient operation or
adequate provision of service, arising from an unforeseen circumstance. Exigency is
a subcategory of “Non-Competitive Procurement”.

EXPEDIENCY:

Prospect of an outcome not in the “best interest” of the Authority arising from
adherence to the means and method of the procurement prescribed herein or,
alternatively, adherence to these Guidelines is impractical or inappropriate given all
the existing circumstances, none of which were foreseeable or controllable by the
Authority. Expediency is a subcategory of “Non-Competitive Procurement.

FIRM- - F N

A general compensation arrangement which places the risk of performance for a lump
sum on the contractor, regardless of the actual costs incurred by the contractor. The
only allowable adjustments to the lump sum contract price are those arising from
authorized changes in scope of services or changes in specifications.

FOREIGN BUSINESS ENTERPRISE:

A business enterprise, including a sole proprietorship, partnership, or corporation,
which offers for sale, lease or other form of exchange, goods sought by the Authority,
and which are substantially produced outside New York State, or services, other than
construction services, sought by the Authority which are substantially performed
outside New York State. For purposes of construction services, foreign business
enterprise shall mean a business enterprise which has its principal place of business
outside New York state.

LABOR SURP AREA M:

A business entity which performs substantially in a labor surplus area (a geographical
area as is defined by the U.S. Department of Labor as an area of concentrated
unemployment, underemployment, or labor surplus).

| PR

Any business enterprise which is at least fifty-one percent (51%) owned by, or in the
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19.

20.

21.

22,

23.

case of a publicly owned business, at least fifty-one percent (51%) of the common stock
or other voting interests of which is owned by minority group members, and such
ownership interest is real, substantial, and continuing. The minority ownership must
have and exercise the authority to independently control the business decisions of the
entity. The enterprise must also be authorized to do business in New York State, be
independently owned and operated, and not be dominant in its field. For the purposes
of these guidelines "minority group member" shall have the meaning set forth in §
2879(3) of the Public Authorities Law.

NEGOTIATION:

Procurement by evaluation of proposals in the competitive range on the basis of pre-
established and published selection criteria which criteria may be evaluated with price
as a factor.

NEW YORK STATE CONTRACT REPORTER:

A publication of procurement opportunities printed for the New York State Economic
Development Bureau pursuant to the New York State Economic Development Law.

NON-COMPETITIVE PROCUREMENT

A general category of awards where competition is waivable, or is not feasible under
the circumstances, as determined by the Procurement Department and authorized by
the Executive Director. The included subcategories are single bid, single source, sole
source, exigency, expediency, and emergency.

E PR E P TY:

A written or verbal communication which shall identify the proposed procurement
action and the terms of pursuing the opportunity.

PROCUREMENT:

The buying, purchasing, renting, leasing or other acquisition by the Authority, of
products, services, or Public Works, excepting:

A. the purchase of periodicals, reference materials, treatises or professional
research tools;

B. the payment of membership fees, fees, or tuition associated with
continuing education courses, training courses, conferences, seminars
and symposiums;

C. expenditures governed by the Authority's "Travel Policy and Guidelines";

D. the purchase of advertising space or advertising time in any medium; and
E. the purchase of catering services.
6
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24.

2.

26.

VA7)

28.

29.

30.

31.

PRODUCT:

Equipment, materials, and supplies including, but not limited to, printing, insurance
(except for health / welfare-related insurance required under a collective bargaining
agreement pursuant to which the Authority is bound) and leases of property
excluding land or interests in land.

PUBLIC WORK:

The construction, demolition, repair, rehabilitation, restoration or maintenance of any
building, roadway, structure, fixture, facility, or improvement owned by, or leased to,
the Authority and the Authority or Metro must be a party to the related contract. For
the avoidance of doubt, a Public Work does not include the routine operation, repair
or maintenance of any existing public structure, building or real property.

PURCHASE:

The receipt of products, services, or Public Works by the Authority, in exchange for
money, property or other valuable consideration including like-kind trades.

UALIFICATION SED PR REMENT:

A competitive procurement method under which competitors' qualifications are
evaluated on the basis of pre-established and published selection criteria and
negotiations are conducted with only the most qualified offeror. Price shall not be
considered as a factor in determining the most qualified offeror.

RESPONSIBLE:

A potential contractor is responsible if it can demonstrate that it has the capability to
perform fully and successfully under the terms of the proposed contract, taking into
account the offeror's technical and financial capability, and the integrity and reliability
necessary to ensure good faith performance.

RESPONSIVE:

A bid is responsive if it complies with the terms of the solicitation in all material
respects, and it is completed, executed, and submitted in accordance with the
instructions in the solicitation.

SEALED BIDDING:

A competitive procurement method under which a contract is awarded to the lowest
priced, responsive, responsible bidder.

E- T -OW L INE

A business that is at least fifty one percent (51%) owned and controlled by a service-
disabled veteran, and the daily management operations of such business are controlled

by a service-disabled veteran or caregiver of a service-disabled veteran, and such
business must be a “small business,” as defined by the Small Business Administration.
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32.

33.

34.

35.

36.

37.

38.

SERVICES:

A personal, professional, consulting, technical, or other service including, but not
limited to, legal, testing, accounting, bookkeeping, secretarial, management
consulting, audit, investment banking, planning, training, statistical research,
insurance, advertising, public relations, architectural, engineering, appraisal,
janitorial, surveying, housekeeping, and waste disposal, performed for a fee,
commission or other compensation.

SINGLE BID:

Two or more competitive bids are solicited and only one bid is received. A Single Bid
is a subcategory of “Non-Competitive Procurement”.

SINGLE SOURCE:

A single source procurement is one in which, although there are two or more potential
bidders, the Authority has determined that it is in the best interest of the State to procure
from a particular bidder without conducting a formal competitive procurement. It is
expected that this shall be rarely used by the Authority. Single Source is a subcategory
of “Non-Competitive Procurement”.

SMALL PURCHASE:

The acquisition of goods or services having an actual price less than or equal to One
Hundred Fifty Thousand Dollars ($150,000) See Article 15.

SMALL PURCHASE FORMAL BIDDING:

A "small purchases" method of procuring goods or services less than or equal to One
Hundred Fifty Thousand Dollars ($150,000), based upon competitive selection
following the publication of a notice of procurement opportunity in the New York
State Contract Reporter and the acceptance of sealed bids or proposals. See Article 15.

] | RMAL BIDDING:

A small purchases method of procuring goods or services under $50,000, based upon
competitive selection which may be made on the basis of written quotes and in
accordance with the guidelines set forth in Article 15(C); provided, however, that
procurement requirements shall not be artificially divided in order to constitute a small
purchase.

LE SOURCE

The goods or services to be procured are available from only one responsible source;
or no other or services will satisfy the Authority’s requirements as determined by the
Procurement Department and authorized by the Executive Director; or prior state,
federal or Board approval has been granted. Sole Source is a subcategory of “Non-
Competitive Procurement”.
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39. SOLICITATION:

The process by which the Authority contacts prospective vendors, suppliers, or
consultants to provide notice of a procurement opportunity and invite the submission
of quotes, bids, proposals or statements of qualifications.

40. TERM CONTRACT:

A competitively procured contract based on qualifications that allows the Authority, at
its discretion, to retain the services of the term consultant or term contractor, on a
project-by- project basis, subject to pre-negotiated terms and conditions.

41. TIED-BID:

The receipt of two or more equally low, responsive bids from responsible bidders. See,
Article 6 (D).

42, T D MAT T&M

A general compensation arrangement which provides for a fixed rate including
overhead and profit, and material paid for at cost plus handling charges.

43. WOMEN-OW BUSI NTERP

Any business enterprise which is at least fifty-one percent (51%) owned by, or in the
case of a publicly owned business, at least fifty-one percent (51%) of the common stock
or other voting interests of which is owned by citizens or permanent resident aliens
who are women, and such ownership interest is real, substantial and continuing.
Women business owners must have and exercise the authority to independently
control the business decisions of the entity. The enterprise must also be authorized to
do business in New York State, be independently owned and operated, and not be
dominant in its field.

PRO EMENT PROTOCOL

The primary objective of procurement is to ensure and foster economy, efficiency, and
effectiveness in the acquisition of goods and services. To achieve these goals, it is essential
that all of the participants in the procurement process have a clear understanding of their roles
and responsibilities. Set forth in this Article is a general outline of the various departmental
functions to be fulfilled in the procurement process. The Procurement Department maintains
a comprehensive written procurement systems manual based on these concepts.

(A) Procurement Department:

0] The Procurement Department shall be responsible for conducting the
following minimum pre-procurement planning activities on at least an
annual basis:

@ Forecasting the price and availability of items and materials for
User Departments.

®) Developing a purchasing schedule for [IFBs and RFPs.
© Establishing purchasing goals and objectives.
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@ The functions of the Procurement Department shall be to:

@ Analyze the marketplace to determine the status of competition,
technological developments, the impact of the economy on potential
vendors, labor conditions, and changes in pricing or delivery methods.

(b) Communicate and coordinate with similarly situated procurement
departments to explore joint purchasing arrangements and to share
marketplace information.

(© Analyze User Department procurement requisitions to ensure the
proper authorizations are present, and that the procurement is tailored
to meet the Authority's needs and is not unnecessary or duplicative.
Consideration should be given to consolidating or breaking out
procurements to obtain a more economical purchase. Where
appropriate, an analysis will be made of lease versus purchase
alternatives and any other appropriate analysis to determine the most
economical approach.

@ Prepare invitation for bids, requests for proposals, informal
solicitations, and notices of procurement opportunity, as needed.

© Administer the acquisition process, including ensuring adequate
advertisement of the notice of procurement opportunity; surveying
sources; serving as contact for potential contractors; and accepting,
opening, evaluating, and tabulating bids;

® Remain current and in compliance with applicable federal and state laws.
(g)  Maintain Vendors files.

(h) Maintain all support documentation including small purchases
procurement authorization, small purchase tabulation and solicitation
summary, single bid/proposal validation reports and single source
validation report.

) Develop MWBE and SDVOB participation goals, monitor MWBE and
SDVOB participation, and report MWBE and SDVOB utilization to
appropriate state agencies.

B) User Department (The department in need of and requesting the procurement of
goods or services):

® It shall be the responsibility of each User Department to evaluate its projected
procurement needs on an annual basis, and to undertake and coordinate
procurement planning activities with the Procurement Department, annually.

@ For the procurement of any product or service of Twenty-Five Thousand
Dollars ($25,000), or more, the User Department shall prepare a written
purchase requisition and submit same to the Procurement Department a
minimum of three (3) months prior to the desired delivery, bid opening,
performance, or proposal due date. For purchases under Twenty-Five

10
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Thousand Dollars ($25,000), the purchase requisition shall be submitted to the
Procurement Department not less than ten (10) days in advance. The purchase
requisition shall serve as the mechanism by which the User Department
communicates its specific procurement need to the Procurement Department,
and it represents the beginning of the procurement process.

(i) The requisition shall include the following elements:
(@) Properly completed form per the Authority's Requisition Procedures; and

(b) Budget; including proposed funding source by designation of the
account funding code, estimated cost and basis for estimated cost; and

(c) Specifications; completed in accordance with Article 13.

) The User Department is responsible for (i) managing all phases of the contract
administration procedure, (ii) monitoring the performance of the contract to
ensure compliance with it terms and (iii) the final contract and/or purchase
order in accordance with Authority Procedure 2-01-01, as amended from time
to time.

(C)  Engineering Department:

@ The Engineering Department shall serve as the User Department for major
Public Work projects.

(@) The preparation and submittal of a requisition shall be required for Public
Work projects which have been developed or identified under Board
authorization or which have received state or federal funding approval.

(D) Internal Audit:

The Internal Audit Department shall have responsibility for evaluating the adequacy
and effectiveness of internal controls governing the procurement process, for
providing cost analysis services upon the request of the Procurement Department and
for conducting any necessary audits, such as those required by the federal Buy
America Act.

(E)  Office of General Counsel:

The Office of General Counsel shall provide interpretations of the procurement
guidelines, advice to the User and Procurement Departments on statutory and
regulatory compliance and assist in the Board Agenda process for awards requiring
Board approval. All issues regarding disqualification and/or release of a low bidder
must be reviewed by the Office of General Counsel prior to a decision being made.

) iversitv Devel artment

(G) The Office of EEO/Diversity Development shall develop DBE and ACDBE goals.
EEO/Diversity Development will monitor DBE and ACDBE participation. The
EEO/Diversity Development Department will also report DBE and ACDBE
utilization to appropriate federal and state agencies.

11
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4

B)

EVALUATING RESPONSIVENESS AND RESPONSIBILITY

Factors which should be considered by the Authority in evaluating responsiveness
should include the following considerations:

) Has all required information been provided?

(ii) Does the bid contain mistakes?

(i)  Has bidder failed to commit to a firm price?

(iv)  Are there unacceptable qualifications or conditions tied to the bid?

v) Has the bid been prepared in accordance with the bidding instructions?

(vi)  Are unacceptable provisions included in the bid?

(vii)  Has the bidder altered or limited any of the contract or solicitation provisions?
(viii) Has the bidder offered non-conforming products or services?

(ix)  Has the bidder failed to acknowledge amendments to the IFB issued
by the Authority?

x) Has the bidder provided their DBE, ACDBE, MBE, WBE, SDVOB utilization
plans (if required)?

(xi)  Has the bidder provided a Diversity Practices Questionnaire (if required)?

Note that the foregoing list is not exhaustive. Minor deviations which are immaterial
and do not effect quantity, quality or delivery, may be waived by the Authority if such
waiver does not prejudice or affect the relative standing of the bidders.

In evaluating the responsibility of an apparent low bidder or proposed subcontractor,
the Authority may consider, among other factors, whether the subjects' record with the
Authority or other owners includes or demonstrates:

()] Being listed on a federal or state debarred contractors list.
(i) Poor prior performance on an Authority contract.

@iii) Lack of adequate expertise; prior experience with comparable projects; or
financial resources necessary to perform the work outlined in the contract in
timely, competent and acceptable manner. Evidence of such factors may
include failure to submit satisfactory evidence of insurance, surety bonds, or
financial responsibility, or a history of terminations for cause.

(iv)  Engagement in criminal conduct in connection with any other government
contracts or the conduct of business activity that involves such crimes as
extortion, racketeering, bribery, fraud, bid-rigging and embezzlement.

v) Grave disregard for the safety of employees, State personnel, or members of
the public. Consideration will be given to whether employees who will be
assigned to work on the project are properly trained and whether the equipment
to be used is safe and functioning properly.

(vi)  Willful noncompliance with the State's Labor Laws regarding prevailing wage

12
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and supplement payment requirements, including consideration of any
pending violations.

(vii)  Disregard for other State Labor Laws, including child labor, proper and timely
wage payments and unemployment insurance laws.

viii) Violations of the State Workers' Compensation Law including failure to
P g
provide proof of proper workers' compensation or disability coverage.

(ix)  Violations of the State's Environmental Conservation Law or violations of any
other federal or State environmental statutes.

x) The failure to abide by State and federal statutes and regulations regarding
efforts to solicit and utilize disadvantaged, minority and women-owned
business enterprises as potential sub-contractors.

(xi)  The submission of a bid which is mathematically or materially unbalanced.

(xii) The submission of a bid which is so much lower than the Authority's
confidential engineer's estimate that it appears unlikely that the contractor will
be able to complete the project satisfactorily at the price bid.

(xiii) The presentation of false or misleading statements or any other issue that raises
serious questions about the responsibility of the bidder or proposed
subcontractor.

(xiv) Past history of untimely DBE, ACDBE, MBE, WBE, or SDVOB utilization
reports on previous Authority contracts.

(xv)  Past history of untimely EEO workforce utilization reports on previous
Authority contracts.

GUIDELINES
ARTICLE 1: BOARD APPROVAL

Board approval is required for each of the following:

(A)  All Contracts for Goods or Services in the actual or estimated value of greater
than One Hundred Fifty Thousand Dollars ($150,000); and

(B)  Contracts where performance is to continue for a period in excess of one (1) year.

ARTICLE 2. BUY AMERICA

(A) FEDERAL REQUIREMENTS: Procurements which include federal funds are
subject to federal "Buy America" requirements. Generally, this means that steel, iron,
construction materials and/or manufactured products which are incorporated in Public
Works or product purchases are to have been produced domestically in the United
States. unless a waiver has been granted by a federal agency or the project is subject to
a general waiver (see, 49 USC 5323(j), 49 CFR 661.7 App. A) or included in the FAA
Nationwide Buy America Waivers Issued list. The Authority will follow the guidance
provided by the Infrastructure Investment and Jobs Act (Pub. L. No. 117-58), which
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includes the Build America, Buy America Act and the relevant regulations resulting
therefrom. When procuring rolling stock, which includes train control,
communication, traction power equipment, and rolling stock prototypes, the cost of
the components and subcomponents produced in the U.S. must be more than 70
percent. Final assembly for rolling stock also must occur in the U.S. Additionally,
rolling stock procurements are subject to the pre-award and post-delivery Buy
America audit provisions (see 49 U.S.C. 5323[m], 49 CFR part 663).

(B) STATE REQUIREMENTS:

@) Product purchase contracts for supplies, material or equipment involving an
estimated expenditure in excess of $50,000.00 shall require that to the extent such
products are made of, fabricated from, or contain steel components that such
steel components are produced or made in whole or substantial part in the U.S.,
its territories or possessions, except in the procurement of motor vehicles and
automobile equipment assembled in Canada in conformity with the
"Automotive Products Trade Act of 1965" or any amendments thereto.

(i) Public work projects in excess of $100,000.00 shall require that all structural
steel, reinforcing steel or other major steel items to be incorporated in the
project shall be produced or made in whole or substantial part in the U.S., its
territories or possessions.

(i) By resolution of the Board of Commissioners these state provisions may be
waived if it is determined that such provisions would result in unreasonable
costs or that such steel products or steel components cannot be produced or
made in the
U.S. in sufficient and reasonably available quantities or of satisfactory quality
or design.

ARTICLE 3. FOREIGN BUSINESS ENTERPRISES

In the event of the award of a Contract for the Goods or Services from a Foreign Business
Enterprise in an amount equal to or greater than one million dollars, simultaneously with
notifying the successful bidder or proposer, the Authority shall notify the NYS Commissioner
of Economic Development of the pending award. The pending Contract for Goods or Services
shall not be entered into until at least fifteen days have elapsed. However, this provision does
not apply to Contracts for Goods or Services awarded on an emergency or exigency basis or
where a waiver of this requirement has been obtained from the NYS Commissioner of
Economic Development.

The notification to the NYS Commissioner of Economic Development shall include the name,
address and telephone and facsimile number of the Foreign Business Enterprise, a brief
description of the goods or services to be obtained, the amount and term of the proposed
Contract for Goods or Services, and the name of the individual at the Foreign Business
Enterprise or acting on behalf of the same who is principally responsible for the proposed
Contract for Goods or Services.
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ARTICLE 4. PERFORMANCE SECURITY AND BONDING
REQUIREMENTS

(A)  Bi ri

All Public Work contracts equal to or in excess of Fifty Thousand Dollars ($50,000) shall
require bid security equal to ten percent (10%) of the bid price. Bid security may be in the
form of a bid bond, certified check or other guaranteed negotiable instrument or letter of
credit.

The bid security of the bidders submitting the three lowest bids will be retained until execution
of the contract or until a maximum of 180 days after bid opening, whichever is soonér. Bid
security of the remaining bidders will be returned within ten calendar days after the bid
opening date. :

In the event of neglect or refusal on the part of the successful bidder to execute the contract and
furnish evidence of insurances within ten (10) days after written notification of notice of intent
to award the contract, and furnish the Performance Security and Labor and Material Payment
Bond within three (3) days after receipt of the executed contract, the entire bid security shall
be forfeited to and retained by the Authority as liquidated damages for such neglect or refusal.

Bid security is not mandated for product contracts.

(B) Performance Security

All Public Work contracts of Ten Thousand Dollars ($10,000.00) or more, shall require a
performance bond or certified check or other guaranteed negotiable instrument or letter of
credit guaranteeing the contractor's faithful performance.

Performance security is not mandated for product contracts.

In instances where a performance bond is offered, the bond shall be in the amount of the
contract and be issued by a duly incorporated entity authorized to guarantee the faithful
performance of contracts and to do business in the State of New York as a surety.

(C)  Letter of Credit

A letter of credit used as bid or performance security should be an irrevocable letter of credit
issued by a bank or financial institution of B-rating or better, as determined by Moody’s and
Standard & Poors, signed by an authorized representative of the issuing institution and
naming the Authority as beneficiary. The letter of credit must state that an amount
representing at least ten percent (10%) of the bid price is available to be drawn on
unconditionally by the Authority under the expressed terms and conditions. These terms
and conditions, including the location at which the Authority can draw the funds, an effective
date, and expiration date should be clearly stated in the letter of credit.

(D)  Labor and Material Pavment Bonds

All Public Work contracts, regardless of amount, shall require Labor and Material Payment
Bonds in an amount equal to the contract amount.
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(E) Maintenance Bonds

All Public Work contracts, regardless of the amount, shall require as a minimum, a one (1) year
Maintenance Bond, which period shall commence as of the date of Final Acceptance. The
Maintenance Bond shall be the full contract amount.

(F) Waiver

D Bid and Maintenance Bond requirements may be waived prior to bid date by
the Executive Director or their designee for cause. In instances where such
bonds are not required payment shall be withheld until full and complete
performance has been accomplished under the terms of the contract.

2 Performance Security and Labor and Material Payment Bonds may be waived
by the Executive Director or their designee, prior to the bid date, in accordance
with State Finance Law § 137(1), provided that the aggregate amount of the
Contract is under One Hundred Thousand Dollars ($100,000.00) and that the
Authority retains twenty percent from each progress payment or estimate until
the entire contract work has been completed and accepted, at which time the
Executive Director or their designee may authorize, pending the payment of the
final estimate, the release of up to seventy-five percent of the retained
percentage.

ARTICLE 5. PREVAILING WAGE RATES

Certain Public Work contracts may be subject to the payment of prevailing wage rates,
regardless of the dollar amount of the contract. It shall be the responsibility of the Procurement
Department and/or the Engineering Department to obtain the applicable prevailing wage rates
for the particular procurement and ensure that the rates are included in the bid solicitation.

Generally, projects for construction, reconstruction or maintenance done on behalf of a public
entity involving the employment of laborers, workers or mechanics are Public Works. In
instances where there is a question regarding whether this condition exists, the Bureau of
Public Work will make a determination based on the particular project details.

Generally, agreements between a contractor and a public entity in which the principal purpose
is to furnish services through the use of “building service employees” are subject to prevailing
wage rates. A "building service employee" includes, but is not limited, to, building cleaner,
janitor, gardener, groundskeeper, window cleaner, and occupations relating to the collection
of garbage or refuse, and to the transportation of office furniture and equipment, and the
transportation and delivery of fossil fuel.

The Procurement and Engineering Departments are encouraged to contact the Legal
Department for assistance in the event they are uncertain as to the applicability of prevailing
rates to a particular procurement.

ARTICLE 6. SEALED BIDDING
(A)  Sealed bidding is the preferred procurement method for acquisitions of Twenty-
Five Thousand Dollars ($25,000) or more where the following factors are
present:

@) The contract will be based upon a complete, adequate and realistic
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(B)

©

D)

(A)

(1)

(iil)
@)

specification or purchase description and/or an itemized bid proposal;

Two (2) or more responsible bidders are willing and able to compete
effectively for the award;

A fair and reasonable award can be made principally on the basis of price; and
The procurement lends itself to an FFP-type contract.

Sealed bidding is not required when:

®

(ii)
(ii)
(iv)
)

(vi)
(vii)

(viii)

The purchase is under $25,000 and an Informal; small purchase

procurement procedure is being followed;

An emergency or exigency exists which renders delay impermissible;

A single source has been validated;

A single bid has been validated;

Federal or state authorization for non-competitive negotiations has been
obtained;

A modification or amendment to a contract is justified;

The procurement lends itself to a CR-type contract; or

A resolution adopted by a vote of at least two-thirds of the Members in
attendance at a meeting of the Board states that the Board has determined that
it is not in the best interest of the Authority to advertise for bids.

Minimum requirements for sealed bidding include:

®

(i)
(iii)
(iv)
)
(V)

the preparation of an independent estimate prior to bid opening;

the "advertisement" of an Invitation For Bids (IFB) or a synopsis
of a procurement action;

the acceptance of sealed bids;

the public opening of sealed bids;

the preparation of a written bid analysis; and

the award of a FFP type contract to the lowest priced responsive,
responsible bidder.

In the event of a tied-bid, the contract shall be awarded based upon the
following descending order of priorities:

(@)

(ii)
(ii)
(iv)
W)

Small businesses which are "labor surplus area firms".

Other small businesses.

Other businesses that are also "labor surplus area firms".

Other businesses (i.e., DBEs, WBEs & MBEs).

If two or more bidders still remain equally eligible after application of the
above order of priority, award shall be made by a drawing by lot limited to
those bidders. If time permits, the bidders involved shall be given an
opportunity to attend the drawing. The drawing shall be witnessed by at least
three persons, and the contract file shall contain the names and addresses of
the witnesses and the person supervising the drawing.

ARTICLE 7. SEALED BIDDING (Two-Step Variation)

The two-step sealed bidding method may be appropriate in instances where the
specification is "functional” or performance based and there may exist a variety of
acceptable technical approaches.

@

Step one consists of the request for, submittal, evaluation, and "discussion”
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(A)

®)

(i)

(optional) of a technical proposal. For purposes of two-step sealed bidding,
this includes engineering approach, special manufacturing processes and
special testing techniques. No pricing is considered in step one. Discussions
may be conducted for clarification of questions relating to technical
requirements.

Step two consists of the submission of sealed price bids by those who
submitted acceptable technical proposals in step one. Each bidder's price
shall be based on its own technical proposal. If an award is made, a FFP-type
contract is awarded to the lowest priced responsive, responsible bidder.

ARTICLE 8. NEGOTIATION

Procurement by Negotiation is the preferred procurement method for acquisitions of
Twenty-Five Thousand Dollars ($25,000) or more where one (1) or more of the
following factors are present:

@

(@)
(i)
@)

\J

)

(vii)

The desired goods or services cannot be precisely defined, described, or
standardized.

The desired end product is conceptual in nature.
A CR type contract is contemplated.

Discussions concerning the technical aspects and price negotiation are
intended.

Offerors are to be given the opportunity to revise the price or technical
aspects of their proposal.

Price alone cannot be the determinative factor in award. Quality,
qualifications, performance data, or other contractual factors are to be
considered in selecting the most advantageous offering.

Artistic or aesthetic values supersede price as primary selection criteria.

Procurement by Negotiation is not required when:

@

(1)
(iif)
@)

(vi)

The purchase is under $25,000and an Informal; small purchase procurement
procedure is being followed;

An emergency or exigency exists which renders delay impermissible;
A single source award or single bid award is validated;

Federal or state authorization for noncompetitive procurement has been
obtained;

A resolution adopted by a vote of at least two-thirds of the Members in
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©)

attendance at a Meeting of the Board states that the Board has determined
that it is impractical to advertise for competitive proposals or it is not in the
best interest of the Authority to do so; or

(vii) A modification or amendment to a contract is justified.
Minimum requirements for Negotiation include:

® The solicitation of statements of qualifications (SOQ) and/or the
advertisement of a Request for Proposals (RFP) a minimum of 21 days shall
be allowed for the preparation of proposals and the setting of the proposal
due date;

(i1) In the event that an SOQ is advertised, preparation of a preselection list of the
best qualified consultants, based on the experience and qualification data
supplied by the consultants. Generally, the preselection list may consist of 3
to 5 consultants. If technical proposals were solicited in conjunction with the
advertisement, all consultants who submitted responsive proposals must be
included for evaluation.

(iiii) The acceptance of sealed proposals;
(iv)  The evaluation of the proposals on the basis of published selection criteria;

(v)  The published selection criteria for procurements less than $250,000 shall be as
follows:

@ Professional Services; 40% qualifications and experience, 30%
technical criteria and 30% cost.

(o)) Revenue Generatingand ~ Other Services; 20% qualifications and
experience, 30% technical criteria and 50% cost.

© Technical/OperationSensitive Services; 20% qualifications and
experience; 40% technical criteria and 40% cost.

(6] Specialty Vehicles, Equipment and Technical Products; 20%
qualifications and experience, 50% technical criteria and 30% cost.

Diversity Practices will be assessed for procurements anticipated to be $250,000 or greater
when it is practical, feasible and appropriate to do so.
Published selection criteria shall be as follows:

@ Professional Services; 35% qualifications and experience, 30%
technical criteria, 30% cost and 5% diversity practices.

® Revenue Generating and Other Services; 20% qualifications and
experience, 30% technical criteria and 50% cost.

© Technical/Operation Sensitive Services; 20% qualifications and
experience; 40% technical criteria, 35% cost and 5% diversity
practices.

()] Specialty Vehicles, Equipment and Technical Products; 20%
qualifications and experience, 45% technical criteria, 30% cost and 5%
diversity practices.
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D)

(A)

W) The preparation of an independent estimate before opening the sealed proposal;

(vi)  Proposals within the "competitive range" are identified and discussions are held
with each proposer;

(vii)  Best and final offers (BAFOs) may be requested of all proposers determined to
be within the competitive range or on the short-list; and

(viii) The Authority evaluates BAFOs and awards either a FFP-type or a CR-type
contract to the proposer whose BAFO is most advantageous to the Authority.

If so stated in the RFP, selection may be based on the basis of the original proposals,
without discussions with any offeror. However, in the event discussions are conducted
with any one offeror, discussions must then be conducted with all offerors in the
competitive range.

ARTICLE 9. QUALIFICATIONS-BASED PROCUREMENT

This method is required in procuring architectural, engineering, planning and certain
related services whenever state or federal funds will or may be used. There are differences
between the Federal Aviation Administration and Federal Transit Administration as to
what services are required to be procured in this manner, so reference should be made to
the most current version of FAA Advisory Circular 150/5100-14E, FTA Advisory Circular
4220.1F or New York State law for guidance.

Minimum requirements for a qualifications-based procurement include:

@ Empaneling of the selection board, consisting of usually at least three qualified
members. If the intended procurement is for a GBNRTC, or NITTEC study either
a GBNRTC, or NITTEC, study manager or the GBNRTC, or NITTEC,
Executive Director shall be included on the Selection Board, as is appropriate for
the scope of the study. The selection board shall be prepared to evaluate
qualifications, proposals, potential consultants (i.e., conduct interviews and
inquiries as required), and make recommendations. Where a GBNRTC, or
NITTEC, study may not be in the direct interest of the Authority, the Selection
Board may include representatives from outside agencies which have an interest
in the study.

(i) Development by the selection board, of the selection criteria and the evaluation
system to be used in preparing a preselection list of consultants, and in
determining the final selection.

(i) The solicitation of qualifications by either advertisement of a Request For
Qualifications (RFQ) or by requiring qualifications as part of a Request For
Proposals (RFP) advertisement. A minimum of 21 calendar days shall be
allowed for the preparation of proposals and the setting of the proposal due
date.

() In the event that an RFQ is advertised, preparation of a preselection list of the -
best qualified consultants, by the selection board, based on the experience and
qualification data supplied by the consultants. If technical proposals were
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®
\})
()

®

&)

()

(xiii)

solicited in conjunction with the advertisement, all consultants who submitted
proposals must be included for evaluation. Generally, the preselection list may
consist of 3 to 5 consultants.

Notification to the unsuccessful consultants who expressed an interest.
Solicitation of sealed technical proposals from each of the consultants.

The selection board, at its option may conduct interviews, presentations, and/or
discussions. If this option is elected, interviews, presentations, and/or
discussions must be held with each consultant who has submitted a technical
proposal if the initial solicitation was by way of RFQ. If not, interviews,
presentations, and/or discussions must be held with each consultant in the
competitive range in accordance with the evaluation of the technical proposals.

) Evaluation of technical proposals and experience and qualification data based
upon published selection criteria of which price shall not be a factor, rank and
identify most qualified Consultant.

Initiate discussions with the most qualified, acceptable proposer to develop and
agree upon the “Scope of Work.” Thereafter, the Authority prepares its
Engineer’s Estimate and requests the cost proposal of the most qualified,
acceptable proposer.

Upon completion of the Engineer's Estimate the selection board shall open and
review the cost proposal. Thereafter, negotiations are undertaken.

If a fair and reasonable price cannot be reached with the most qualified,
acceptable proposer, negotiations are commenced with the next most qualified
and acceptable proposer. The cost proposal of the next most qualified proposer
may be requested only after negotiations with the most qualified proposer
have been formally terminated. This process shall be repeated until the
successful negotiation of a fair and reasonable contract price for an acceptable
proposal from a qualified proposer is reached, or until the procurement is
discontinued;

In accordance with the requirements of New York Public Authorities Law
§2879(3)(b)(iv) the Authority will not refuse to negotiate with a professional
firm solely because the ratio of the "Allowable Indirect Costs" to direct labor
costs of the professional firm or the hourly rate in any labor category of the
professional firm exceeds a limitation generally set by the Authority in the
determination of the reasonableness of the estimated cost of services to be
rendered by the professional firm, but rather the Authority should also consider
the reasonableness of cost based on the total estimated cost of the service of
the professional firm which should include, among other things, all the direct
labor costs of the professional firm for such services, plus all "allowable
indirect costs," other direct costs, and negotiated profit of the professional firm.
A professional firm is defined for the purpose of this subparagraph as any legal
entity permitted by law to practice the professions of architecture, engineering
or surveying.

Submittal of written and documented recommendation for award by the
selection board to the Board of Commissioners when required. In addition, the
GBNRTC, or NITTEC, studies documentation of the Selection Board’s
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recommendation for award will be maintained at the GBNRTC, or NITTEC
offices and will be available to interested parties.

ARTICLE 10. QPTIONS

An option is a unilateral right in a contract by which, for a specified time, the Authority
may acquire additional equipment, supplies, or services than originally procured. An
option may also extend the term of the contract. An option must be evaluated as part of
the original contract award. In addition, for procurements funded by the Federal Transit
Administration, a cost and price analysis must be conducted at the time of exercise of the
option in order to ensure that the option price is still fair and reasonable.

ARTICLE 11. NEW T E

All procurements of goods or services having an actual or estimated value of Fifty
Thousand Dollars ($50,000) or more shall be published in THE NEW YORK STATE
CONTRACT REPORTER (NYSCR). The Notice of Procurement opportunity shall
appear in the NYSCR at least fifteen (15) business days prior to the Bid or Proposal due
date. However, advance publication shall not be required under emergency or exigency
conditions, or when an expediency action has been adopted by the Board, or if the
procurement is being resolicited within 45 business days after the date bids or proposals
were originally due.

At the time a determination of intent to award a procurement contract is made, the
following information shall be submitted for publication in NYSCR: for procurement
contracts obtained through the Sealed Bidding process, the result of the bid opening
including the names of bidding firms and the amounts bid by each; for procurement
contracts obtained through the Negotiation and/or Qualification-Based processes, the
names of firms submitting proposals and the proposal selected as the best value offer; and
for all other procurement contracts, the name of the proposed awardee.

ARTICLE 12. NON- MPETITIVE PR REMENT

(A) A _non-competitive procurement shall not be justified on the basis of:

) A lack of advance planning by the initiating department; or

(i) Concerns related to the amount of funds available (i.e., funds will expire) to the
Authority for the acquisition of supplies or services.

(B) A non-competitive procurement is justified under circumstances limited to the following:
@ A validated "Single Bid"(Article 12[C]).;
(i) Emergency (Article 23);
(1) Exigency (Atrticle 23);
(i) Expediency (waiver of competition, for cause, by a two-thirds vote of the

Board of Commissioners) (Article 24); or
(iiiy A validated "Single Source" (Article 12[D]).

22

COMM. 12M-1
Page 80 of 104



(iv) A validated “Sole Source” (Article 12[E]).

A cost or price analysis must be prepared for all non-competitive procurement in
accordance with FTA guidelines.

(C) A single bid is not validated for purposes of a non-competitive award until Authority

staff:
(1) canvasses all, or in the alternative, three (3) or more prospective bidders
from whom bids were solicited to learn the causes for the lack of bidding
activity;

(i) evaluates and documents the responses;

(i)  reconsiders its requirements and specifications;

(iv)  makes findings supporting the need for the original requirements and the
sufficiency of the specifications, and that the single bidder is responsive and
responsible or that the proposer is qualified and the proposal is acceptable; and

) conducts a price or cost analysis to establish that the bid price is fair and
reasonable. The cost analysis shall verify the proposed cost data, the
projections of the data and the evaluation of specific elements of cost and
profit.

(D) A single source is not validated for purposes of a non-competitive award until
Authority staff investigates and documents one (1) or more of the following
circumstances:

@ The proposed source is the original manufacturer and the terms and conditions
of a viable warranty would be violated by the installation of unauthorized parts
or components in existing equipment, machinery, vehicles, or systems, or
"servicing" by uncertified or unauthorized personnel, and there are no other
sources from which authorized parts or components or servicing from certified
or authorized personnel may be obtained;

(i)  The proposed source possesses exclusive, limited rights in data, patent rights,
copyrights, secret processes, or the control of basic raw material;

(iii)  The proposed source is the provider under an existing "term contract” (see,
Definitions) and the procurement constitutes a subaward thereunder.

(iv)  Prior approval by a State or Federal funding Agency.

) The Executive Director has determined, in accordance with a standardization
program adopted by the Authority, that only specified makes and models of
technical equipment and parts will satisfy the Authority's needs for additional
units or replacement items and only one (1) source is available;

(vi)  The goods or services are available through an existing contract which had
been awarded through a competitive. procurement method and a price or cost
analysis establishes that the price is fair and reasonable.

(E) A sole source is not validated for purposes of a non-competitive award until Staff
Authority investigates and documents one (1) or more of the following circumstances:

® Only one manufacturer makes the item meeting required specifications and that
manufacturer sells only direct or exclusively through one regional/national
distributor.

(i) Item must be identical to equipment already in use to ensure compatibility with
existing equipment or systems, and that item is available from only one source.

(i)  Only one service provider maintains the required certification for services
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)

(&)

A)

B)

©
D)

required by the Authority

All eligible contracts for the purchase of goods or services which are to be awarded on a
single source basis, sole source basis or pursuant to any other method of procurement
that is not a competitive procurement and where the aggregate consideration under the
contract may reasonably be valued in excess of $1,000,000 and eligible amendments to
contracts previously approved by the Comptroller where the value of the amendment is
10% or more of the contract amount previously approved by the Comptroller are subject
to the prior review and approval of the New York State Comptroller. Please refer to
section 2979-a of the New York Public Authorities Law and Part 206 to 2 N.Y.C.R.R.
for relevant definitions and the process to be followed.

The individual responsible for recommending a “Single Bid”, “Single Source”, or “Sole
Source” shall prepare a justification based on the format prescribed by the Procurement
Department. At a minimum, the justification shall set forth the following information:

)] Vendor name and contact information

(i) Funding Source

(iii)  Independent Cost Estimate (accompanied by the “Independent Cost Estimate
Form™)

(iv)  Description of Goods and Services to be procured.

(2] Identification of Non-competitive Procurement Method:

(vi)  An explanation of why the selected vendor is the only available source to
provide the goods or services. An explanation of why the price is considered fair
and reasonable.

The approval of the Non-competitive Procurement shall not be granted until the
foregoing information has been reviewed and endorsed by the Director of Procurement
or their designee and sent to the Executive Director for final approval.

NOTE: With the exception of awards made under Articles 12(D)(i), (ii), (iii) the
aggregate value of single source, unadvertised awards to any one firm or person shall not
exceed One Hundred Fifty Thousand Dollars ($150,000) per year, absent Board
approval.

ARTICLE 13. CONTRACT TYPES

A Firm Fixed Price (FFP) type contract should be used where there are no substantial
uncertainties relating to cost, performance, or schedule (Lump Sum and Unit Price
contracts are examples of FFP-Type Contracts).

Cost-Reimbursement (CR) type contracts are generally appropriate for qualifications-
based procurements and Negotiated procurements based on a Scope of Services rather
than detailed Specifications.

Cost Plus Percentage of Cost type contracts, and Cost-Plus Percentage of Construction
Cost type contracts are prohibited.

Time and Material (T&M) contracts are permitted only:
) After a determination that no other compensation arrangement is suitable; and
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(i1) The contract or purchase order contains a price ceiling that the contractor
exceeds at its own risk; and

(i)  Alllabor and equipment rates (including overhead and profit) are predetermined
and set forth in the contract and materials are to be paid for at cost.

ARTICLE 14. SPECIFICATIONS

(A)  To permit the preparation and evaluation of bids on a common basis, specifications
shall present a clear and accurate description of the desired technical requirements for
materials, products or services. Further, the specifications shall state the criteria by
which the Authority shall determine whether the requirements have been satisfied.

(B)  The specifications shall reflect the Authority's actual needs and shall not contain
features which unduly restrict competition.

(C) ° A "brand name or equal" description may be used when:

Q) It is impractical or uneconomical to make an accurate description of technical
requirements; or

(i) An adequate or more detailed description could not be provided, other than by
inspection and analysis, in time for the procurement; and

(i) The specification clearly sets forth the salient physical and functional
characteristics of the brand name product which are essential to the Authority's
minimum requirements and will be used to evaluate proposed or equal
substitutions; and

() The specification includes the complete common generic identification of the
"brand name" product, together with applicable model, make or catalog
number, and address of the company.

(D)  Or equal substitutions should be considered for acceptance where the Authority
determines that the proposed substitution is equal in all material respects to the brand-
name product. Or equal substitutions should not be rejected on the basis of minor
differences in design, construction or features which do not affect the suitability of the
products for their intended use.

(E)  Prior to developing acquisition specifications Authority staff shall conduct a study of
the marketplace to determine market availability to satisfy the intended acquisition. If
a specification is in any way restrictive, a needs analysis must be prepared establishing
justification for the specifications. Also, a market analysis must be prepared to
document the efforts made in identifying the available marketplace.

ARTICLE 15. SMALL PURCHASES

(A)  Small purchase acquisitions do not require Board approval unless the term of such
acquisition will continue in excess of one (1) year.
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(B)

©

Formal Biddi
Contracts for goods or services equal to or in excess of Fifty Thousand Dollars
(850,000), but equal to or less than One Hundred Fifty Thousand Dollars ($150,000)
may be awarded by the Executive Director or their designee, upon satisfaction of the
following minimum requirements:

0] Publication of a notice of procurement opportunity in the NEW YORK STATE
CONTRACT REPORTER (NYSCR), and either advertisement of a notice of
procurement opportunity in any other appropriate forum, or dissemination of a
notice of procurement to at least three (3) potential offerors by telephone or in
writing.

@ Dissemination of detailed information regarding the proposed procurement,
including but not limited to, terms and conditions of the contractual
relationship and the scope of services to all interested potential offerors.

(i) Receipt of competitive bids or proposals pursuant to sealed bidding procedures
or Negotiation procedures, as is applicable.

) Examination of OGS NYS Commodity Index to determine whether the
procurement may be obtained from that source on terms advantageous to the
Authority.

\J] Documentation of the procedures followed and report of same including
identification of the budget line item, to the Executive Director or their
designee.

Informal Bidding.

Contracts for goods or services for (i) )One Hundred Fifty Thousand Dollars ($150,000)
or less may be awarded by the Executive Director or, their designee; provided, however,
that if such contract is a GBNRTC or NITTEC contract, it shall first be approved by its
Board of Directors, or (ii) less than Fifteen Thousand Dollars ($15,000) may be awarded
by the General Counsel, the Chief Financial Officer, any General Manager or Director, the
Executive Director of the GBNRTC or the Executive Director of NITTEC, or their
designee (note, that any such delegation must be in writing), upon satisfaction of the
following minimum requirements:

0] If appropriate, examination of OGS NYS Commodity Index to determine
whether the procurement may be obtained from that source on terms
advantageous to the Authority.

@ At least three (3) written quotes must be solicited for purchases equal to or
over Five Thousand Dollars ($5,000) and under Fifty Thousand Dollars
($50,000). Purchases up to Five Thousand Dollars ($5,000) may be
made without quotes, if the procurement manager or their designee considers
the prices to be fair and reasonable.

(i) For each, procurement records shall be maintained which set forth: the names and
addresses of the contractors or vendors solicited; the terms and prices quoted;
whether the goods or service may be procured under the OGS NYS Commodity
Index, and if so, the price.

) In the case of procurements of Five Thousand Dollars ($5,000) or more, if
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three (3) or more quotations cannot be obtained because there is not a
sufficient number of suppliers able to meet the purchase requirements
(including timely delivery), such facts shall be set forth in writing.

\J) Approval of a small purchase contract award shall not be granted unless and
until the foregoing written information has been reviewed and found to be
acceptable. Approval may be indicated by dated signature authorization by the
Executive Director or the authorized individual.

&)~ Price Lists or catalogs may be used in obtaining three (3) or more quotes.

A written confirmation of the successful contractor's quotation, including price and
relevant contract terms shall be obtained in the case of verbal quotes or offers, prior to
award.

In the event a "Single Source", “Sole Source” or "Single Bid" selection is the subject of
a Small Purchase under $50,000, authorization for the purchase must come from the
Executive Director.

ARTICLE 16. FEDERAL. STATE AND COUNTY CONTRACT LISTS

The State Office of General Services contract prices and County contract prices are
deemed competitive prices. Contracts may be awarded based on the state or county
contract price without additional competitive procedures. The United States General
Services Administration (GSA) has identified specific contracts that the Authority is
authorized to use. Contracts may be awarded based on the federal contract price when
allowed by the GSA. If the contract price available through the federal, state or county
price lists is lower than the lowest bid price after sealed bidding, formal bidding, or
informal bidding, the bids shall be rejected and a contract awarded based upon the federal,
state or county contract price.

ARTICLE 17. FUNDING

In all cases where contracts are being funded by state or federal funds, applicable
regulations of the state or federal authorities governing the award of such contracts
shall be observed.

The Federal Aviation Administration and the Federal Transit Administration each
have specific criteria for the procurement of Design-Bid-Build and Design-Build
contracts. Please refer to the relevant Advisory Circular for specific requirements.

The Federal Aviation Administration and the Federal Transit Administration each
prohibit the use of in-State or local geographical preferences, with the exception of
architectural and engineering services.

The Federal Aviation Administration and the Federal Transit Administration require a
cost analysis or a price analysis in connection with every procurement action.

The Federal Transit Administration requires the use of Part 31 of the Federal Acquisition
Regulations with respect to pricing issues.
The Federal Transit Administration has specific rules governing advance payments

27

COMM. 12M-1
Page 85 of 104



A)

(B)

©

(A)

(B)

and progress payments. Advance payments are prohibited. Progress payments are
permitted provided that title has been obtained. Please refer to FTA Circular 4220.1F.

No contract shall be awarded, or obligation incurred for any purpose which involves
the expenditure of money, in excess of the monies appropriated and available in the
Authority's budgets for said purpose, except as otherwise authorized by the Board.

ARTICLE 18. PROFESSIONAL SERVICE CONTRACTS

The following guidelines apply to the procurement of consulting or professional
services such as legal, audit, planning, testing, accounting, architectural, engineering,
or surveying services, except to the extent that the procurement of such services are
governed by state or federal regulations.

Professional service contracts which do not exceed One Hundred Fifty Thousand
Dollars ($150,000) and will not involve services to be rendered in excess of one (1)
year may be awarded following either the Formal Bidding or Informal Bidding Small
Purchase guidelines set forth under Article 15, as is appropriate.

The selection of professional service contractors shall be on a competitive basis,
except that the Board may waive competition by a two-thirds vote of the Members in
attendance at a Meeting of the Board, if it is in the Best Interests of the Authority to do
so. The standard of "Best Interest of the Authority" may, but need not be based upon
one or more of the following criteria for the selection of professional service
contractors:

o) Confidentiality;
(i) Specialized expertise or unusual qualifications or services are obtainable from
one source only;

@iii)  Historical relationship with the Authority, the continuation of which will result
in some economy advantage to the Authority and will avoid duplication of costs;

(iv)  Specialized knowledge;

V) Lack of responsible competition, as validated pursuant to Article 11, supra;

(vi)  Nature, magnitude or complexity of services required;

(vil)  Lack of resources, support staff, specialized facilities or equipment;

(viii)  Short term or infrequent need for services; and

(ix)  Selection which is necessary as a result of emergency or exigency conditions.

ARTICLE 19. DISADVANTAGED and AIRPORT DISADVANTAGED
BUSINESS ENTERPRISES/MINORITY WOMEN BUSINESS
ENTERPRISES/SERVICE DISABLED VETERAN-OWNED BUSINESSES

It is the desire of the Board to promote and assist participation by DBEs, ACDBEs,
MBESs, WBEs and to facilitate a fair share of the awarding of contracts thereto.

An updated list of all DBE/ACDBE certified firms in New York State may be
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obtained from the New York State Unified Certification Program website at
https://data.ny.gov/widgets/pfeu-dsx A directory of MWBE certified firms may be
obtained from the New York State MWBE website at ny.new.nycontracts.com. A list
of all SDVOB cettified firms in New York state may be obtained from the New York
State Office of General Services website at https://sdves.ogs.ny.gov/business-
search.The Procurement Department shall be responsible for referencing such lists
prior to the publication of a notice of procurement opportunity to determine the
availability of certified SDVOB, MBE and WBE entities.

The Office of Equal Opportunity/ Diversity Development shall be responsible for
referencing such lists prior to the publication of a notice of procurement opportunity to
determine the availability of certified DBE’s and ACDBE’s.

The Procurement Manager shall ensure that the Authority establishes appropriate goals
for participation by MWBESs and SDVOBs in procurement contracts awarded by the
Authority and for the utilization of MWBEs and SDVOBs as subcontractors and
suppliers by entities having procurement contracts with the Authority. Statewide
numerical participation target goals shall be established by the Authority based on the
findings of the most current disparity study.

Every effort will be made to achieve the MWBE and SDVOB goals assigned to
projects. The Authority’s procurement solicitation documents shall include MWBE
and SDVOB goals, as appropriate. These documents are advertised and posted on the
Authority’s website. MWBE and SDVOB utilization will be monitored and reported
by the Procurement Department with assistance from the Engineering Departments.

ARTICLE 20. CONFIDENTIALITY AND CONFLICTS OF INTEREST

Authority staff engaged in the procurement process shall ensure that proprietary
information submitted by bidders and proposers, and source selection information,
including the number or identity of offerors is not disclosed to any unauthorized
person. In the event a request for such confidential information is made, the Office of
General Counsel shall determine the appropriateness of disclosure.

No procurement contracts shall be entered into with former commissioners, officers,
or employees of the Authority except to the extent permitted by Section 73 of the
Public Officers Law and the Authority Board of Commissioners’ Code of Ethics.

No procurement contracts shall be awarded to a firm to:

@ Prepare the work statement/specifications for purchase of supplies or a
proposed Public Work when the firm is affiliated with another company whose
business is related to the pending procurement. (In order to ensure objective
contractor performance and eliminate any unfair competitive advantage, a
contractor that develops or drafts specifications for a particular procurement
shall be excluded from competing for and performing work under the directly
ensuing procurement, unless the initial design contract was awarded under a
competitive selection process); or

@ Perform a study or work effort concerning a certain organization, technical
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field or geographic area when the firm has a business relationship or common
interest with the organization, field or area to be studied.

The files for procurement contracts covered by Section 139-k of the State Finance
Law must include the required information regarding persons or organizations retained
to attempt to influence the procurement process. Any contacts that reasonably appear
to be an attempt to influence the procurement process by persons or organizations
other than those identified in the bid or proposal documents shall be recorded as
required by Section 139-k of the State Finance Law.

ARTICLE 21. MINIMUM CONTRACT REQUIREMENTS

The following types of provisions shall be contained in all goods and services contracts,
except that any of the provisions listed which are inapplicable or unnecessary because
of the nature or duration of the services to be performed or goods to be supplied, the
location or locations where they are to be performed or supplied, or the type of the
compensation being paid, therefore, need not be included:

0]
(i1)

(ii)

(iv)
v)
(vi)

(vii)

(viii)
(ix)
x)
(xi)
(xii)
(xiii)
(xiv)
(xv)
(xvi)

(xvii)

Description of services or goods or the scope and extent of contract work;

Compensation, delineating the contract price and method of payment or the
rates and fees upon which compensation shall be based;

Time for performance or date of completion, including when appropriate, dates
for completion of significant tasks; the Authority shall not enter into any
contract for rolling stock or replacement parts with a period of performance
exceeding five years inclusive of options;

Liability of contractor; indemnification of Authority;
Reports of contractor;

Ownership of plans, drawings or other products of the performance of the
service;

No assignments or subcontracts without the express prior written consent of the
Authority;

Maintenance of records, accounts;

Rights of inspection and audit of books and records;
Insurance requirements;

Termination;

Monitoring of the performance of services;

The extent of subcontracting and sub- consulting agreements;
Contract modification or change order requirements;

Notice of Claim/Disputes;

Use of Authority's supplies, facilities or property.

Use of Authority's personnel, and certification of key personnel and facilities
necessary to accomplish the work within the time required; and

(xviii) All provisions required to be included in the contracts of the Authority by federal,
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state or local laws, ordinances, codes, rules or regulations, including when
appropriate, notice to the Contractor that the proposed procurement action will be
subject to state and/or federal funding regulations and approval.

ARTICLE 22. CONTRACT MODIFICATIONS., CHANGE ORDERS AND
PLE LA TS

Change orders, supplemental agreements or other contract modifications which alter a
procurement contract shall be approved by either the Board, the Executive Director,
the General Counsel, the Chief Financial Officer, the Executive Directors of GBNRTC
and NITTEC, a General Manager, or Director as is appropriate and as is limited by the
levels of authorization outlined in Article 15, Small Purchases. '

The Authority shall perform a cost analysis unless price reasonableness can be
established on the basis of a catalog or market price of a commercial product sold in
substantial quantities to the general public or on the basis of prices set by law or
regulation.

Profit shall be negotiated as a separate element, taking into consideration:
® complexity of the work,

(i) the risk borne by the contractor,

(iii)  the contractor's investment,

(iv)  the degree of subcontracting,

) the contractor's past performance, and

(vi)  industry profit rates for similar work.

Any change order, supplemental agreement or other contract modification shall
contain a justification assuring that the proposed action is an appropriate alternative,
under the circumstances, to competitive procurement.

The Federal Transit Administration prohibits cardinal changes, defined as significant
changes in contract work that cause major deviations from the original purpose of the
work or the intended method of achievement, or cause revisions of contract work so
extensive, significant, or cumulative that, in effect, the contractor is required to perform
very different work from that described in the original contract. Please refer to FTA
Circular 4220.1F for further information.

The Procurement Compliance Manager will evaluate the updated agreement and
determine if MBE, WBE, or SDVOB Participation Goals need to be updated due to the
revised scope.

The Office of EEO/Diversity Development will evaluate the updated agreement and
determine if DBE or ACDBE Participation Goals need to be updated due to the revised
scope.
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ARTICLE 23. EMERGENCY OR EXIGENCY

The General Counsel, Chief Financial Officer, Executive Directors of GBNRTC and
NITTEC and General Managers and Directors, or their designee, are authorized to
declare an emergency or exigency and to make awards not to exceed Fourteen
Thousand Nine Hundred Ninety-Nine Dollars ($14,999), per occurrence, and shall
report same to the Executive Director at the earliest opportunity, as described in part
(E), below. The delegation of this authority must be in writing and the designee must
report directly to the authorized individual.

In the event the authorization limit set forth in Paragraph 23(A) will be exceeded, the
General Counsel, Chief Financial Officer, Executive Directors of the GBNRTC and
NITTEC, Directors or General Managers shall contact the Executive Director or in
their absence the Chairman of the Board. The Executive Director is authorized to
declare an emergency or exigency and to make awards not to exceed One Hundred
Fifty Thousand Dollars ($150,000), per occurrence and shall report same to the
Chairman at the earliest opportunity, as described in part (E), below.

In the event the authorization limit set forth in Paragraph 23(B) will be exceeded, the
Executive Director shall contact the Chairman of the Board, or in their absence, the
Vice Chairman of the Board. The Chairman (or if applicable, the Vice Chairman), is
authorized to declare an emergency or exigency and to make awards which may
exceed One Hundred Fifty Thousand Dollars ($150,000).

In the event the final contract amount owed is equal to or greater than One Hundred
Fifty Thousand Dollars ($150,000) the individual responsible for declaring the
emergency or exigency shallprepare and submit a "DECLARATION OF
EMERGENCY/EXIGENCY REPORT" to the Executive Director for submittal to the
Board at the earliest possible Board Meeting. At a minimum, the "DECLARATION
REPORT" shall set forth the following information:

Q) A description of the emergency or exigent circumstances, or the unforeseen
circumstance.

1i A description of the perceived damages or threat of harm or loss, or the
P p g
perceived interruption to or obstruction of operation or provision of service.

@iii) A description of the preventative action taken.
(iv) - A listing of all Authority personnel involved in the response or the occurrence.

) An explanation of the steps taken to procure goods or services and the
) rationale for the award and procurement decisions made by the individual.
(ii) Identification of the source of funds used to pay for the response.

(i) A request for Board ratification of the response to the Emergency or Exigency.

In the event the final contract amount is less than One Hundred Fifty Thousand
Dollars ($150,000) or less, the individual responsible for declaring the emergency or
exigency shall prepare and submit a "DECLARATION OF
EMERGENCY/EXIGENCY REPORT" to the Executive Director at the earliest
possible time, documenting the information outlined in sections (D) (i) through (vi),
above.
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ARTICLE 24. EXPEDIENCY

The provisions of this article shall be implemented under special and limited
circumstances as determined by a two-third's vote of the Members in attendance at a
Meeting of the Board, based on the best interests of the Authority upon request by
staff seeking Board Waiver of one or more procurement guidelines. The criteria for
establishing best interests of the Authority for the purposes of this Article may be
found at Article 18(C).

The request shall include but not be limited to the following:
Q) Statement of objective and rationale for expediency;
(iD) Course of action outlining:
a. step-by step procedure to accomplish the objective;
b. specific guideline waiver request(s);
c. Justification and anticipated benefit to the Authority.
(ili)  Request for authorization to proceed.

ARTICLE 25. WAIVER OF COMPETITION

A. Pursuant to section 2879 of the Public Authorities Law the Board may waive

competition for the purchase of goods or services from small business concerns or
those certified as minority or women-owned business enterprises, or goods or
technology that are recycled or remanufactured, in an amount not-to-exceed
$500,000.00 in accordance with changes in New York State law. Such a waiver may
only be granted for non-federally funded purchases and shall require a two-thirds vote
of the Members in attendance at a Meeting of the Board.

B. Pursuant to article 3 of the New York State Veterans’ Services Law the Board may

waive competition for the purchase of commodities or services from certified
SDVOBs in an amount not to exceed $750,000 in order to meet the New York State’s
SDVOB participation goal. The commodities, services, and technology being
acquired must meet the Authority’s form, function, and utility. A minimum of three
quotes from NYS certified SDVOBs must be obtained to justify the adequacy of
competition and reasonableness of price.

ARTICLE 26. RECORDS RETENTION

Procurement records shall be retained in accordance with the New York State Records
Retention Manual.

Every procurement file shall contain, at a minimum, records detailing:
(A)  the rational for the method of procurement,
(B) the rationale for the selection of contract type,
(C)  reasons for contractor selection or rejection, and

33

COMM. 12M-1
Page 91 of 104



(D)  the basis for the contract price.

ARTICLE 27. PROCUREMENT REPORTING

The Procurement Department shall ensure that on an annual basis, the Authority shall
prepare, approve, and make publicly available, a report summarizing the Authority's
procurement activity for the period of the report. The report shall include a listing of all
contracts of Five Thousand Dollars ($5,000), or more, the selection process used to select
such contractors, and the status of existing procurement contracts.

(A)  On an annual basis the Office of General Counsel shall prepare and submit for Board
approval a report on Procurement Contracts. This report shall include a copy of the
existing guidelines, an explanation of the guidelines and any amendments thereto since
the last annual report. This report may be made a part of any other reports that the
Authority is required to make.

(B)  This information shall be submitted annually through the New York State Public
Authorities Data Report to the New York State Division of Budget, and copies thereof
to the New York State Department of Audit and Control, the Senate Finance
Committee, the Assembly Ways and Means Committee and the Executive Officers
and Legislatures of Erie and Niagara Counties.

ARTICLE 28. SPLIT PROCUREMENTS

The splitting of procurements for the purpose of circumventing the requirements of more
complex procurement procedures or a higher level of authority or decision-making is
prohibited.

ARTICLE 29. ATI NITORIN D L OF PROCUREMENT
GUIDELINES AND PROCEDURES

(A)  The Procurement Department and the Office of General Counsel shall ensure that the
Procurement Guidelines and Procedures are submitted to the Board for review, updating
(if deemed necessary), and re-authorization, on an annual basis.

(B)  The Department of Internal Audit shall develop and implement a program to monitor
the Authority's compliance with the Procurement Guidelines and Procedures.

(C)  The Procurement Department shall develop and implement a control system to ensure
that the Guidelines and procedures are being followed.

ARTICLE 30. UTI JRPL, AND SE D-HAND SUPPLIE

(A)  Utilities and utility services such as telephone, water, electric power, and natural gas
(except for those utilities and utility services which are competitively procured), may be
purchased upon the authorization of the CFO or their designee without Board approval,
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provided that the cumulative dollar amount for such purchases for the year is within the
amounts budgeted for such utilities or services, as approved by the Board.

(B)  The Authority may purchase surplus and second-hand supplies, materials or equipment
from the Federal Government, the State of New York or any political subdivision,
municipality, or district without advertising or the solicitation of bids, proposals, or
quotations, however, purchases involving an expenditure of greater than One Hundred
Fifty Thousand ($150,000) shall require Board Approval.

ARTICLE 31. CONTRACT MANAGEMENT AND MONITORING

The responsibility for Contract management and monitoring rests with the Executive Director
acting in consultation with the Executive Director’s Management Team. This responsibility
includes, but is not limited to, decisions to terminate a contract, and/or invoking breach, default,
or other provisions of a contract. In keeping with the proper separation of Board oversight and
Executive Management functions as recognized by the NY Authority Budget Office, the
Executive Director should carry out appropriate policies, make day-to-day operating decisions
and keep the Board informed with sufficient information of actions, issues of concern, potential
risks, and liabilities, while the Board has a separate responsibility to provide active oversight of
management, and an obligation to make reasonable inquiry of activities when appropriate. See
NY Authority Budget Policy Guidance No. 06-02.
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CODE OF ETHICS

All NFTA and Metro employees are covered by the provisions of Sections 73 and 74 of the Public
Officers Law. Section 73 regulates outside business or professional activities conducted by state

employees.

Section 74 governs conflicts of interest. Please refer to the New York State Commission on Ethics
and Lobbying in Government website that lists the Ethics Laws, and other information:
https://ethics.ny.gov/.

NFTA will assure that ethical conduct is maintained by adhering to the following requirements:

1. No employee, officer, commissioner, or agent of the Authority shall participate in the

selec

tion, or in the award or administration of a contract, if a conflict of interest real or

apparent would be involved. Such a conflict would arise when:

a.

b.
c.
d

** Note:

The commissioner, officer, employee, or agent,

The relative of any commissioner, officer, employee, or agent,

The commissioner, officer, employee, or agent’s partner, or

An organization that employs, or is about to employ, any of the above, has a
financial or other interest in the firm selected for award.

Relative is defined as any person living in the same household as the individual and any

person who is a direct descendant of that individual's grandparents or the spouse of such
descendant.**

2. The NFTA's commissioners, officers, employees, or agents will neither solicit nor accept
gratuities, favors, or anything of monetary value from contractors, potential contractors, or
parties to sub agreements, or interested sources. An interested source is a person or entity
that has a vested interest in influencing you or your agency (See 19 N.Y.C.R.R. 933.2).

3. No commissioner, officer or employee of the Authority should have any interest, financial
or otherwise, direct, or indirect, or engage in any business or transaction or professional
activity or incur any obligation of any nature, which is in substantial conflict with the
proper discharge of the commissioner’s, officer’s or employee’s duties in the public interest.

If an
empl

employee thinks there is a potential conflict of interest the commissioner, officer, or
oyee should immediately disclose this to their branch manager. The branch manager

will then inform the Executive Director and General Counsel.

4. Standards:

a.

No commissioner, officer or employee of the Authority should:
i. Accept other employment which will impair the commissioner’s,
- officer’s, or employee’s independence of judgment in the exercise of
their official duties.
ii. Accept employment or engage in any business or professional activity which
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Vi.

will require the commissioner, officer, or employee to disclose confidential
information which the commissioner, officer or employees has gained by
reason of their official position or authority.

Disclose confidential information acquired by the commissioner, officer,
or employee in the course of the commissioner’s, officer’s or employee’s
official duties nor use such information to further the commissioner’s,
officer’s, or employee's personal interests.

Use or attempt to use his or her official position to secure unwarranted
privileges or exemptions for himself or herself or others, including but not
limited to, the misappropriation to himself, herself or to others of the
property, services or other resources of the NFTA and/or Metro for private
business or other compensated non-governmental purposes.

Engage in any transaction as representative or agent of the NFTA with

any business entity in which the commissioner, officer or employee has a
direct or indirect financial interest that might reasonably tend to conflict
with the proper discharge of the commissioner’s, officer’s or employee’s
official duties.

By the commissioner’s, officer’s, or employee’s conduct, give reasonable
basis for the impression that any person can improperly influence the
commissioner, officer or employee or unduly enjoy the commissioner’s,
officer’s, or employee’s favor in the performance of their official duties, or
that the commissioner, officer, or employee is affected by the kinship, rank,
position or influence of any party or person.

b. A commissioner, officer or employee of the Authority should:

Abstain from making personal investments in enterprises which the
commissioner, officer or employee has reason to believe may be directly
involved in decisions to be made by the commissioner, officer, or employee
or which will otherwise create substantial conflict between the
commissioner’s, officer’s or employee’s duty in the public interest and the
commissioner’s, officer’s, or employee’s private interest.
Endeavor to pursue a course of conduct which will not raise suspicion among
the public that the commissioner, officer, or employee is likely to be
engaged in acts that are in violation of the commissioner’s, officer’s, or
employee’s trust.
Any person involved in the negotiation of contracts shall ensure that all
statements, communications, and representations to contractor
representatives are accurate and truthful.
Great care must be exercised to ensure the proper recording and charging of
all costs to the appropriate account, regardless of the status of the budget
for that account. The falsification of time reports or other cost records will
not be tolerated. Each supervisor is responsible for assuring that the work
time of employees is recorded promptly and charged accurately.
No employee may submit or concur in the submission of any claims,
bids, proposals, or any other document that is false, fictitious, or
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~ fraudulent.

vi. Great care must be exercised by supervisors to avoid placing, or
seemingly to place, pressure on subordinates which might cause them to
deviate from acceptable norms of conduct.

vii. The purchase of supplies, materials, and services from suppliers,
vendors, contractors, and subcontractors must be done in a manner that
preserves the integrity of NFTA’s procurement process based on the bid
process.

viii. Laws and regulations regarding entertainment, gifts and payments may
be somewhat complicated. For this reason, questions regarding specific
policies should be referred to Authority’s Ethics Officer (NFTA General
Counsel). '

ix. Employees should report any instance in which they are offered money,
gifts, or anything else of value by a supplier or prospective supplier or
contractor of the Authority to the Authority’s Ethics Officer.

x. Every employee is charged with the duty to preserve the Authority's
assets, property, plant, and equipment.

Violations: In addition to any penalty contained in any other provision of law any such

commissioner, officer or employee who shall knowingly and intentionally violate any of the

provisions of this section may be subject to disciplinary action, suspended, or removed from

office or employment in the manner provided by contract, law, or established employment

policies. -
The NFTA's Ethics Officer NFTA General Counsel) is available to render advisory opinions

to employees with respect to their proposed conduct as it relates to the code of ethics. The

Ethics Officer is also available to review complaints charging employees with violations of

the code of ethics.

38

COMM. 12M-1
Page 96 of 104



ATTACHMENT “B”

PROTEST PROCEDURES
The Protest Procedures set forth herein apply to both sealed bids and negotiated procurements.
1  Pre-Bid/Proposal Opening Protests. If a bidder/proponent can demonstrate that the Contract

Documents issued by the Authority are unduly exclusionary and restrictive or that federal, state or
local laws or regulations have been violated during the course of the procurement, then the
bidder/proponent may seek a review by the Executive Director or their appointed representative,
at 181 Ellicott Street, Buffalo, New York 14203. Protests shall be clearly identified as Protests and
submitted in writing as early as possible, but no later than five (5) business days before
bid/proposal opening. Within four (4) business days after receipt of a pre- bid/proposal protest, the
Executive Director shall make one of the determinations listed in paragraph (3).

2 Post-Bid/Proposal Opening Protests. A protest to the acceptance or rejection of any or of all
offers or bids to a contract, or to the award thereof, or to any such action proposed or intended by
the Authority must be received in writing by the Executive Director no later than five (5) business
days after the protesting party first learned, or reasonably ought to have learned, of the required
Board action or, if Board action is not required, any proposed or intended action to which he/she
protests.

3. Inthe event the protestor alleges that the Executive Director or the representative appointed by
the Executive Director to serve as Decision-Maker for the particular protest, engaged in improper
conduct during the subject procurement, the General Counsel shall serve as the Decision-Maker.
In the event it has been alleged that the General Counsel has engaged in improper conduct during
the subject procurement, either the Executive Director or the Director of Engineering shall serve
as the Decision-Maker.

4 Rulings on Protests. Within four (4) business days, the Executive Director shall render one of
the following determinations:

@ Protest is overruled.

() Protest is substantiated. Executive Director shall issue instructions toremedy issues
relating to the protest.

© Procurement activity is suspended until written notification by the Executive Director.:

Such determination shall be in writing and shall provide at a minimum a general response to each
material issue raised in the protest. All documents submitted by the Protestor and/or Authority
Staff and reviewed by the Decision-Maker in the reaching of a determination shall form and be
retained by the Authority as the formal record of the dispute resolution process.

The issuance of the foregoing determination is the Authority's final decision of the dispute.

All interested parties shall be notified of any protests that are filed. The Authority shall
refrain from awarding a contract within five (5) business days of the date of a decision
rendered by the Executive Director regarding a protest, unless the Authority determines
that:

(i) The items to be procured are urgently required.

(ii) Delivery or performance will be unduly delayed by failure to make a prompt award.

(iii) Failure to make a prompt award will otherwise cause undue harm to the Authority or
the federal government.
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ATTACHMENT “B”

5. Protestor's Appeal to Federal or State Agencies. In the event federal or state funds are
participating in the procurement, then the protestor may seek a review by the appropriate funding
agency. The Federal Transit Administration will only consider a protest if the Authority (a) does
not have protest procedures, (b) has not complied with its protest procedures, or (3) has not
reviewed the protest when given the opportunity to do so. The Federal Transit Administration will
exercise discretionary jurisdiction over those appeals involving issues important to the Federal
Transit Administration’s overall public transportation program.

Protestors shall file such a protest in accordance with the requirements set forth below, not later
than five (5) business days after a final decision is rendered under the Authority's protest procedure
In instances where the protestor alleges that the Authority failed to make a final determination on
the protest, protestors shall file a protest with the appropriate agency not later than five (5) business
days after the protestor knew or should have known of Authority's failure to render a final
determination on the protest.
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10.

11.

12.

13.

All advertising placed in facilities and vehicles owned and operated by the Niagara
Frontier Transportation Authority / Niagara Frontier Transit Metro System, Inc. must
reflect a high level of good taste, decency and community standards in copy and art. All
advertising should harmonize with the environment of its placement.

All advertising should be truthful and comply with the spirit and letter of all applicable
laws and regulations of the various jurisdictions into which it is introduced. All copy
and art should avoid conveying derisive, exaggerated, distorted, deceptive or offensive
impressions.

The advertisement and promotion of tobacco, tobacco-related products, including but
not limited to cigarette, chewing tobacco and snuff, or vaping-related products, is
expressly prohibited.

Advertising promoting contests should insure the contest is being conducted with
fairness to all entrants and complies with all applicable laws and regulations.

Advertisements that support or oppose any political party or candidate or that are
political in nature or contain political messages, including advertisements involving
political figures or candidates for public offices, advertisements involving political
parties or political affiliations, and/or advertisements involving an issue reasonably
deemed by NFTA or Metro to be political in nature in that it directly or indirectly
implicates the action, inaction, prospective action, or policies of a governmental entity,
are prohibited.

Testimonials should be authentic and should honestly reflect the response of the person
making them. The advertising sales contract provides for the indemnification of Niagara
Frontier Transportation Authority and Niagara Frontier Transit Metro System, Inc.
against any action by any person quoted or referred to in any advertisement placed in
Niagara Frontier Transportation Authority / Niagara Frontier Transit Metro System, Inc.
owned facilities and vehicles.

Medical products or treatments should be presented in a restrained and inoffensive
manner to the general public.

Adbvertisers should take special care to avoid illustrations or references that disregard
normal safety precautions.

Advertising offering premiums or gifts should avoid representations that would enlarge
the value of the item in the minds of the viewers.

Use of Niagara Frontier Transportation Authority or Niagara Frontier Transit Metro
System, Inc. graphics or representations in advertising is subject to approval by the
Executive Director or other proper official.

No implied or declared endorsement of any product or service by Niagara Frontier
Transportation Authority or Niagara Frontier Transit Metro System, Inc. is permitted.

The Niagara Frontier Transportation Authority and Niagara Frontier Transit
Metro System, Inc. reserve the right to reject or remove any advertising that it
deems to be not in good taste and decency and not in the public interest.

Ttems or references which might be objectionable to a substantial segment of the
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community should be avoided. For example, advertising depicting or referring to
an undesirable social behavior or which might be offensive because of racial or
religious references should be avoided. Copy which might be contrary to the best
interest of the Niagara Frontier Transportation Authority/Niagara Frontier Transit
Metro System, Inc. and harmful to the users of their facilities and vehicles will
not be acceptable. Advertisements intended to influence members of the public
regarding an issue on which there are varying opinions are prohibited.

If any provision or restriction under this Attachment C — Criteria Governing Commercial Advertising,
or any application of any provision of this Attachment C — Criteria Governing Commercial Advertising,
is held to be invalid, or ruled to violate or be inconsistent with any applicable federal law or regulation,
that shall not affect the validity or effectiveness of any provision or restriction of this Attachment C —
Criteria Governing Commercial Advertising. It is hereby declared to be the intent of the Board of
Commissioners that this act would have been enacted even if such invalid provisions or restrictions had
not been included herein.
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Public Service Advertising proposed to be posted in any of the equipment or facilities of NFTA
and/or Metro will be such:

1.

10.

11.

12.

The advertisement will be non-commercial, non-partisan politically and not designed to
influence legislation. Advertising will be accepted only from not-for- profit
organizations, corporations or government agencies, philanthropic or cultural
organizations whose activities would be of interest or benefit to a majority of the area
population.

That the advertisement must meet the same guidelines governing commercial
advertising.

The purpose of the project be such that the advertising methodology can help achieve its
objectives and goals.

That the action message shall have region-wide appeal, significance, and applicability.

That the project be of sufficient seriousness and public importance to warrant the use of
public service advertising space.

That the sponsoring organization be classified as a tax-exempt organization by the
Internal Revenue Services or that specific activity, or event, being promoted by the "for-
profit" organization be in and of itself "non-profit" in nature.

That the name of the sponsoring organization, either as it appears on the document
granting tax-exempt status, or by the name generally recognized by the public as
determined by the Contracting Officer, may be required to be identified on the
advertisement. If the name of the sponsoring organization is not a part of the message
itself, a "sponsored by" line may be required that, in the judgment of the Contracting
Officer, is of a type size and type style to be easily identifiable and readable by the
public.

That public service space will not be granted to any organization that, in the last twelve
months, has purchased, or is purchasing, commercial advertising space or time in any
media for the general subject campaign or promotion.

That the advertisement involves monies (fund-raising, admission fees, donations, and
other methods of compensation) must clearly identify the nature of the appeal (e.g. if
donations are to be sought, whether the collection will be voluntary or if the donation is
a required admission fee must be explained).

That in advertisements where a phone number or an address is given a written
explanation must be furnished to the Contracting Officer as a condition of the approval,
which document will state exactly what is intended to happen to an individual when he
or she either calls the number listed, writes to, or stops by the address given.

That the sponsoring organization shall pay the applicable labor cost for installation and
removal of the subject message as charged by the Authority's advertising contractor and
approved by the Contracting Officer. That, prior to installation, the camera-ready
artwork, graphics, photographs be submitted to the Contracting Officer for approval

The advertising is subject to approval by the NFTA and Metro director of public

relations and advertising and the advertising contractor. Public service advertising will

be accepted on a space-available basis only. The advertisement will be posted only for
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such period of time as the advertisement space remains available and is not required for
commercial advertisement. The public service advertiser will indemnify and hold
harmless NFTA and Metro and the advertising contractor from any and all claims
brought as a result of the display of the advertisement.

If any provision or restriction under this Attachment C — Criteria and Standards Governing Public
Service Advertising, or any application of any provision of this Attachment C — Criteria and Standards
Governing Public Service Advertising, is held to be invalid, or ruled to violate or be inconsistent with
any applicable federal law or regulation, that shall not affect the validity or effectiveness of any
provision or restriction of this Attachment C — Criteria and Standards Governing Public Service
Advertising. It is hereby declared to be the intent of the Board of Commissioners that this act would
have been enacted even if such invalid provisions or restrictions had not been included here.
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