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HON. KEVIN R. HARDWICK

ERIE COUNTY COMPTROLLER'’S OFFICE
DIVISION OF AUDIT & CONTROL

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

December 19, 2025

Erie County Legislature
92 Franklin Street, Fourth Floor
Buffalo, New York 14202

Dear Honorable Members:

In 2023, the Erie County Comptroller's Office, Division of Audit & Control initiated a regular Monitoring Program
of Erie County Cuitural Funding Grants. The Erie County Cultural Funding program provides annual grants to
non-profit arts and cultural organizations operating within the County. County funds are intended to be limited in
their use to current operating expenses including salaries, program costs, fringe benefits, rents, utilities, office
supplies, and equipment. Grant funds may not be used for or applied towards capital projects or physical
improvements of buildings or facilities, nor as a revenue offset against accounts receivable. No funds received
shall be used for any services provided or activities performed outside Erie County. The County's Department
of Environment and Planning executes contracts with organizations and is the primary agency charged with
monitoring.

Objective

The objective of the Cultural Funding Monitoring Program is to verify that the recipients have utilized County
funds according to the terms and conditions associated with the Erie County Cultural Funding grant process and
the recipient’s contract with the County. In order to verify the proper use of the grant award, a number of agencies
were selected in order to review their expenses and financial records.

Scope and Methodology

Approximately 120 different organizations receive funding annually from Erie County. The Comptroller's Cultural
Funding Grant Monitoring Program is intended to review organizations that received a minimum of $5,000 in
funding during any of the three prior years. Approximately 80 agencies were identified as receiving $5,000 or
more in grant funding. The list of recipient organizations was split into two groups of approximately 40 agencies.
The first batch of letters announcing the commencement of a review was sent to the selected non-profit
organizations during mid-February 2023, and a second batch was sent in early October 2023. The review of all
agencies is expected to be completed by December 31, 2025.

2023 - 2024 Program

During the interview phase, the Auditor identifies use of funding to narrow down the expenses to be verified. A
table of agencies which meet the criteria for review along with the amount of grant awards can be found on the
following page.
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BEST PRACTICES

Over the course of the Monitoring Program, the Division of Audit found a number of problematic practices and
questionable expense categories on a recurring basis. In order to address issues pertaining to a large number
of organizations, certain generally applicable best practices and recommendations are included here.

Alcohol

Several organizations used or appeared to use CGF funds to obtain alcohol. While the Division of Audit does
not recommend that CGF awards be made contingent on the absence of alcohol from events hosted by the
organization, alcohol should not be purchased with CGF funds. The Division of Audit found dozens of alcohol
purchases that appeared to be personal in nature and several more which likely violated NYS Alcoholic Beverage
Control Laws. Furthermore, the NYS Comptroller has long held that alcohol is not a “lawful county charge”,
meaning that government officials and employees may not use taxpayer funds to purchase alcohol. The Division
of Audit sees no reason that organizations receiving taxpayer funds should be treated differently.

Debit Cards

Credit cards, particularly with smaller organizations, can provide a critical layer of expense control. The Division
of Audit found a large quantity of small-dollar expenses appearing personal in nature. If a debit card is used, the
money is gone by the time statements are typically reviewed, while a credit card bill often needs to be paid and
approved by the organization’s board of directors.

Alternate Funding Sources and Segregation of Accounts

Organizations may have several sources of governmental or philanthropic funding. One way to ensure that CGF
funds go farthest is to tailor awards to the needs of the organization. Such an assessment would require
applicants to provide certain financial documents covering prior years and a disclosure of current year funding
applications. Furthermore, accounts received from Erie County should not be comingled with the other funds of
the organization. Having source information upfront and requiring the segregation of accounts substantially

decreases the likelihood of wasted CGF funds.
2| Page—
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O’CONNELL & COMPANY PRODUCTIONS, INC.

BACKGROUND

O'Connell & Company Productions, Inc. (OCC) is a 501(c)(3) non-profit organization established in 1995. OCC
is a local professional theater company whose mission is to entertain audiences while educating, inspiring, and
strengthening community engagement through the performing arts.

OCC received $23,100 in Cultural Grant Funding (CGF) for calendar years 2020 and 2021 and $31,500 for
calendar year 2022.

AUDITOR’S OBSERVATIONS

OCC presents a broad range of theatrical productions, including premieres, musicals, and classic plays. The
organization originally emphasized productions featuring female characters, directors, and playwrights to
support the empowerment of women and promote gender parity in the arts.

While maintaining this focus, OCC has expanded its programming to engage a more diverse and inclusive
audience by offering a wider variety of performances in multiple venues throughout Western New York.

In addition to theatrical offerings, OCC provides educational programming, including “Rising Stars,” a youth
theater camp for students ages 8-12, which has become one of the organization’s most established educational
initiatives.

During the years under review, programming services constituted the organization’s primary source of revenue,
except in 2020 when Covid-19 restrictions significantly reduced in-person programming. Grants, contributions,
and donations comprised the second-largest source of revenue. The Auditor did not identify additional significant
revenue sources such as investment income or major fundraising events.

OCC operates a theater concession stand that provides snacks and beverages to patrons and generates
additional revenue.

The Covid-19 pandemic resulted in the cancellation of all in-person performances and scheduled events. OCC
implemented virtual programming, including online productions and weekly play readings, which allowed the
organization to maintain audience engagement and generate limited operating revenue. At the onset of the
pandemic, OCC engaged one independent contractor to perform administrative duties remotely. OCC did not
receive federal pandemic-relief assistance such as Paycheck Protection Program (PPP) funding or federal
disaster loans, in part because it had no wage-earning employees on payroll.

For each of the years reviewed, OCC reported no salary or wage expenses. Instead, the organization relied
entirely on independent contractors, and primary operating expenses consisted of 1099 payments, occupancy
costs, production-related expenses, and contracted services. Under the County grant agreement, Cultural Grant
Funding (CGF) was intended to support staffing and technical upgrades.

AUDITOR’S CONCLUSION

During the grant review process, OCC provided most of the requested documentation to substantiate its use of
County Cultural Grant Funding (CGF). Documentation submitted included IRS Forms 990, bank statements,
general ledgers, and information returns. However, other essential records such as certain payroll or
independent contractor reconciliations, a complete set of board meeting records, and electronic payment
statements were not provided by the conclusion of the review. As a result, OCC's submission was incomplete
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and only partially compliant with the documentation requirements outlined in the County's cultural grant
agreement.

The Auditor also identified several instances in which expenditures and activities did not appear to comply with
the stipulations of the cultural grant service contract or applicable federal and state regulations. These issues
included the misclassification of employees as independent contractors, the use of CGF for ineligible expenses,
and the distribution of alcoholic beverages without the required liquor license.

The Auditor determined that CGF funds awarded in 2020 were not fully utilized, with the remaining balance
carried forward into 2021. Based on the organization's grant request, CGF funds were intended to support the
creation of an office support position. Due to the COVID-19 pandemic, the hiring of administrative support staff
did not occur. OCC indicated that funds were used to pay custodial staff and actors for virtual productions;
however, the organization's documentation reflects that CGF funds were not expended during 2020 and were
instead rolled over to the subsequent calendar year. This carryover practice is inconsistent with Section 10 of
the Erie County contract, which requires the return of any unused or unencumbered County funds and explicitly
prohibits the carryover of unexpended grant funds.

Additionally, OCC's records indicated that approximately $33,000, primarily consisting of CGF funds, was carried
over into 2022. OCC fransitioned to a fiscal year ending June 30 and further reported that 2022 funding was
carried into the subsequent fiscal year. However, during discussions with the Auditor, OCC stated that 2022
funding was allocated toward payments for support staff, including actors and custodial staff, which conflicts with
the records provided for review.

As part of OCC's CGF scope of work for 2021 and 2022, the organization indicated that funds would be used to
hire support staff and to purchase theater lighting as part of technical upgrades. However, lighting equipment,
even when portable, is classified as a capital asset under Modified Accelerated Cost Recovery System (MACRS)
rules. Portable or freestanding stage lighting is treated as a five- or seven-year capital asset and is therefore an
ineligible expenditure under the County's CGF program. The inclusion of this ineligible item reflects deficiencies
in OCC's compliance as well as in the County's grant review process. The grant agreement prohibits capital
expenditures, and County vetting procedures should have identified and addressed this issue prior to approval.

During the review of OCC's records, the Auditor identified multiple purchases of alcoholic beverages from local
retail outlets. These purchases appeared to be for concession inventory. Under New York State Alcoholic
Beverage Control (ABC) Law, alcohol may only be sold or served on premises licensed for on-premise
consumption. OCC has not obtained a New York State Liquor Authority (NYSLA) license to sell or provide
alcohol.

The Auditor also identified the misclassification of certain staff as independent contractors rather than
employees. Although OCC met the necessary reporting requirements, certain positions such as directors and
support staff should have been classified as employees under Internal Revenue Code (IRC) §3121, as OCC
exercises control over both the work performed and the manner in which it is performed. Performers who worked
for multiple theaters were appropriately classified as independent contractors. Additionally, a fuel allowance paid
to a staff member classified as an independent contractor was not included in the reported amount on the
individual's Form 1099, resulting in a discrepancy in tax reporting.

Based on a review of OCC's records, the Auditor identified discrepancies between reportable payments listed
on Forms 1099 and the total payments recorded in the organization’s financial records. The Auditor identified
payments exceeding $600 made to individuals qualifying as independent contractors for which IRS Forms 1099-
NEC and/or 1099-MISC were not issued. Pursuant to IRC §6041, persons engaged in a trade or business who
make payments of $600 or more in a taxable year for rents, salaries, wages, premiums, annuities, compensation,
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or other fixed or determinable income are required to file accurate information returns with the IRS. Additionally,
IRC §6071 requires that Forms W-2, W-3, and 1099 be filed on or before January 31 following the calendar year
to which the returns relate.

OCC'’s governance structure includes a 13-member Board of Directors and a five-member Executive Team. The
organization reported that the Board is actively involved in internal controls, including the review of policies,
compensation, and financial disclosures. However, based on the documentation reviewed, the Board appeared
more focused on fundraising and occupancy matters than on operational oversight. OCC also lacks formal
procurement and reimbursement policies, and its internal controls were determined to be weak.

At the conclusion of the review, the organization was in compliance with federal and state tax-filing requirements
but was not in compliance with certain licensing and permit requirements under local and state laws.

AUDITOR’S RECOMMENDATION

The Auditor recommends that O'Connell & Company Productions, Inc. strengthen its compliance with County
Cultural Grant requirements and applicable federal and state regulations by implementing formal financial and
governance controls. Specifically, OCC should ensure timely and complete submission of required grant
documentation; prohibit the carryover of unexpended grant funds in accordance with County contract provisions;
remit any portion of Cultural Grant Funding that was not utilized; and provide adequate substantiation
demonstrating that all grant expenditures were allowable, eligible, and incurred in accordance with the grant
agreement
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