CONTRACT FOR PURCHASE OF MATERIALS/SERVICES
Contract No. 2019-126

This Contract is entered into this day of , 20 by and between the City of
Flagstaff, a political subdivision of the State of Arizona (“City”), and the Arizona Board of Regents for
and on behalf of Northern Arizona University, a State of Arizona entity (“Contractor").

WHEREAS, the City of Flagstaff desires to receive, and Contractor is able to provide materials and/or
services; and

NOW THEREFORE, in consideration for the mutual promises contained herein, the parties agree as
follows:

1. Scope of Work: Contractor shall provide the materials and/or services generally described as
follows:

COMMUNICATIONS NETWORK CONNECTION
and as more specifically described in the scope of work attached hereto as Exhibit A.

2. Compensation: In consideration for the Contractor's satisfactory performance, City shall pay
Contractor an amount not to exceed $90,000 on a reimbursement basis whereby actual expenditure
documentation will be provided to the City by the Contractor before payment is remitted. Any price
adjustment must be approved by mutual written consent of the parties. The City Manager or his/her
designee (the Purchasing Director) may approve an adjustment if the annual Contract price is less
than $50,000; otherwise City Council approval is required.

3. Standard Terms and Conditions: The City of Flagstaff Standard Terms and Conditions, attached
hereto as Exhibit B, are hereby incorporated into this Contract by reference and shall apply to
performance of this Contract, except to the extent modified in Exhibit A.

4. Insurance: Contractor is self-insured through the Arizona Department of Administration Risk
Management Division pursuant to Arizona Revised Statute § 41-621.

5. Contract Term: The Contract term is for a period of 12 months unless terminated pursuant to the
Standard Terms and Conditions. This Contract will be effective as of the date signed by both
parties. Performance shall commence within ten (10) days from City’s issuance of the Notice to
Proceed and shall be completed on or before June 30, 2020 consistent with the schedule of
services.

6. Renewal: This Contract may be renewed or extended for up to two (2) additional three (3) month
terms by mutual written consent of the parties. The City Manager or his designee (the Purchasing
Director) shall have authority to approve renewal on behalf of the City.

7. Notice. Any formal notice required under this Contract shall be in writing and sent by certified mail
and email as follows:

To the City: To Contractor:

CJ Perry, IT Director Paul Trujillo, Telecommunications Engineer Sr.
City of Flagstaff Northern Arizona University Information

211 W. Aspen Ave. Technology Services

Flagstaff, AZ 86001
CPerry @flagstaffaz.gov Flagstaff, AZ 86001



Phone: 928.213.2821 Paul.Trujillo@nau.edu
Phone: 928.523.2905

With a copy to: With a copy to:
Contracts, Purchasing & Risk Management
Matthew Luhman, MBA, CPA, CPP PO Box 4124
Senior Procurement Specialist Flagstaff, AZ 86011
City of Flagstaff Nau-contracts@nau.edu
211 W. Aspen Ave. Phone: 928-523-4557

Flagstaff, AZ 86001
mluhman@flagstaffaz.gov
Phone: 928.213.2278

8. Authority. Each party warrants that it has authority to enter into this Contract and perform its
obligations hereunder, and that it has taken all actions necessary to enter into this Contract.

CONTRACTOR

Print name: Rita Hartung Cheng

Title: President

Date:

CITY OF FLAGSTAFF

Print name:

Title:

Date:

Attest:

City Clerk

Approved as to form:

City Attorney’s Office



EXHIBIT A
SCOPE OF WORK

Northern Arizona University (NAU) will procure bids for any contractor work in accordance with its
public procurement rules.

Work includes installation of (1) continuous length of 24 strand OSP rated SM OS2 fiber optic cable
through corrugated inner-duct inside the tunnels and Maxcell inner-duct through (1) of the newly
installed underground conduits connecting the NAU tunnel system under building 88 (Wettaw) to the
North/ West street corner of Butler Str. and Beaver Str. In building 24, the installed fiber will terminate
with fusion splice connectors in a provided LIU located in the N. Node building 24. The other end will be
fusion spliced onto an existing CoF SM fiber optic cable and placed into the provided splice case/
accessories. Verify with NAU and CoF which strands to terminate on. 12 strands will be spliced onto
the existing CoF SM fiber. Strands connecting to the CoF fiber will be fusion spliced in a splice case in
an underground box on the North West corner of Beaver and Butler onto the existing CoF fiber optic
cable. Remaining strands of fiber from the existing CoF cable will be re-spliced back to its original inline
configuration.

Testing is required once installation is complete for verification that all strands/ connectors are properly
fusion spliced and distance tested to the City for Bldg. 24 shall exceed the length installed by 50’
minimum. 20’ service loops with labels at all end points/ manhole and at the tunnel entrance under
Wettaw and labeled at every corner and in the middle of any spans greater than 100'.

The City of Flagstaff will own and be responsible for any damage or maintenance occurring within the
section of fiber located between the vault / pull box located on the corner of Butler Avenue and Beaver
Street to the vault / pull box located next to Building #57 (see map below).

NAU will own and be responsible for any damage or maintenance occurring within the section of fiber
located between the vault / pull box located next to Building #57 back to the north node Building #24
(see map below).

Service slack within the entire cabling system will be jointly owned by both parties and may be used by
both parties for repairs and or maintenance as needed.

NAU will request City inspection before final acceptance.
Final acceptance by the City does not waive any defects in the work.

NAU will require the City to be named as a third-party beneficiary and additional insured in any NAU
contract with a third party for the work, and for purposes of any warranties.

NAU will be required to go through the City’s regular permitting process for any work in City ROW.

NAU will follow the City's adopted Engineering Standards for work in City ROW or other comparable
standards approved in advance by the City Engineer.
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EXHIBIT B
STANDARD TERMS AND CONDITIONS
Changes as requested by Northern Arizona University and agreed to by City.
Redlines intentional for clarity purposes.

IN GENERAL

1.

NOTICE TO PROCEED: Contractor shall not commence performance until after City has issued
a Notice to Proceed.

LICENSES AND PERMITS: Contractor at its expense shall maintain current federal, state, and
local licenses, permits and approvals required for performance of the Contract, and provide
copies to City upon request.

COMPLIANCE WITH LAWS: Contractor shall comply with all applicable federal, state and local
laws, regulations, standards, codes and ordinances in performance of this Contract.

NON-EXCLUSIVE: Unless expressly provided otherwise in the Contract, this Contract is non-
exclusive and the City reserves the right to contract with others for materials or services.

SAMPLES: Any sample submitted to the City by the Contractor and relied upon by City as
representative of quality and conformity, shall constitute an express warranty that all materials
and/or service to be provided to City shall be of the same quality and conformity.

MATERIALS

6.

10.

11.

PURCHASE ORDERS: The City will issue a purchase order for the materials covered by the
Contract, and such order will reference the Contract number.

QUALITY: Contractor warrants that all materials supplied under this Contract will be new and
free from defects in material or workmanship. The materials will conform to any statements made
on the containers or labels or advertisements for the materials, and will be safe and appropriate
for use as normally used. City’s inspection, testing, acceptance or use of materials shall not serve
to waive these quality requirements. This warranty shall survive termination or expiration of the
Contract.

ACCEPTANCE: All materials and services provided by Contractor are subject to final inspection
and acceptance by the City. Materials and services failing to conform to the Contract
specifications may be rejected in whole or part. If rejected, Contractor is responsible for all costs
associated arising from rejection.

MANUFACTURER’'S WARRANTIES: Contractor shall deliver all Manufacturer's Warranties to
City upon City’s acceptance of the materials.

PACKING AND SHIPPING: Contractor shall be responsible for industry standard packing which
conforms to requirements of carrier’s tariff and ICC regulations. Containers shall be clearly
marked as to lot number, destination, address and purchase order number. All shipments shall
be F.O.B. Destination, City of Flagstaff, 211 West Aspen Avenue, Flagstaff, Arizona 86001,
unless otherwise specified by the City. C.0.D. shipments will not be accepted.

TITLE AND RISK OF LOSS: The title and risk of loss of material shall not pass to the City until
the City actually receives the material at the point of delivery, and the City has completed
inspection and has accepted the material, unless the City has expressly provided otherwise in the
Contract.



12.

13.

14.

15.

16.

NO REPLACEMENT OF DEFECTIVE TENDER: Every tender of materials shall fully comply with
all provisions of the Contract. If a tender is made which does not fully conform, this shall
constitute a breach and Contractor shall not have the right to substitute a conforming tender
without prior written approval from the City.

DEFAULT IN ONE INSTALLMENT TO CONSTITUTE TOTAL BREACH: Contractor may not
substitute nonconforming materials, or services. Delivery of nonconforming materials, and/or
services, or a default of any nature, at the option of the City, shall constitute a breach of the
contract as a whole.

SHIPMENT UNDER RESERVATION PROHIBITED: Contractor is not authorized to ship
materials under reservation and no tender of a bill of lading shall operate as a tender of the
materials.

LIENS: All materials and other deliverables supplied to the City shall be free of all liens other
than the security interest held by Contractor until payment in full is made by the City. Upon
request of the City, Contractor shall provide a formal release of all liens.

CHANGES IN ORDERS: The City reserves the right at any time to make changes in any one or
more of the following: (a) methods of shipment or packing; (b) place of delivery; and (c)
gquantities. If any change causes an increase or decrease in the cost of or the time required for
performance, an equitable adjustment shall be made in the price or delivery schedule, or both.
Any claim for adjustment shall be evidenced in writing and approved by the City Purchasing
Director prior to the institution of the change.

PAYMENT

17.

18.

19.

20.

21.

22.

INVOICES: A separate invoice shall be issued for each shipment and each job completed.
Invoices shall include the Contract and/or Purchase Order number, and dates when goods were
shipped or work performed. Invoices shall be sent within 30 days following performance.
Payment will only be made for satisfactory materials and/or services received and accepted by
City.

LATE INVOICES: Intentionally Omitted.

TAXES: Contractor shall be responsible for payment of all taxes including federal, state, and
local taxes related to or arising out of Contractor's performance of this Contract. Such taxes
include but are not limited to federal and state income tax, social security tax, unemployment
insurance taxes, transaction privilege taxes, use taxes, and any other taxes or business license
fees as required.

Exception: The City will pay any taxes which are specifically identified as a line item dollar
amount in the Contractor’s bid, proposal, or quote, and which were considered and approved by
the City as part of the Contract award process. In this event, taxes shall be identified as a
separate line item in Contractor’s invoices.

FEDERAL EXCISE TAXES: The City is exempt from paying certain Federal Excise Taxes and
will furnish an exemption certificate upon request.

FUEL CHARGES: Contractor at its own expense is liable for all fuel costs related to
performance. No fuel surcharges will be accepted or paid by City.

DISCOUNTS: If the Contract provides for payment discounts, payment discounts will be
computed from the later date of the following: (a) when correct invoice is received by the City; or
(b) when acceptable materials and/or materials were received by City.



23. AMOUNTS DUE TO THE CITY: Contractor must be current and remain current in all obligations
due to the City during performance. Payments to Contractor may be offset by any delinquent
amounts due to City or fees and charges owed to City under this Contract.

24. OFAC: No City payments may be made to any person in violation of Office of Foreign Assets
Control regulations, 31 C.F.R. Part 501.

SERVICES

25. INDEPENDENT CONTRACTOR: Contractor shall be an independent contractor for purposes of
all laws, including but not limited to the Fair Labor Standards Act, Federal Insurance Contribution
Act, Social Security Act, Federal Unemployment Tax Act, Internal Revenue Code, Immigration
and Naturalization Act; Arizona revenue and taxation, workers’ compensation, and unemployment
insurance laws.

26. CONTROL: Contractor shall be responsible for the control of the work.

27. WORK SITE: Contractor shall inspect the work site and notify the City in writing of any
deficiencies or needs prior to commencing work.

28. SAFEGUARDING PROPERTY: Contractor shall be responsible for any damage to real property
of the City or adjacent property in performance of the work and safeguard the worksite.

29. QUALITY: All work shall be of good quality and free of defects, performed in a diligent and
professional manner.

30. ACCEPTANCE: If work is rejected by the City due to noncompliance with the Contract, The City,
after notifying Contractor in writing, may require Contractor to correct the deficiencies at
Contractor’'s expense, or cancel the work order and pay Contractor only for work properly
performed.

31. WARRANTY: Contractor warrants all work for a period of one (1) year following final acceptance

by the City. Upon receipt of written notice from the City, Contractor at its own expense shall
promptly correct work rejected as defective or as failing to conform to the Contract, whether
observed before or after acceptance, and whether or not fabricated, installed or completed by
Contractor, and shall bear all costs of correction. This one-year warranty is in addition to, and
does not limit Contractor’s other obligations herein. This warranty shall survive termination or
expiration of the Contract.

INSPECTION, RECORDS, ADMINISTRATION

32.

33.

34.

35.

RECORDS: The parties shall have the right to inspect and audit all of the other party’s books and
records related to the Contract for up to five (5) years after completion of the Contract.

RIGHT TO INSPECT BUSINESS: The City may, upon advance notice to the Contractor, inspect
the place of business of the Contractor or its subcontractor during regular business hours at
reasonable times, to the extent necessary to confirm Contract performance.

PUBLIC RECORDS: This Contract and any related materials are a matter of public record and
subject to disclosure pursuant to Arizona Public Records Law, A.R.S. § 39-121 et seq. If Contractor
has clearly marked its proprietary information as “confidential’, the City will endeavor to notify
Contractor prior to release of such information.

CONTRACT ADMINISTRATION: Contractor will be required to participate in the City’s Contract
Administration Process. Contractor will be closely monitored for contract compliance and will be
required to promptly correct any deficiencies.



INDEMNIFICATION, INSURANCE

37.

38.

36. GENERAL INDEMNIFICATION: Each party (as “indemnitor”) agrees to indemnify, defend, and

hold harmless the other party (as “indemnitee”) from and against any and all claims, losses,
liability, costs, or expenses (including reasonable attorney’s fees) (hereinafter collectively
referred to as “claims”) arising out of bodily injury of any person (including death) or property
damage but only to the extent that such claims which result in vicarious/derivative liability to the
indemnitee, are caused by the act, omission, negligence, misconduct, or other fault of the
indemnitor, indemnitor's officer, officials, agents, employees, or volunteers.

INSURANCE: Contractor is self-insured through the Arizona Department of Administration Risk
Management Division pursuant to A.R.S. § 41-621.

INTELLECTUAL PROPERTY INDEMNIFICATION: Intentionally Omitted.

CONTRACT CHANGES

39.

40.

41.

42.

43.

44,

45,

PRICE INCREASES: Except as expressly provided for in the Contract, no price increases will be
approved.

COMPLETE AGREEMENT: The Contract is intended to be the complete and final agreement of
the parties.

AMENDMENTS: This Contract may be amended by written agreement of the parties.

SEVERABILITY: If any term or provision of this Contract is found by a court of competent
jurisdiction to be illegal or unenforceable, then such term or provision is deemed deleted, and the
remainder of this Contract shall remain in full force and effect.

NO WAIVER: Each party has the right to insist upon strict performance of the Contract, and the
prior failure of a party to insist upon strict performance, or a delay in any exercise of any right or
remedy, or acceptance of materials or services, shall not be deemed a waiver of any right to insist
upon strict performance.

ASSIGNMENT: This Contract may be assigned by Contractor with prior written consent of the
City, which will not be unreasonably withheld. Any assignment without such consent shall be null
and void. Unless expressly provided for in a separately executed Consent to Assignment, no
assignment shall relieve Contractor (Assignor) from any of its obligations and liabilities under the
Contract with respect to City. The Purchasing Director shall have authority to consent to an
assignment on behalf of City.

BINDING EFFECT: This Contract shall be binding upon and inure to the benefit of the parties
and their successors and assigns.

EMPLOYEES AND SUBCONTRACTORS

46.

47.

SUBCONTRACTING: Contractor may subcontract work in whole or in part with the City's
advance written consent. City reserves the right to withhold consent if subcontractor is deemed
irresponsible and/or subcontracting may negatively affect performance. All subcontracts shall
comply with the underlying Contract. Contractor is responsible for Contract performance whether
or not subcontractors are used.

NONDISCRIMINATION: Neither party shall discriminate against any employee or applicant for
employment or person to whom it provides services because of race, color, religion, sex, national
origin, disability, genetic information, veteran’s status, pregnancy, familial status and represents



48.

49.

and warrants that it complies with all applicable federal, state and local laws and executive orders
regarding employment. In addition any Contractor located within City of Flagstaff limits shall
comply with the City Code, Chapter 14-02Civil Rights which also prohibits discrimination based on
sexual orientation, or gender identity or expression.

DRUG FREE WORKPLACE: The City has adopted a Drug Free Workplace policy for itself and
those doing business with the City to ensure the safety and health of all persons working on City
contracts and projects. Contractor personnel shall abstain from use or possession of illegal drugs
while engaged in performance of this Contract.

IMMIGRATION LAWS: Pursuant to A.R.S. 8§ 41-4401, Contractor hereby warrants to the City
that the Contractor and each of its subcontractors will comply with, and are contractually obligated
to comply with, all State and Federal Immigration laws and regulations that relate to its employees
and A.R.S. § 23-214(A) (hereinafter “Contractor Immigration Warranty”). A breach of the
Contractor Immigration Warranty shall constitute a material breach of this Contract and shall
subject the Contractor to penalties up to and including termination of this Contract at the sole
discretion of the City. The City retains the legal right to inspect the papers of any Contractor or
subcontractor employee who works on this Contract to ensure compliance with the Contractor
Immigration Warranty. Contractor agrees to assist the City in regard to any such inspections. The
City may, at its sole discretion, conduct random verification of the employment records of the
Contractor and any subcontractors to ensure compliance with Contractor’'s Immigration Warranty.
Contractor agrees to assist the City in regard to any random verification performed. Neither
Contractor nor any subcontractor shall be deemed to have materially breached the Contractor
Immigration Warranty if Contractor or subcontractor if Contractor or subcontractor establishes that
it has complied with the employment verification provisions prescribed by sections 274A and 274B
of the Federal Immigration and Nationality Act and the E-verify requirements prescribed by A.R.S.
§ 23-214(A).

DEFAULT AND TERMINATION

50.

51.

52.

53.

54.

TERMINATION FOR DEFAULT: Prior to terminating this Contract for a material breach, the non-
defaulting party shall give the defaulting party written notice and reasonable opportunity to cure
the default, not to exceed thirty (30) days unless a longer period of time is granted by the non-
defaulting party in writing. In the event the breach is not timely cured, or in the event of a series of
repeated breaches the non-defaulting party may elect to terminate this Contract by written notice
to the defaulting party, which shall be effective upon receipt. In the event of default, the parties
may execute all remedies available at law in addition to Contract remedies provided for herein.

CITY REMEDIES: In the event of Contractor’s default, City may obtain required materials and/or
services from a substitute contractor, and Contractor shall be liable to the City to pay for the costs
of such substitute service. City may deduct or offset the cost of substitute service from any
balance due to Contractor, and/or seek recovery of the costs of substitute service against any
performance security. Remedies herein are not exclusive.

CONTRACTOR REMEDIES: In the event of City’s default, Contractor may pursue all remedies
available at law, except as provided for herein.

SPECIAL DAMAGES: In the event of default, neither party shall be liable for incidental, special,
or consequential damages.

TERMINATION FOR NONAPPROPRIATION OF FUNDS: Either party may terminate all or a
portion of this Contract due to budget constraints and non-appropriation of funds for the following
fiscal year, without penalty or liability to the other party.



55.

56.

57.

58.

59.

TERMINATION FOR CONVENIENCE: Unless expressly provided for otherwise in the Contract,
this Contract may be terminated in whole or part by either party for convenience upon thirty (30)
days written notice, without further penalty or liability to the other party. If this Contract is
terminated, City shall be liable only for payment for satisfactory materials and/or services received
and accepted by City before the effective date of termination.

TERMINATION DUE TO INSOLVENCY: Intentionally Omitted.

PAYMENT UPON TERMINATION: Upon termination of this Contract, City will pay Contractor for
satisfactory performance up until the effective date of termination. City shall make final payment
within thirty (30) days from receipt of the Contractor’s final invoice.

CANCELLATION FOR GRATUITIES: The City may cancel this Contract at any time, without
penalty or further liability to Contractor, if City determines that Contractor has given or offered to
give any economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor,
or service to a public servant (“Gratuities”) in connection with award or performance of the
Contract.

CANCELLATION FOR CONFLICT OF INTEREST (A.R.S. § 38-511): Either party may cancel
this Contract within three (3) years after its execution, without penalty or further liability to the
other party.

MISCELLANEQOUS

60.

61.

62.

63.

64.

65.

ADVERTISING: Contractor shall not advertise or publish information concerning its Contract
with City, without the prior written consent of the City.

NOTICES: All notices given pursuant to this Contract shall be delivered at the addresses as
specified in the Contract, or updated by Notice to the other party. Notices may be: (a) personally
delivered, with receipt effective upon personal delivery; (b) sent via certified mail, postage
prepaid, with receipt deemed effective four (4) days after being sent; (c) or sent by overnight
courier, with receipt deemed effective two (2) days after being sent Notice may be sent by email
as a secondary form of notice.

THIRD PARTY BENEFICIARIES: This Contract is intended for the exclusive benefit of the
parties. Nothing herein is intended to create any rights or responsibilities to third parties.

GOVERNING LAW: This Contract shall be construed in accordance with the laws of Arizona.

FORUM: In the event of litigation relating to this Contract, any action at law or in equity shall be
filed in Coconino County, Arizona.

ATTORNEYS FEES: If any action at law or in equity is necessary to enforce the terms of this
Contract, the prevailing party shall be entitled to recover its court ordered attorneys’ fees, costs,
professional fees and expenses.






