When recorded, mail to:

City Clerk

City of Flagstaff

211 West Aspen Avenue
Flagstaff, Arizona 86001

DEVELOPMENT AGREEMENT AND WAIVER
between
City of Flagstaff
and
Flagstaff at 4th, LL.C

THIS DEVELOPMENT AGREEMENT (“Agreement”) is entered into this day of
, 2020, by and between the City of Flagstaff, an Arizona municipal corporation
(“City”), and Flagstaff at 4th, LLC, a Delaware limited liability company (“Developer”).

RECITALS

A. A.R.S. § 9-500.05 authorizes the City to enter into development agreements with
landowners and persons having an interest in real property located in the City.

B. Developer is the owner of real property located at the northeast corner of Butler
Avenue and Fourth Street, and currently is addressed as 1002 North 4™ Street, Flagstaff, Arizona,
known as Coconino County Assessor’s Office Parcel Number 106-08-005J, which is more
specifically described in Exhibit “4” (the “Property”).

C. The Property is currently zoned Medium Density Residential (“MR”) within the
Resource Protection Overlay (“RPO”), and the Developer is requesting a Direct to Ordinance
Zoning Map Amendment to rezone the parcel to Highway Commercial (“HC”) within the RPO.

D. The Developer proposes a horizontal mixed-used development consisting of 224
multi-family residential units within four (4) four-story buildings, providing a unit mix of 36 studio,
124 1-bedroom, and 64 2-bedroom units, a 4,756 SF two-story clubhouse, and a 6,000 SF single-
story multi-tenant suburban commercial building, as more specifically described in rezoning
application Case Number PZ-18-00205-03 and as shown on the approved Site Plan Application Case
Number PZ-18-00205-02. The site plan for said application is attached hereto as Exhibit “B”. The
Project’s proposed public benefits will include an open outdoor amphitheater and plaza suitable for
small public gatherings and events as well as the retention of the open space remaining post-
development on the Property, which is to be left in as natural state as possible, accessed by a series
of trails with benches.

E. This Agreement is consistent with the Flagstaff Regional Plan 2030 in effect on the
Effective Date of this Agreement, as set forth below.

F. The City has an interest in ensuring that the development of the Property complies
with City standards for development and engineering improvements, and the City believes that
development of the Property pursuant to this Agreement will result in planning, safety, and other
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benefits to the City and its residents.

G. The Developer acknowledges that development of the Property pursuant to this
Agreement will be beneficial and advantageous to the Developer by providing assurances to the
Developer that it will have the ability to develop the Property within the city pursuant to this
Agreement, under the zoning described in Recital C above, and in accordance with the approved
Site Plan (PZ-18-00205-02).

H. The City and Developer acknowledge that this Agreement is a development
agreement pursuant to the provisions of A.R.S. § 9-500.05.

AGREEMENT

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual promises and
agreements set forth herein, and other good and valuable consideration, the receipt and adequacy of
which are hereby acknowledged, and in order to fulfill the foregoing objectives, the parties agree as
follows:

1. INCORPORATION OF RECITALS

Each of the recitals set forth above is incorporated into this Agreement as though fully set
forth herein.

2. DEFINITIONS

The following terms shall have the meanings set forth below whenever used in this
Agreement, except where the context clearly indicates otherwise:

2.1 “Certificate of Occupancy” shall mean a document issued by an authorized City
official setting forth that a building or structure legally complies with the City’s building codes, the
Flagstaff Zoning Code, and other pertinent state and local requirements, and that the same may be
used for the purpose(s) therein.

2.2 “City” shall mean and refer to the City of Flagstaff, an Arizona municipal corporation,
and any successor public body or entity.

2.3 “Developer” shall mean and refer to Flagstaff at 4th, LLC, and any successor-in-
interest or assignee, as contemplated pursuant to Section 7.14.

24  “Improvements” shall mean and refer to all the improvements which may be
constructed as part of the Project, including, without limitation, public roads, utilities, driveways,
landscaping, and other improvements of any type or kind to be built by Developer.

2.5 “Project” shall mean and refer to the development of the Property for the uses,

intensities, and densities currently shown in the approved Site Plan package (PZ-18-00205-02) and
the approved site plan as attached hereto as Exhibit “B”.
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3. DEVELOPMENT PLAN

3.1 Scope of Development. The City and Developer hereby acknowledge that the City of
Flagstaff Inter Division Staff (IDS) approved, subject to conditions, that site plan application (PZ-
18-00205-02), a portion of which is attached hereto as Exhibit “B” and incorporated herein by this
reference (the “Site Plan”). The Site Plan sets forth the basic land uses, intensity and density of such
uses, relative height, bulk, and size of buildings and structures proposed by Developer and approved
by the City for development within the Property, subject to the approval of a Zoning Map
Amendment (Case PZ-18-00205-03). As depicted on the Site Plan, this is a horizontal mixed-use
project consisting of 224 residential units providing a unit mix of 36 studio, 124 1-bedroom, and 64
2-bedroom units within four (4) four-story structures on the Property and shall include a 4,756 SF 2-
story clubhouse and a minimum of 6,000 square feet of commercial space to be constructed in a
single phase. The Developer may request subsequent amendments to the Site Plan in accordance
with the Flagstaff Zoning Code. Notwithstanding the forgoing, the unit mix may be modified no
more than ten percent (10%) without City Council approval.

4. ENTITLEMENTS

4.1 Zoning Map Amendment. Developer hereby agrees to be subject to all of the terms,
conditions, and stipulations of the rezoning ordinance for PZ-18-00205-03 (City Ordinance No.
2020-21) and Site Plan (PZ-18-00205-02) (collectively, the “Entitlements”). The Developer’s
failure to obtain certificate of occupancy for the entirety of the Project within five (5) years of the
effective date of the rezoning ordinance shall entitle, but not require, the City, in its sole discretion,
to conduct a public hearing for the purpose of considering reverting the Highway Commercial
(“HC”) zoning on the Property to its former zoning classification of Medium Density Residential
(“MR”), in accordance with Arizona Revised Statutes § 9-462.01.

4.2  Development Standards. The development of the Property, as well as the
requirements for off-site and on-site public improvements, will be governed by the Flagstaff Zoning
Code, ordinances, regulations, rules, guidelines, and policies controlling permitted uses of the site,
design review standards, resource protection requirements, the density and intensity of uses, and the
maximum and minimum height and size of the buildings in existence as of the Effective Date of this
Agreement. Site Plan modifications may be made according to the Flagstaff Zoning Code so long as
they conform to the conditions of the Zoning Map Amendment and this Agreement. Zoning cases
are conditioned upon their associated approved Site Plan. Regardless of the time of development,
current City Engineering Standards, Building Code, Fire Code, and other Code provisions,
regulations, rules, and guidelines will apply to the Project.

4.3 Additional Mixed-Use Requirements. Developer acknowledges that mixed-use
developments must develop the commercial portion of the project prior to, or simultaneous with, the
residential portion of the project. To comply with the City’s Zoning Code, Table 10-40.30.040.B,
End Note 6, horizontal mixed-use projects that include Multiple-Family Development in the HC
zone must remain on a single parcel in perpetuity; the underlying parcel cannot be split for any
reason, including to locate the commercial portion of the project on a separate parcel.
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S. DEVELOPER OBLIGATIONS

5.1 Additional Commercial Development Standards. The interior of the commercial
structure shall be designed and constructed to include a complete concrete floor, unpainted complete
suite demising walls, un-ducted but installed and operational HVAC system(s), complete restrooms
and restroom plumbing for each suite or for common use among suites, unpainted complete interior
face of all exterior walls, interior and exterior lighting, and electrical outlets.

5.2 Construction of Public and Other Related Improvements. Prior to issuance of public
improvements permits for any phase or component of the Project, Developer shall provide security,
in a form satisfactory to the City as set forth in the City’s Zoning Code, that public and other related
improvements will be constructed in accordance with approved plans. Developer shall, at its sole
expense, construct or cause to be constructed those public and other related improvements as
described in this Agreement, and in accordance with approved specifications. Following the
construction of the described public improvements and dedication of same to the City, unless
otherwise provided, the City shall assume, at its expense, the maintenance and repairs of all public
improvements in accordance with City policies. The Developer agrees that the construction of the
public and other related improvements will coincide with the development of the Project. City
acknowledges and agrees that except as described in this Agreement, no offsite improvements shall
be required by the City, now or in the future, in connection with the development of the Project or
any other improvements shown in the Site Plan, and Developer will not be required to contribute to
the cost of any such other offsite improvements.

Specifically, the scope and nature of the on-site and off-site right-of-way and other
infrastructure improvements to be constructed in connection with the Project are as follows:

5.2.1. General Off-site Roadway Improvements: Per the City’s Zoning Code, street
improvements shall be constructed across the full frontage and side boundaries of the property being
developed. However, in this case, the developer shall pay to the City, cash in-lieu of constructing
the improvements, which will be included in a future Capital Improvements project by the City. The
value of the street improvements for the Project is $910,960.00 (see attached Exhibit “C” for
itemized list of improvements and associated costs), which shall be paid prior to issuance of any
construction permits for the development. Also, the Developer provided a Traffic Impact Analysis
(“TIA”) to determine the necessary traffic mitigation for the Project. The parties agree that
Developer’s traffic mitigation will be accomplished by the Developer making a cash contribution of
$23,600.00 as set forth in Exhibit “C” for the Project’s proportional share of the future permanent
traffic signal at the intersection of Butler Avenue and Fourth Street (the “Traffic Signal Payment™).
The Traffic Signal Payment shall be paid prior to the issuance of any construction permits. In
accordance with the approved TIA, if the Project has not received construction permits within two
(2) years of the approval date of the TIA, a revised TIA may be required, at the discretion of the City
of Flagstaff’s Engineering Division. Should the City require completion of a revised TIA, additional
off-site improvements may be required as part of the review and approval of that revised TIA. All
right-of-way dedications required for this development will be completed prior to issuance of
building permits. Developer’s sole obligation with respect to off-site roadway improvements is
described in this Section 5.2.1, and is limited to financial payments as described herein, and
Developer shall have no obligation to construct or develop any such roadway improvements, except
as set forth in this section.

4829-7179-8441.3



5.2.2. On-site Water, Sewer, and Stormwater Improvement Requirements:
Developer will provide on-site water and sewer improvements in compliance with the Water and
Sewer Impact Analysis dated 2/1/2019 (February 1, 2019) (“WSIA”) and Flagstaft City Code. In
accordance with the approved WSIA, if the Project has not received construction permits within
two (2) years of the approval date of the WSIA, a revised WSIA may be required. Additional off-
site improvements may be required as part of the review and approval of the new WSIA. In addition
to the improvements required above, the Developer shall contribute their assessment cost per the
“Cost Assessment Table” Appendix E of the John Wesley Powell Improvement District Waterline,
per the plan dated May 24, 2016 (attached as Exhibit “D”). The total contribution shall be
$112,181.46. The Developer shall pay this amount in full prior to the issuance of first construction
permits.

Developer will provide stormwater retention, in lieu of offsite analysis and improvements, and
stormwater improvements as specified in the Drainage Impact Analysis Letter (“DIA™) dated
September 17, 2019, and in accordance with the Flagstaft City Code. This offsite analysis may be
performed in lieu of volumetric retention at time of final Civil design.

5.3  Affordable Housing. The Project is not utilizing the affordable housing incentives
allowed in Division 10-30.20 of the City of Flagstaff Zoning Code, but the Developer desires to
provide affordable housing units as described herein. Upon completion of development of the
Project, Developer agrees to comply with the Affordability Plan set forth in Exhibit “E”, attached
hereto and incorporated by this reference. The purpose of these requirements is to ensure that the
Developer sets aside ten percent (10%) of the overall unit count (22 out of 224 units) as income-
restricted rental units for households earning, on average, up to eighty percent (80%) of the Area
Media Income (“AMI”), but in no event exceed one hundred percent (100%) AMI, as defined
by the United States Department of Housing and Urban Development (“HUD”), or its successors.
These affordable units must be maintained for thirty years from the date the affordable units are
placed into service. Rental rates for the affordable units will be set at no more than thirty percent
(30%) of the qualified tenant’s gross household income. Apart from the AMI thresholds set forth
above, additional eligibility criteria and other requirements will be developed in more detail in the
Affordability Plan and can be modified only with the express written consent of the Housing
Director. The Affordability Plan only applies to the affordable units. At the expiration thirty years
from the date the affordable units are placed into service, the Affordability Plan expires and there
will be no further obligations associated therewith. For avoidance of doubt, Developer shall have no
obligation to comply with the Affordability Plan, or provide affordable housing, unless and until
Developer develops pursuant to this Agreement and the rezoning entitlements described above.
Nothing herein shall actually require Developer to proceed with the Project.

Developer’s property manager shall not discriminate against an applicant’s source of income
and will accept HUD Housing Choice Vouchers and Veterans Affairs Supportive Housing
(“VASH”) Vouchers. No limits will be set on the number of vouchers accepted at the Project.
Standards for applicant income shall be waived for voucher holders, as the rent affordability is
reviewed and determined by the Flagstaff Housing Authority. Applicants that already possess a
voucher will be placed in a market rate unit. Property management shall allow a tenant to break the
lease on an affordable unit without penalty if awarded a Housing Choice Voucher or VASH Voucher,
at which time the tenant may sign a new 12-month lease for market rate rent.
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5.4 Mixed-Use Required. The Developer acknowledges that a mixed-use development
requires more than residential occupancy under the City’s Zoning Code. The Developer and the
City further acknowledge that it is in the best interests of the community to ensure, to the extent
practical, that commercial portions of the Project do not remain unoccupied for extended periods
of time. Therefore, if following issuance of a final certificate of occupancy for the Project
(including for any commercial space), any suite or suites within the commercial space remains
vacant for more than twelve (12) months, and provided that Developer is not then in negotiations
with an identifiable prospective tenant for the lease of such space (so long as negotiations do not
exceed two months), then the Developer shall cooperate with the City to create a rental plan to
allow rental of such vacant space by non-profit tenants at a discounted or zero rent rate. The rental
plan would be for no more than a one (1) year period, during which period the Developer would
be permitted to continue to market the commercial space for a market rate tenant (to take occupancy
at the conclusion of the lease term of the current occupant, if any). At the end of the rental plan
period, the commercial space can return to a vacant status (if not otherwise renewed at the
discretion of the Developer) and be marketed as such for another twelve (12) month period,
conclusion of which without an occupant shall require the Developer to enter into a new rental
plan. In no case would the Developer be required under any rental plan to lease to any non-profit
tenant on a reduced rent schedule for more than 12 months at a time. The Developer may be
authorized to offer any discounted lease on a month-to-month or other short-term basis while it
markets the space to commercial tenants paying market rent.

5.5 Safety Plan. Developer agrees to participate in the City of Flagstaff Crime-Free
Multi-Housing Program and agrees that a final safety plan that addresses events, parties, general
safety requirements, staff, and operations shall be approved by the Planning Director prior to
Certificate of Occupancy for any part of the residential portion of the development.

5.6 Undisturbed Open Space Areas. The areas on the Landscape Plan (Sheet LP.1)
labeled as “Undisturbed Natural Forest Area” shall remain undeveloped and undisturbed except for
any necessary cleanup, additional new landscaping, and reseeding of disturbed areas with native
seed mix.

5.7  Materials Management. Developer agrees to incorporate infrastructure to support
recycling activities on-site. This includes providing space for recycling receptacles, chutes, or
dumpsters immediately next to those dedicated for trash within units, trash rooms, and other disposal
locations. These areas for trash and recycling should be properly signed with information on items
accepted in each stream. Developer agrees to work with the City’s Sustainability Section to utilize
best practices in diverting debris produced in the construction of the development. Following
construction, Developer will work with the Sustainability Section to ensure that the property
management of the Project utilizes best-practices in communicating proper recycling protocol to
tenants and obtains from the Sustainability Section resources available at no cost to assist in this
communication.

5.8 Electric Vehicle Charging. Developer will provide power stubs to a parking area
outside each building to support the installation of future electric vehicle charging stations. One (1)
electric vehicle charging station shall be installed by the Clubhouse prior to final Certificate of
Occupancy. All electric vehicle charging stations will provide power to two (2) parking spaces for
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an eventual total of twelve (12) electric vehicle charging parking spaces. Future electrical vehicle
charging stations will be installed by the Developer as tenant demand dictates.

5.9 Bicycle Parking. Developer shall install no less than the following bicycle parking:

(a) Interior Lockers (secured, interior bicycle parking) — 40 per Residential
Building.
(b) Exterior Racks (uncovered, unsecured bicycle racks) — 6 per Residential

Building and Commercial Building.
(©) Total Provided — 190 Bicycle Parking Spaces (interior and exterior).
5.10  Permits and Building Fees. Developer agrees and understands that upon the submittal

date of any application or permit, the current fees in effect at the time of submittal shall apply to the
Project.

6. DEFAULT; REMEDIES

6.1 Events Constituting Default. A party hereunder shall be deemed to be in default under
this Agreement if such party breaches any obligation required to be performed by the respective
party hereunder within any time period required for such performance and such breach or default
continues for a period of thirty (30) days after written notice thereof from the party not in default
hereunder; provided, however, that if the nature of the default is such that it cannot reasonably be
cured within the 30-day period, no default shall be deemed to exist if the party failing to perform
commences a cure within such 30-day period and thereafter diligently and expeditiously pursues
such cure to completion within one hundred eighty (180) days.

6.2 Dispute Resolution. In the event that there is a dispute hereunder which the parties
cannot resolve between themselves, the parties agree that there shall be a forty-five (45) day
moratorium on litigation during which time the parties agree to attempt to settle the dispute by
nonbinding mediation before the commencement of litigation. The mediations shall be held under
the commercial mediation rules of the American Arbitration Association. The mediator selected shall
have at least five (5) years’ experience in mediating or arbitrating disputes relating to commercial
property development. The costs of any such mediation shall be divided equally between the City
and the Developer or in such other fashion as the mediator may order. The results of the mediation
shall be nonbinding on the parties and any party shall be free to initiate litigation upon the conclusion
of mediation.

6.3  Developer’s Remedies. In the event that the City is in default under this Agreement
and fails to cure any such default within the time period required therefore as set forth in Section 6.1
above, then, in that event, in addition to all other legal and equitable remedies which the Developer
may have, the Developer may terminate this Agreement by written notice delivered to the City.

6.4  City’s Remedies. In the event that the Developer is in default under this Agreement,
and the Developer thereafter fails to cure any such default within the time period described in Section
6.1 above, then, in that event, in addition to all other legal and equitable remedies which the City
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may have, the City may terminate this Agreement by written notice delivered to the Developer.

6.5  Development Rights in the Event of Termination. Upon the termination of this
Agreement as provided herein, the Developer shall have no rights to develop the Property pursuant
to this Agreement.

6.6 No Personal Liability. No current or former member, manager, officer, director,
agent, representative, official, employee or other natural person of the City or Developer when acting
within the scope of their official capacity shall be personally liable (a) in the event of any default or
breach by the City or Developer, as applicable; (b) for any amount which may become due to the
nonbreaching party or its successor or assign; or (¢) pursuant to any obligation of the City or
Developer, as applicable, under the terms of this Agreement.

7. GENERAL PROVISIONS

7.1 Effective Date and Term. This Agreement shall be effective (the “Effective Date”)
upon execution by the parties hereto and recordation in accordance with A.R.S. § 9-500.05 (as
amended). The term of this Agreement shall extend from the Effective Date of this Agreement and
shall automatically terminate thirty years from such date. Notwithstanding the termination date of
this Agreement, Developer has the obligation to provide the affordable units for a term of thirty (30)
years from the date the affordable units are placed into service.

7.2 Notices. All notices and communications provided for herein, or given in connection
herewith, shall be validly made if in writing and delivered personally or sent by registered or certified
United States Postal Service mail, return receipt requested, postage prepaid to:

To City: To Developer:

City Manager Roy Bade

City of Flagstaff Flagstaff at 4™, LLC

211 West Aspen Avenue 8901 E Mountain View Rd Ste 150
Flagstaff, Arizona 86001 Scottsdale, AZ 85258

or to such other addresses as either party may from time to time designate in writing and deliver in
a like manner. Any such change of address notice shall be given at least ten (10) days before the
date on which the change is to become effective. Notices given by mail shall be deemed delivered
72 hours following deposit in the United States Postal Service in the manner set forth above.

7.3 Waiver. No delay in exercising any right or remedy shall constitute a waiver thereof,
and no waiver by the parties of the breach of any provision of this Agreement shall be construed as
a waiver of any preceding or succeeding breach of the same or of any other provision of this
Agreement.

7.4  Headings. The descriptive headings of the paragraphs of this Agreement are inserted

for convenience only and shall not control or affect the meaning or construction of any of the
provisions of the Agreement.
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7.5  Authority. The undersigned represent to each other that they have full power and
authority to enter into this Agreement, and that all necessary actions have been taken to give full
force and effect to this Agreement. The Developer represents and warrants that it is duly formed
and validly existing under the laws of the State of Arizona and that it is duly qualified to do business
in the State of Arizona and is in good standing under applicable state laws. The Developer and the
City warrant to each other that the individuals executing this Agreement on behalf of their respective
parties are authorized and empowered to bind the party on whose behalf each individual is signing.
The Developer represents to the City that by entering into this Agreement, the Developer has bound
the Property and all persons and entities having any legal or equitable interest therein to the terms of
the Agreement.

7.6 Entire Agreement. This Agreement, including the following exhibits which are
incorporated in this Agreement by reference, constitutes the entire agreement between the parties
and supersedes any prior written or oral understandings or agreements between the parties. This
provision applies only to the entirety of this Agreement; additional and separate zoning stipulations
and agreements with the City may apply to the Property, and this provision has no effect on them.

Exhibit “A” Legal Description of Property
Exhibit “B” Site Plans
Exhibit “C” Traffic R.O.W. estimate and drawing incl. proportional share
of Butler/Fourth intersection
Exhibit “D” John Wesley Powell Improvement District Waterline Plan
Exhibit “E” Affordability Plan
Exhibit “F” Zoning Ordinance No. 2020-21, approving Case PZ-18-00205-03

7.7  Amendment of the Agreement. This Agreement may be amended, in whole or in part
and with respect to all or any portion of the Property, only with the mutual written consent of the
parties to this Agreement or by their successors in interest or assigns. The City shall record the
amendment or cancellation in the official records of the Coconino County Recorder.

7.8 Severability. If any other provision of the Agreement is declared void or
unenforceable, such provision shall be severed from this Agreement, which shall otherwise remain
in full force and effect.

7.9 Governing Law. The laws of the State of Arizona shall govern the interpretation and
enforcement of this Agreement. This Agreement has been made and entered into in Coconino
County, Arizona, and any lawsuit to dispute or enforce any provision of this Agreement must be
brought in Coconino County, Arizona.

7.10  Recordation of Agreement and Subsequent Amendment; Cancellation. The City will
record this Agreement, and any amendment or cancellation of it, in the official records of the
Coconino County Recorder no later than ten (10) days after the City and the Developer execute the
Agreement, amendment, or cancellation, as required by A.R.S. § 9-500.05.

7.11 No Partnership; Third-Party. It is not intended by this Agreement to, and nothing
contained in this Agreement shall, create any partnership, joint venture, or other arrangement
between Developer and the City. No term or provision of this Agreement is intended to, or shall, be
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for the benefit of any person, firm, organization, or corporation not a party hereto, and no such other
person, firm, organization, or corporation shall have any right or cause of action hereunder.

7.12  Conflict of Interest. Pursuant to Arizona law, rules, and regulations, no member,
official, or employee of the City shall have a personal interest, direct or indirect, in this Agreement,
nor shall any such member, official, or employee participate in any decision relating to this
Agreement which affects his or her personal interest or the interest of any corporation, partnership,
or association in which he or she is, directly or indirectly, interested. This Agreement is subject to
the cancellation provisions of A.R.S. § 38-511.

7.13  Compliance with All Laws. Developer will comply with all applicable Federal, State,
and County laws, as well as with all applicable City ordinances, regulations, and policies.

7.14  Successors and Assigns; Restriction on Assignment by Developer. The provisions of
this Agreement shall inure to the benefit and be binding upon the permitted successors and assigns
of the parties hereto. Notwithstanding anything contained in the foregoing to the contrary, until
completion of construction of the Project, the right of Developer to assign its rights, duties, and
obligations under this Agreement shall be limited to the following:

(a)  Assignments made by the Developer in connection with obtaining financing, and
the exercise of lender remedies with respect thereto;

(b)  An assignment of all rights and obligations of Developer under this Agreement to a
real estate developer reasonably acceptable to and approved by the City; however,
that if Developer or a current principal of Developer retains an ownership interest
and management control in such real estate developer, then, in that event, the City’s
prior approval shall not be required; or

(c)  An assignment by Developer of its rights under this Agreement to a corporation,
partnership, joint venture, limited liability company, trust, or other legal entity
which is controlled by, under common control with, or which controls Developer,
or which is owned or controlled by a principal of Developer.

With the exception of those instances set forth in Section 7.14(a) and 7.14(c), or if the
Developer retains an ownership and management interest as set forth in Section 7.14(b), above,
the Developer shall not transfer or assign any part of its rights and/or obligations arising under this
Agreement without the prior written approval of the City, which approval shall not be unreasonably
withheld, conditioned, or delayed. After the completion of construction of the Project, Developer
may assign this Agreement to any purchaser without the City’s consent (provided that the City is
timely notified of such assignment). Notwithstanding anything contained in the foregoing to the
contrary, no assignment of this Agreement or any specific rights, obligation, or duties of Developer
under this Agreement shall release Developer, its successors, or assigns, from its obligations
hereunder, unless specifically agreed to by the City.

7.15 Restriction on Assignment by City. The City shall not transfer or assign all or any
part of its rights and obligations under this Agreement without the prior written consent of the
Developer, which consent may not be unreasonably withheld, conditioned, or delayed.
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7.16  Estoppel Certificate; Financing. Developer may request of the City Manager by
providing written notice, and the City Manager shall, within thirty (30) calendar days respond in
writing to Developer: (a) certifying that this Agreement is unmodified and in full force and effect (or
if modified, stating the nature of such modification and certifying that this Agreement, as so
modified, is in full force and effect); and (b) acknowledging that there are not, to City’s knowledge,
any uncured defaults on the part of Developer hereunder, or specifying such defaults if they are
claimed.

7.17 Time of the Essence. Time is of the essence in implementing the terms of this
Agreement.

8. WAIVER OF CLAIM FOR DIMINUTION IN VALUE

Developer hereby waives and fully releases any and all financial loss, injury, claims, and
causes of action that the Developer may have, now or in the future, for any “diminution in value”
and for any “just compensation” under the Private Property Rights Protection Act, codified in A.R.S
§§ 12-1131 through 12-1138 (the “Act”), in connection with the application of the City’s existing
land use laws and including Ordinance Number 2020-21 regarding the Property. This waiver
constitutes a complete release of any and all claims and causes of action that may arise or may be
asserted under the Act with regard to the subject Property. Developer agrees to indemnify, hold
harmless, and defend City, its officers, employees, and agents, from any and all claims, causes of
actions, demands, losses, and expenses, including attorney’s fees and litigation costs, that may be
asserted by or may result from any of the present or future owners of any interest in the Property
seeking potential compensation, damages, attorney’s fees, or costs under the Act that they may
have, as a result of the application of the City’s existing land use laws, including Ordinance Number
2020-21, upon the Property.
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and
year first above written.

City of Flagstaff Flagstaff at 4th, LLC, a Delaware
limited liability company

Coral Evans, Mayor By:
Name:
Attest:
Title:
City Clerk

Approved as to form and authority:

City Attorney
STATE OF ARIZONA )
COUNTY OF )
ACKNOWLEDGMENT
On this day of , 2020, before me a Notary Public, personally
appeared , known to be or satisfactorily proven to be the

person whose name is subscribed to the foregoing instrument and acknowledged that he
executed the same on behalf of Flagstaff 4th, LLC, a Delaware limited liability company, for the
purposes therein contained.

Notary Public

My Commission Expires:
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Exhibit A —

Parcel Legal Description

APN 106-08-005)




Parcel Legal Description

THAT PART OF THE WEST HALF OF SECTION 24, TOWNSHIP 21 NORTH, RANGE 7 EAST OF THE GILA AND SALT RIVER BASE
AND MERIDIAN, COCONINO COUNTY, ARIZONA, AS SHOWN ON A ALTA/ ACSM LAND TITLE SURVEY BY SHEPHARD -
WESNITZER, INC. AND SEALED BY EARL G. WATTS, R.L.S # 27253, SWI JOB NO. 02194, RECORDED AS BOOK 20 OF
SURVEYS, PAGE 45, COCONINO COUNTY RECORDS, DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTH QUARTER CORNER OF SAID SECTION 24, FROM WHICH THE NORTHWEST CORNER OF SAID
SECTION 24 BEARS SOUTH 89 DEGREES 34 MINUTES 20 SECONDS WEST, 2655.62 FEET (MEASURED AND BASIS OF
BEARINGS FOR THIS DESCRIPTION);

THENCE ALONG THE NORTH-SOUTH MID-SECTION LINE, SOUTH 00 DEGREES 30 MINUTES 41 SECONDS EAST, 850.64 FEET
TO THE NORTHERLY RIGHT-OF-WAY LINE OF BUTLER AVENUE;

THENCE LEAVING THE NORTH-SOUTH MID-SECTION LINE, NORTH 65 DEGREES 23 MINUTES 57 SECONDS WEST. ALONG
SAID RIGHT-OF-WAY LINE, 479.49 FEET TO THE BEGINNING OF A CURVE TANGENT TO SAID LINE;

THENGCE NORTHWESTERLY AND WESTERLY, 477.92 FEET TO THE EASTERLY RIGHT-OF-WAY LINE OF FOURTH STREET,
ALONG SAID CURVE, CONCAVE TO THE SOUTH, HAVING A RADIUS OF 1439.00 FEET AND A CENTRAL ANGLE OF 19
DEGREES 01 MINUTES 45 SECONDS;

THENCE LEAVING THE NORTHERLY RIGHT-OF-WAY LINE OF BUTLER AVENUE, NORTH 05 DEGREES 01 MINUTES 12
SECONDS EAST, ALONG THE EASTERLY RIGHT-OF-WAY LINE OF FOURTH STREET, 73.40 FEET TO THE BEGINNING OF A
CURVE, CONCAVE TO THE WEST, HAVING A RADIUS OF 694.00 FEET AND A CENTRAL ANGLE OF 26 DEGREES 21 MINUTES
48 SECONDS AND BEING SUBTENDED BY A CHORD WHICH BEARS NORTH 08 DEGREES 09 MINUTES 52 SECONDS WEST,
316.52 FEET;

THENCE NORTHLY, ALONG SAID CURVE, 319.33 FEET;

THENCE NORTH 21 DEGREES 20 MINUTES 45 SECONDS WEST, TANGENT TO SAID CURVE, 143.27 FEET TO A POINT ON
THE NORTH LINE OF SAID SECTION 24;

THENCE LEAVING THE EASTERLY RIGHT-OF-WAY LINE OF FOURTH STREET, NORTH 89 DEGREES 34 MINUTES 20
SECONDS EAST, ALONG SAID NORTH LINE, 978.42 FEET TO THE POINT OF BEGINNING.

EXCEPT ALL OIL, GAS, OTHER HYDROCARBON SUBSTANCES, HELIUM OR OTHER SUBSTANCES OF A GASEOUS NATURE,
COAL, METALS, MINERALS, FOSSILE, FERTILIZERS OF EVERY NAME AND DESCRIPTION, AND ALL URANIUM, THORIUM OR
ANY OTHER MATERIAL WHICH 1S OR MAY BE DETERMINED BY THE LAWS OF THE UNITED STATES, OR THE STATE OF

ARIZONA, OR DECISIONS OF COURT, TO BE PECULIARLY ESSENTIAL TO THE PRODUCTION OF FISSIONABLE MATERIALS
WHETHER OR NOT OF COMMERCIAL VALUE AS RESERVED IN THE PATENT FROM THE STATE OF ARIZONA RECORDED IN
DOCUMENT NO. 2004-3243206, COCONINO COUNTY RECORDS.
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SITE DATA

PROPERTY OWNER: FLAGSTAFF AT 4TH, LLC.
PROPERTY ADDRESS: 1002 NORTH 4TH STREET
FLAGSTAFF, AZ 86004

ASSESSOR'S PARCEL NUMBER (APN): 106-08-005J
PROJECT DESCRIPTION:

HIGHWAY COMMERCIAL (HC) MULTI-USE DEVELOPMENT
- (4) HIGH-DENSITY, OCC. CLASS. R-2, MULTI-FAMILY RESIDENTIAL,
TYPE V-A CONST., FULLY- SPRINKLED BUILDINGS
- CLUBHOUSE / LEASING OFFICE, OCC. CLASS B, TYPE V-B CONST.,
FULLY-SPRINKLED BUILDING
- COMMERCIAL / RETAIL BUILDING, OCC. CLASS M, TYPE V-B CONST,,
FULLY-SPRINKLED BUILDING

MULTI-FAMILY BLDGS. 1-4:
CLUBHOUSE:
COMMERCIAL BLDG:

TOTAL BUILDING AREA:

250,720 SQ. FT.
4,756 SQ. FT.
6,000 SQ. FT.

261,476 SQ. FT.

SITE DATA:

SITE ACRE = 13.65 ACRES (594,594 SQ.FT.)

ALLOWED USAGE BY ZONE UNITS/ACRE TOTAL

CURRENT ZONE: MEDIUM DENSITY RES. 9/ACRE 122

PROPOSED ZONE: HIGHWAY COMMERCIAL 22 /| ACRE 299

PROPOSED USE: MIXED-USE - HIGH DENSITY RESIDENTIAL
& COMMERCIAL

PROPOSED ZONING : HIGHWAY COMMERCIAL (HC)

TOTAL BUILDING FLOOR AREA:
PROPOSED SITE AREA (IN SF):

261,476 SQ.FT.
594,594 SQ.FT.

FLOOR AREA RATIO (FAR): 43.98%
SETBACKS:

FRONT: = 15-BUILDING 2ND FLOOR & ABOVE

SIDE: = 5-BUILDING, 10' LANDSCAPE

REAR: = 15-BUILDING
MULTI-FAMILY RESIDENTITAL DATA:

UNIT MIX TOTALUNITS  SQ.FT.

BUILDING 1: (16) 2-BR (31) 1-BR (9) ST 56 62,680 SQ. FT.
BUILDING 2: (16) 2-BR (31) 1-BR (9) ST 56 62,680 SQ. FT.
BUILDING 3: (16) 2-BR (31) 1-BR (9) ST 56 62,680 SQ. FT.
BUILDING 4: (16) 2-BR (31) 1-BR (9) ST 56 62,680 SQ. FT.
TOTAL 224 250,720 SQ. FT.
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Elkwood Flagstaff Offsite Costs

Fourth Street a»:. m?mm.,q

1000 {Improvements)
Asphalt 15481 SF $15.58
6" Vertical Curb and Gutter 977 LF $20.00
Stdewalk 2940 SF §7.00
Trees 11 EA $200.00
Fire Hydrants 2 EA $5.300.00
Cut (Outside of R/W) 1.558 CY $12.00
Street Lights 3 EA $3.333.00
Trattic Signal 5.90% 5400.000.00
ITEM TOTAL $322,809
1000 |Fourth Street (Right Hand Turn Lane)
Asphalt 2,157 SF $15.58
ITEM TOTAL $33,606
1100  iButler (Half Street Improvements)
Asphalt 20,808 SF $15.58
6" Vertical Curb and Gutter 941 LF $20.00
Sidewalk 5.526 SF S7.00
Trees 23 EA $200.00
Fire Hydrants 4 EA $5.300.00
Retaining Wall 546 LF $40.00
Cut (Outside of R/W) 750 CY 512.00
Street Lights 4 EA $3.333.00
Remove Pork Chop I EA $3.000.00
Install MAG Driveway I EA $5.000.00
ITEM TOTAL $554,545
GRAND TOTAL $910,960

06:04 AM
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JWP Waterline Costs
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| Parcel Owner Acres Parcel Owner Acres
1! Sierra Vista No. 6, LLC ~ 12.83 i Flagstaff Family Associates 5.55 i Distance (LF) Area* (Sg. Ft.)_
2 Pedrick Trust 10.28 8 South Face, LLC 12.34
3 City of Flagstaff (Multiple) 45.52 9 State of Arizona 10.09 AZ State Land 5,540 22,156
4 Flash & The Boys, LLC 3:31 10 Coconino Humane Assoc.  3.93 Kent Wick 1,601 6,405
5 Pugliano Enterprises LTD 0.68 11 Int'l Foursquare Church 3.78 ¥ Mulitple Owner 4,006 16,038
6  ForestRing, LLC 5.87 Y Bifghlon 1986 7945
Canyon del Rio 2,969 11,887
16,102 64,431
*Based on a four-foot trench width.
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John Wesley Powell Improvement District
20" Water Transmission Main Assessment

Equivalent Single
Parcel Area Buildable Parcel |Density Family residental [Commercial Total Water Percentage of Total |Water Main I.D.
Prop ID # |Property Owner (Acres) Area (Acres) (units/acre)  [(EA.) (Acre) Usage (gal/day) [Water Usage Assessement Cost
1 Sierra Vista No. 6 LLC 12.83 12.83 22 282.26 2 102,791 3.4% $121,358.53
2 Pedrick Trust 10.28 10.37 22 228.14 2 83,849 2.7% $98,994.96
3 City of Flagstaff (multiple) 104.91 45.52 0.57 25.9464 0 9,081 0.3% $10,721.62
As Currently
4 Flash & the Boys LLC 3.31 3.31|Planned 44 0 15,400 0.5% $18,181.76
5 Pugliano Enterprises LTD 0.68 0.68 2.94 1.9992 0 700 0.0% $826.11
6 Forest Ring LLC 10.73 5.89 22 129.58 0 45,353 1.5% $53,545.28|
7 Flagstaff Family Associates 6.76 5.54 22 121.88 0 42,658 1.4% $50,363.48
8 South Face LLC 13.65 12.34 22 271.48 0 95,018 3.1% $112,181.46
9 State of Arizona 17.29 10.09 22 221.98 0 77,693 2.5% $91,726.98|
10 Coconino Humane Assoc 7.43 3.93 0.77 3.0261 0 1,059 0.0% $1,250.45
11 Int'l Foursquare Chruch 11.95 3.78 7 26.46 0 9,261 0.3% $10,933.85
NA Arizona State Trust 404.6 399.8 7 2798.6 0 979,510 32.0% $1,156,442.60
NA Kent Wick 120.0 120.0 7.0 840 0 294,000 9.6% $347,106.33
NA Brighton 57.4 34.0 4.0 136.08 0 47,628 1.6% $56,231.23
As Currently |Per 2015 Water
NA Little America 518.2 438.5|Planned Master Plan NA 620,850 20.3% $732,996.48
NA Kelly Gibson 80.0 80.0 4.0 320 0 112,000 3.7% $132,230.98
As Currently |Per 2015 Water
NA Canyon del Rio 262.6 237.9|Planned Master Plan NA 503,025 16.4% $593,888.31
NA Multiple Owners NA NA NA 52 0 18,200 0.6% $21,487.53
3,058,076 100% $3,610,467.95
NOTES:
1 Property owner ID number refers to the number on the Landownership Map for the smaller parcels. Major parcels do not have a map number designation.
Buildable Parcel Area is the total parcel area minus the area encompassed by the 100 year flood plain. Slopes greater than 35% were minimal and therefore considered
2 negligable in this analysis.
3 The area encompassed by "Multipe Owners" are all considered to be single family residental. Total lots number 52.
4 Equivalent dwelling units assumes a water usage of 350 gallons per day
5 Commercial usage assumes 2,000 gallons per day per acre
6 Total project cost is estimated at $5,695,467.95. COF Contribution of $2,085,000 in FY 20-21. Total I.D. cost is $3,610,467.95.
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Exhibit E
Affordability Plan for Elkwood Apartments

This Affordability Plan is referenced in the Development Agreement between Flagstaff at 4™ LLC and the
City of Flagstaff, approved by Council through Resolution 2020-21. The mixed-use development is
comprised of 224 multi-family units, of which 10% will be designated as affordable. This plan does not
apply to the market rate units and serves to detail the requirements set forth in Section 5.3 of the
Development Agreement. This document can be modified only upon the express written agreement of
the City’s Housing Director and the Developer.

Affordable Unit Details

o 22 of the 224 units will be designated as affordable

e Household income to be served by the affordable units is 80% AMI, which may be achieved by
averaging all tenant incomes.

e Maximum household income served shall not exceed 100% AMI

e Maximum monthly rental price will be based on tenant’s household income; no greater than
30% of tenant’s income will be spent on rent.

e Lease terms shall be 12 months

e Affordable units will be managed by the property management company chosen by the
Developer and overseen by the City of Flagstaff Housing Section as described herein.

e The unit mix is as follows:

Unit Mix
Unit Description | Designated for Program | Total in Project
studio 2 36
1 br/1bath 13 124
2 br /2 bath 7 64

Qualifications
All applicants interested in an affordable unit will be required to fill out the standard application provided
by the City of Flagstaff Housing Section. The following information will be used to determine eligibility:

Household Size * Student Status * Income * Assets * Screening Process

1. Household Size. This is a key component of the income qualifying process. Household size will be used
to determine how many individuals will be residing in the unit, and how large of a unit the household
requires.

2. Student Status. A household solely comprised of full-time students in most instances, will not qualify
for the Program. Exceptions to this policy include:

e The household consists of minor, dependent children in the legal custody of a student. Proof
of custodial award may be required.

e Part-time students qualify if they are employed more than 25 hours a week and provide
verification of part-time student status (9 hours or less per semester).

e A household whose occupants are all considered full time students (more than 10 hours per
semester) may qualify if the following criteria are met and verified:

Approved 8/1/2020 1



Exhibit E
Affordability Plan for Elkwood Apartments

o To be eligible, full time students living outside of their parents’ or legal guardians’ homes,
must have established a separate household for at least one year prior to applying.
Supporting evidence must be provided.

o All occupants are employed a minimum of 25 hours per week.

o All occupants have not been claimed as a dependent on their parents’, guardians’, or
other’s taxpayer income tax return for the duration of the last two years. Supporting tax
returns of the applicants must be provided.

3. Income. All applicants over the age of 18 that live in the affordable unit must provide income
verification. A HUD standardized income verification formula must be used (refer to HUD’s Technical
Guide for Determining Income). Information and documentation may include any of the following:

e Front page of previous year’s tax return

Last 6 weeks of pay stubs showing year to date income

Copies of awards, grants, or scholarships

Proof of child support

Proof of all income generated by assets

Social Security award letter

Self-employed will be asked to provide last 2 year’s tax returns and 1099s. etc.

Third party verifications (faxed, emailed, or mailed)

Other reasonable evidence of income as deemed necessary from the management based on

information provided in the application

4. Assets. Applicant may be asked to disclose assets, when total assets held by applicant are valued at
$5,000 or more.

5. Screening Process. Program applicants will be subject to the same background screening process as
all other applicants. Unsatisfactory results from the screening process may lead to a denial if clarifying
documentation cannot be provided.

Location of Units

Commencing at issuance of Certificate of Occupancy, each building must have affordable units available
for eligible tenants. The affordable units shall be scattered throughout the four buildings to the extent
feasible, however, the location of each unit does not have to be fixed. “Floating” units are permitted based
on applicant requests and unit availability. Additionally, it is acceptable if the initial unit mix identified in
this document shifts slightly over time based on need and availability, so long as an average of 80% AMI
is served.

Affordable Unit Reporting

A property management company will determine applicant eligibility and oversee administration of the
affordable units. The City of Flagstaff Housing Section will monitor the performance of the property
management company through a reporting process biannually and onsite file monitoring. The affordable
unit report shall include the following information:

e Provide the unit number and size of all required affordable units

Approved 8/1/2020 2
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Name and household size of each affordable unit tenant
e Gross annual household income of all tenants residing in affordable units
o Show that incomes served average 80% AMI, with no income higher than 100% AMI
e Provide rent payment for each household (rent not to exceed 30% of household income).
e Include relevant notes about the status of lease renewals or any other issues being reviewed by
property management
e Proof that the affordable unit count is maintained at 22
o Indicate which units are vacant
o Provide a current waiting list for affordable units and unit size requested
e Provide proof of active marketing of the affordable units.

Recertification

Annual income recertification shall occur at lease renewal. Notice of recertification for affordable units
will be required no more than 90 days prior to lease expiration. Any changes to household size and income
shall be reported at lease renewal. Appropriate changes to the unit size will be determined by property
management in accordance with building codes and based on unit availability. If household income
exceeds 100% AMI, the affordable unit tenant no longer qualifies for the unit and will be required to either
vacate or sign a new lease at market rate pricing. Allowing long-time tenants the opportunity to earn more
over time while remaining in the affordable units shall be offset by lower household income on the new
leases; the goal is to maintain 80% AMI as the average income served across all affordable units.

Advertising

If affordable units are available, it is required that property management notify Coconino County’s
Continuum of Care organization at INSERT PHONE OR EMAIL ADDRESS of available affordable units. This
is in addition to advertising available affordable units on the property’s website and other common
rental listing websites.

Definitions

Area Median Income (AMI): The median income of household Income limits are determined by HUD
and updated annually. The City of Flagstaff Housing Section will supply the property management
company with HUD's updated income limits annually.

Affordable Unit: Any unit that houses qualified applicants for the affordable program. The maximum
monthly rental price for an affordable unit shall be no more than 30% of the qualifying household’s
monthly income.

Household: All the persons living in the unit more than half of the year. Household size is a key qualifying
component for the program. Building codes and Fair Housing standards shall be followed when placing a
household of any size into an affordable unit.

Household Income: Total income received by all members of the household over the age of 18, including

other forms of income based on information provided in the application. A standardized income
calculation method shall be used. Refer to HUD’s Technical Guide for Determining Income.

Approved 8/1/2020 3
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US Department of Housing & Urban Development (HUD): Income limits for various federal housing
programs are determined by HUD. 30%, 50%, 80% and 100% AMI categories are provided annually by
HUD. The 60% income category is provided by Arizona Department of Housing (ADOH). See the chart
below for the most recently published 2020 income limits. The affordable housing program described in
this document is not federally run.

2020 Area Median Income Limits for Flagstaff

Household size 30% 50% 60% 80% 100%
i1 $15,800 $26,350 $31,620 542,150 $52,700
2 $18,050 $30,100 $36,120 $48,150 $60,200
3 $21,720 $33,850 $40,620 554,150 $67,700
4 $26,200 $37,600 $45,120 $60,150 $75,200
5 $30,680 $40,650 548,780 $65,000 $81,300
6 $35,160 $43,650 $52,380 $69,800 $87,300
7 $39,540 546,650 $55,980 574,600 $93,300
8 $44,120 $49,650 $59,580 $79,400 $99,300

Note: 30%, 50%, 80% and 100% income categories are provided by HUD. The 60% income category is provided by the Arizona
Department of Housing.
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