
 

 

 
 

 

GRANT PROVISIONS  
 

 

Sponsor:   City of Flagstaff 

 
Funding Agency:   U.S. Department of the Treasury 
 
Grant Project Title:  American Rescue Plan Act (ARPA) 
     Coronavirus State and Local Fiscal 

Recovery Funds  
 
Grant Number:   ARPA-LRF-6321 



FEDERAL - GRANT PROVISIONS 
 
The Contractor and its Subcontractor shall comply with the following grant provisions; 
 
Applicable Laws 
Compliance with all applicable Federal, State, and Local laws and regulations. 
 
Awards to debarred and suspended parties 
The City will not make any award or permit any award (subgrant or contract) at any tier to any party 
which is debarred or suspended or is otherwise excluded from or ineligible for participation in Federal 
assistance programs under Executive Orders 12549 and 12689, ``Debarment and Suspension.'' 
 
Contracting with small and minority firms, women's business enterprise and labor surplus 
area firms.  
(1) The Contractor will take all necessary affirmative steps to assure that minority firms,women's 
business enterprises, and labor surplus area firms are used when possible. 
(2) Affirmative steps shall include: 
    (i) Placing qualified small and minority businesses and women's business enterprises on 
solicitation lists; 
    (ii) Assuring that small and minority businesses, and women's business enterprises are solicited 
whenever they are potential sources; 
    (iii) Dividing total requirements, when economically feasible, into smaller tasks or quantities to 
permit maximum participation by small and minority business, and women's business enterprises; 
    (iv) Establishing delivery schedules, where the requirement permits, which encourage participation 
by small and minority business, and women's business enterprises; 
    (v) Using the services and assistance of the Small Business Administration, and the Minority 
Business Development Agency of the Department of Commerce. 
 
Equal Employment Opportunity 
Compliance with Executive Order 11246 of September 24, 1965, entitled “Equal Employment 
Opportunity,” as amended by Executive Order 11375 of October 13, 1967, and as supplemented in 
Department of Labor regulations (41 CFR chapter 60). (All construction contracts awarded in excess 
of $10,000 by grantees and their contractors or subgrantees) 
 
Clean Water and Air Act 
Compliance with all applicable standards, orders, or requirements issued under section 306 of the 
Clean Air Act (42 U.S.C. 1857(h)), section 508 of the Clean Water Act (33 U.S.C. 1368), Executive 
Order 11738, and Environmental Protection Agency regulations (40 CFR part 15). (Contracts, 
subcontracts, and subgrants of amounts in excess of $100,000) 
 
Energy Policy and Conservation Act 
Mandatory standards and policies relating to energy efficiency which are contained in the state 
energy conservation plan issued in compliance with the Energy Policy and Conservation Act (Pub. L. 
94-163, 89 Stat. 871). 
 
Resource Conservation and Recovery Act  
Compliance with the Resource Conservation and Recovery Act (RCRA) requires federal agencies to 
assess the impact that debris, debris removal, hazardous wastes, and hazardous waste clean-up 
projects will have on air and water quality and take actions to prevent degradation.  RCRA gives EPA 
the authority to control hazardous waste from the "cradle-to-grave" to facilities that generate 
hazardous materials and sets forth a framework for the management of non-hazardous waste (42 
USC, 6901). 



Conflicts of Interest 
The City (grantee) and Contractor (subgrantees) will maintain a written code of  
standards of conduct governing the performance of their employees engaged in the award and 
administration of contracts. No employee, officer or agent of the grantee or subgrantee shall 
participate in selection, or in the award or administration of a contract supported by Federal funds if a 
conflict of interest, real or apparent, would be  
involved. Such a conflict would arise when: 
    (i) The employee, officer or agent, 
    (ii) Any member of his immediate family, 
    (iii) His or her partner, or 
    (iv) An organization which employs, or is about to employ, any of the above, has a financial or 
other interest in the firm selected for award. The grantee's or subgrantee's officers, employees or 
agents will neither solicit nor accept gratuities, favors or anything of monetary value from contractors, 
potential contractors, or parties to subagreements. Grantee and subgrantees may set minimum rules 
where the financial interest is not substantial or the gift is an unsolicited item of nominal intrinsic 
value. To the extent permitted by State or local law or regulations, such standards or conduct will 
provide for penalties, sanctions, or other disciplinary actions for violations of such standards by the 
grantee's and subgrantee's officers, employees, or agents, or by contractors or their agents. The 
awarding agency may in regulation provide additional prohibitions relative to real, apparent, or 
potential conflicts of interest. 
 
Copyrights 
Reports, maps or other documents produced in whole or in part are works for hire and shall not be 
the subject of any application for copyright by or on behalf of the Contractor or its Subcontractor. The 
Contractor shall advise the City or its designee at the time of delivery of any copyrighted or 
copyrightable work furnished under this Agreement, or any adversely held copyrighted or 
copyrightable material incorporated in any such work and of any invasion of the right of privacy 
therein contained.   
 
Patent Fees and Royalties 
Contractor shall pay all license fees and royalties and assume all costs incident to the use in the 
performance of the Work or the incorporation in the Work of any invention, design, process, product, 
or device that is the subject of patent rights or copyrights held by others. If a particular invention, 
design, process, product, or device is specified in the Contract Documents for use in  
Funding Agency Contracting Provisions for Construction Projects the performance of the Work and if, 
to the actual knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling 
for the payment of any license fee or royalty to others, the existence of such rights shall be disclosed 
by the Owner in the Contract Documents. 
 
Responsible Contractors 
The City will make awards only to responsible contractors possessing the ability to perform 
successfully under the terms and conditions of the proposed procurement.  Consideration will be 
given to such matters as contractor integrity, compliance with public policy, record of past 
performance, and financial and technical resources.   
 
Access and Retention of Records 
Access by the grantee, the subgrantee, the Federal grantor agency, the Comptroller General of the 
United States, or any of their duly authorized representatives to any books, documents, papers, and 
records of the contractor which are directly pertinent to that specific contract for the purpose of 
making audit, examination, excerpts, and transcriptions. 
Retention of all required records for three years after grantees or subgrantees make final payments 
and all other pending matters are closed. 



CODE OF FEDERAL REGULATION (CFR) - Title 2: Grants and Agreements  

PART 200—UNIFORM ADMINISTRATIVE REQUIREMENTS, COST PRINCIPLES, AND AUDIT 
REQUIREMENTS FOR FEDERAL AWARDS 

Appendix II to Part 200—Contract Provisions for Non-Federal Entity Contracts Under Federal 
Awards 

In addition to other provisions required by the Federal agency or non-Federal entity, all contracts 
made by the non-Federal entity under the Federal award must contain provisions covering the 
following, as applicable. 

(A) Contracts for more than the simplified acquisition threshold currently set at $150,000, which is the 
inflation adjusted amount determined by the Civilian Agency Acquisition Council and the Defense 
Acquisition Regulations Council (Councils) as authorized by 41 U.S.C. 1908, must address 
administrative, contractual, or legal remedies in instances where contractors violate or breach 
contract terms, and provide for such sanctions and penalties as appropriate. 

(B) All contracts in excess of $10,000 must address termination for cause and for convenience by the 
non-Federal entity including the manner by which it will be effected and the basis for settlement. 

(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all 
contracts that meet the definition of “federally assisted construction contract” in 41 CFR Part 60-1.3 
must include the equal opportunity clause provided under 41 CFR 60-1.4(b), in accordance with 
Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 1964-
1965 Comp., p. 339), as amended by Executive Order 11375, “Amending Executive Order 11246 
Relating to Equal Employment Opportunity,” and implementing regulations at 41 CFR part 60, “Office 
of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor.” 

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal program 
legislation, all prime construction contracts in excess of $2,000 awarded by non-Federal entities must 
include a provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) 
as supplemented by Department of Labor regulations (29 CFR Part 5, “Labor Standards Provisions 
Applicable to Contracts Covering Federally Financed and Assisted Construction”). In accordance with 
the statute, contractors must be required to pay wages to laborers and mechanics at a rate not less 
than the prevailing wages specified in a wage determination made by the Secretary of Labor. In 
addition, contractors must be required to pay wages not less than once a week. The non-Federal 
entity must place a copy of the current prevailing wage determination issued by the Department of 
Labor in each solicitation. The decision to award a contract or subcontract must be conditioned upon 
the acceptance of the wage determination. The non-Federal entity must report all suspected or 
reported violations to the Federal awarding agency. The contracts must also include a provision for 
compliance with the Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as supplemented by Department 
of Labor regulations (29 CFR Part 3, “Contractors and Subcontractors on Public Building or Public 
Work Financed in Whole or in Part by Loans or Grants from the United States”). The Act provides that 
each contractor or subrecipient must be prohibited from inducing, by any means, any person 
employed in the construction, completion, or repair of public work, to give up any part of the 
compensation to which he or she is otherwise entitled. The non-Federal entity must report all 
suspected or reported violations to the Federal awarding agency. 

(E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where applicable, all 
contracts awarded by the non-Federal entity in excess of $100,000 that involve the employment of 



mechanics or laborers must include a provision for compliance with 40 U.S.C. 3702 and 3704, as 
supplemented by Department of Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act, 
each contractor must be required to compute the wages of every mechanic and laborer on the basis 
of a standard work week of 40 hours. Work in excess of the standard work week is permissible 
provided that the worker is compensated at a rate of not less than one and a half times the basic rate 
of pay for all hours worked in excess of 40 hours in the work week. The requirements of 40 U.S.C. 
3704 are applicable to construction work and provide that no laborer or mechanic must be required to 
work in surroundings or under working conditions which are unsanitary, hazardous or dangerous. 
These requirements do not apply to the purchases of supplies or materials or articles ordinarily 
available on the open market, or contracts for transportation or transmission of intelligence. 

(F) Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the 
definition of “funding agreement” under 37 CFR §401.2 (a) and the recipient or subrecipient wishes to 
enter into a contract with a small business firm or nonprofit organization regarding the substitution of 
parties, assignment or performance of experimental, developmental, or research work under that 
“funding agreement,” the recipient or subrecipient must comply with the requirements of 37 CFR Part 
401, “Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under 
Government Grants, Contracts and Cooperative Agreements,” and any implementing regulations 
issued by the awarding agency. 

(G) Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 
1251-1387), as amended—Contracts and subgrants of amounts in excess of $150,000 must contain 
a provision that requires the non-Federal award to agree to comply with all applicable standards, 
orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal 
Water Pollution Control Act as amended (33 U.S.C. 1251-1387). Violations must be reported to the 
Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA). 

(H) Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award (see 2 CFR 
180.220) must not be made to parties listed on the governmentwide exclusions in the System for 
Award Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement 
Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 
235), “Debarment and Suspension.” SAM Exclusions contains the names of parties debarred, 
suspended, or otherwise excluded by agencies, as well as parties declared ineligible under statutory 
or regulatory authority other than Executive Order 12549. 

(I) Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award 
exceeding $100,000 must file the required certification. Each tier certifies to the tier above that it will 
not and has not used Federal appropriated funds to pay any person or organization for influencing or 
attempting to influence an officer or employee of any agency, a member of Congress, officer or 
employee of Congress, or an employee of a member of Congress in connection with obtaining any 
Federal contract, grant or any other award covered by 31 U.S.C. 1352. Each tier must also disclose 
any lobbying with non-Federal funds that takes place in connection with obtaining any Federal award. 
Such disclosures are forwarded from tier to tier up to the non-Federal award. 

(J) See §200.322 Procurement of recovered materials. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 FR 75888, Dec. 19, 2014] 



AMERICAN RESCUE PLAN ACT (ARPA) – CORONAVIRUS LOCAL 

FISCAL RECOVERY FUNDS (CLFRF) GRANT PROVISIONS 

 
Funds are received from the U.S. Department of Treasury, Coronavirus Local Fiscal Recovery 
Fund (CLFRF) respectively (referred to as “Coronavirus State and Local Fiscal Recovery 
Funds” or “SLFRF”), Assistance Listing, CFDA Number 21.027.  
 
Recipients under the State and Local Fiscal Recovery Funds (SLFRF) program are the eligible 
entities identified in sections 602 and 603 of the Social Security Act as added by section 9901 of 
the American Rescue Plan Act of 2021 (the “SLFRF statute”) that receive a SLFRF award. 
Subrecipients under the SLFRF program are entities that receive a subaward from a recipient to 
carry out the purposes (program or project) of the SLFRF award on behalf of the recipient.  
 
Recipients are accountable to Treasury for oversight of their subrecipients, including ensuring 
their subrecipients comply with the SLFRF statute, SLFRF Award Terms and Conditions, 
Treasury’s Interim Final Rule, and reporting requirements, as applicable. 
 
All Subrecipients, Contractors and Subcontractors are required to comply with the statutory and 
regulatory requirements and the terms and conditions of the award.  
 

Key Principles  
 
There are several guiding principles for developing your own effective compliance regimes:  
• Recipients and subrecipients are the first line of defense, and responsible for ensuring the 
SLFRF award funds are not used for ineligible purposes, and there is no fraud, waste, and 
abuse associated with their SLFRF award;  
• Many SLFRF-funded projects respond to the COVID-19 public health emergency and meet 
urgent community needs. Swift and effective implementation is vital, and recipients must 
balance facilitating simple and rapid program access widely across the community and 
maintaining a robust documentation and compliance regime;  
• SLFRF-funded projects should advance shared interests and promote equitable delivery of 
government benefits and opportunities to underserved communities, as outlined in Executive 
Order 13985, On Advancing Racial Equity and Support for Underserved Communities Through 
the Federal Government; and  
• Transparency and public accountability for SLFRF award funds and use of such funds are 
critical to upholding program integrity and trust in all levels of government, and SLFRF award 
funds should be managed consistent with Administration guidance per Memorandum M-21-20 
and Memorandum M-20-21.  
 

Statutory Eligible Uses  
 
As a recipient of an SLFRF award, your organization has substantial discretion to use the award 
funds in the ways that best suit the needs of your constituents – as long as such use fits into 
one of the following four statutory categories:  
1. To respond to the COVID-19 public health emergency or its negative economic impacts;  
2. To respond to workers performing essential work during the COVID-19 public health 
emergency by providing premium pay to such eligible workers of the recipient, or by providing 
grants to eligible employers that have eligible workers who performed essential work;  



3. For the provision of government services, to the extent of the reduction in revenue of such 
recipient due to the COVID–19 public health emergency, relative to revenues collected in the 
most recent full fiscal year of the recipient prior to the emergency; and  
4. To make necessary investments in water, sewer, or broadband infrastructure.  
Treasury adopted an Interim Final Rule to implement these eligible use categories and other 
restrictions on the use of funds under the SLFRF program.1 It is the recipient’s responsibility to 
ensure all SLFRF award funds are used in compliance with these requirements. In addition, 
recipients should be mindful of any additional compliance obligations that may apply – for 
example, additional restrictions imposed upon other sources of funds used in conjunction with 
SLFRF award funds, or statutes and regulations that may independently apply to water, 
broadband, and sewer infrastructure projects. Recipients should ensure they maintain proper 
documentation supporting determinations of costs and applicable compliance requirements, and 
how they have been satisfied as part of their award management, internal controls, and 
subrecipient oversight and management.  
 

Treasury’s Rule  
 
Treasury’s Interim Final Rule details recipients’ compliance responsibilities and provides 
additional information on eligible and restricted uses of SLFRF award funds and reporting 
requirements. Your organization should review and comply with the information contained in 
Treasury’s Interim Final Rule, and any subsequent final rule when building appropriate controls 
for SLFRF award funds.  
 

Eligible and Restricted Uses of SLFRF Funds 
 
As described in the SLFRF statute and summarized above, there are four enumerated eligible 
uses of SLFRF award funds. As a recipient of an award under the SLFRF program, your 
organization is responsible for complying with requirements for the use of funds. In addition to 
determining a given project’s eligibility, recipients are also responsible for determining 
subrecipient’s or beneficiaries’ eligibility and must monitor use of SLFRF award funds.  
 
To help recipients build a greater understanding of eligible uses, Treasury’s Interim Final Rule 
establishes a framework for determining whether a specific project would be eligible under the 
SLFRF program, including some helpful definitions. For example, Treasury’s Interim Final Rule 
establishes:  
 

• A framework for determining whether a project “responds to” a “negative economic 
impact” caused by the COVID-19 public health emergency;  

• Definitions of “eligible employers”, “essential work,” “eligible workers”, and “premium 
pay” for cases where premium pay is an eligible use;  

• A definition of “general revenue” and a formula for calculating revenue lost due to the 
COVID-19 public health emergency;  

• A framework for eligible water and sewer infrastructure projects that aligns eligible uses 
with projects that are eligible under the Environmental Protection Agency’s Drinking 
Water and Clean Water State Revolving Funds; and  

• A framework for eligible broadband projects designed to provide service to unserved or 
underserved households, or businesses at speeds sufficient to enable users to generally 
meet household needs, including the ability to support the simultaneous use of work, 
education, and health applications, and also sufficiently robust to meet increasing 
household demands for bandwidth.  



 
Treasury’s Interim Final Rule also provides more information on four important restrictions on 
use of SLFRF award funds: recipients may not deposit SLFRF funds into a pension fund; 
recipients that are States or territories may not use SLFRF funds to offset a reduction in net tax 
revenue caused by the recipient’s change in law, regulation, or administrative  
interpretation; and, recipients may not use SLFRF funds as non-Federal match where 

prohibited. In addition, the Interim Final Rule clarifies certain uses of SLFRF funds outside the 

scope of eligible uses, including that recipients generally may not use SLFRF funds directly to 

service debt, satisfy a judgment or settlement, or contribute to a “rainy day” fund. Recipients 

should refer to Treasury’s Interim Final Rule for more information on these restrictions. 

Applicable Federal Policies 

• Recipients, Subrecipients, Contractors and Subcontractors must follow the Uniform 

Administrative Requirement, Cost Principles, and Audit Requirements for Federal 

Awards (2 CFR Part 200) and the Terms and Conditions of the SLFRF assistance. 

• American Rescue Plan Act (P.L. 117-2) 

• U.S. Department of the Treasury 

o SLFRF Regulations (31 CFR 35) 

o Compliance and Reporting Guidance 

o Frequently Asked Questions 

o Uniform Administrative Requirements, Cost Principles and Audit Requirements (2 

CFR 1000) 

o OMB “Uniform Guidance” 2 CFR 200, adopted by reference 

o Award Terms and Conditions 

▪ Assistance Listing Number 21.027 (Formerly CFDA Number)   

SAM.gov Requirements 
 
All eligible recipients are also required to have an active registration with the System for Award 
Management (SAM) (https://www.sam.gov).  
 
Contracts and Subawards to Debarred and Suspended Parties 

Pursuant to Code of Federal Regulations 2 CFR Subpart C §200.213, grantees and 

subrecipients must not make an award or permit any award (subgrant or contract) at any tier to 

any party which is debarred or suspended or is otherwise excluded from or ineligible for 

participation in Federal assistance programs under Executive Order 12549, “Debarment and 

Suspension”. By entering into this agreement Subrecipient agrees to comply with all relevant 

codes including 2 CFR Subpart C, “Responsibilities of Participants Regarding Transactions”. 

When entering into a covered transaction with another person at the next lower tier, 

Subrecipient must verify that the person with whom you intend to do business is not excluded or 

disqualified.  

Civil Rights Compliance 
 
Recipients and Subrecipients of Federal financial assistance from the Treasury are required to 
meet legal requirements relating to nondiscrimination and nondiscriminatory use of Federal 
funds. Those requirements include ensuring that entities receiving Federal financial assistance 
from the Treasury do not deny benefits or services, or otherwise discriminate on the basis of 



race, color, national origin (including limited English proficiency), disability, age, or sex 
(including sexual orientation and gender identity), in accordance with the following authorities: 
Title VI of the Civil Rights Act of 1964 (Title VI) Public Law 88-352, 42 U.S.C. 2000d-1 et seq., 
and the Department's implementing regulations, 31 CFR part 22; Section 504 of the 
Rehabilitation Act of 1973 (Section 504), Public Law 93-112, as amended by Public Law 93-
516, 29 U.S.C. 794; Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. 1681 et 
seq., and the Department's implementing regulations, 31 CFR part 28; Age Discrimination Act of 
1975, Public Law 94-135, 42 U.S.C. 6101 et seq., and the Department implementing regulations 
at 31 CFR part 23.  
 

Davis-Bacon Act Requirements (If Applicable) 

Overview 

Section 1606 of the American Recovery and Reinvestment Act (ARRA) of 2009, Pub. L. No. 

111-5, 123 Stat. 115 (Feb. 17, 2009) (the “Recovery Act”), requires grant award recipients, 

subrecipients, contractors, and subcontractors to comply with the wage requirements of the 

Davis-Bacon Act (40 U.S.C. 3141 et seq.) and related acts, stating:  

Notwithstanding any other provision of law and in a manner consistent with other provisions in 

this Act, all laborers and mechanics employed by contractors and subcontractors on projects 

funded directly by or assisted in whole or in part by and through the Federal Government 

pursuant to this Act shall be paid wages at rates not less than those prevailing on projects of a 

character similar in the locality as determined by the Secretary of Labor in accordance with 

subchapter IV of chapter 31 of title 40, United States Code. With respect to the labor standards 

specified in this section, the Secretary of Labor shall have the authority and functions set forth in 

Reorganization Plan Numbered 14 of 1950 (64 Stat. 1267; 5 U.S.C. App.) and section 3145 of 

title 40, United States Code.  

Scope of the Davis-Bacon Act  

The Davis-Bacon Act prevailing wage requirements apply to laborers and mechanics employed 

under contracts or subcontracts in excess of $2,000 for construction, alteration, or repair 

activities (including but not limited to painting and decorating) that are funded, in whole or in 

part, under BTOP grant awards. In general: 

• Laborers and mechanics – Are workers whose duties are manual or physical in nature, 

including apprentices, trainees and helpers, but do not include workers whose duties are 

primarily managerial, administrative, executive, or clerical. See 29 C.F.R. § 5.2(m).  

• The $2,000 threshold – Pertains to the amount of the prime construction contract, not to 

the amount of individual subcontracts. Accordingly, if the prime construction contract 

exceeds $2,000, all construction work on the project (including subcontracts) is covered 

by the Davis-Bacon Act. See 29 C.F.R. § 5.5(a)(6).  

• Construction, alteration, or repair activities – Are those occurring at the “site of the work” 

that involve the alteration, remodeling, or installation of items fabricated off-site; painting 

and decorating; manufacturing or furnishing of materials, articles, supplies, or equipment 

on the site of the building or work; and, in certain cases, transportation between the site 

of the work and other points. See 29 C.F.R. § 5.2(j).  

• Site of the work – Is the physical place or places where the building or work called for in 

the contract will remain, and any other site where a significant portion of the building or 



work is constructed, provided that such site is established specifically for the 

performance of the contract or project, and includes job headquarters, tool yards, batch 

plants, borrow pits, etc., if they are dedicated exclusively, or nearly so, to performance of 

the contract or project, and are adjacent or virtually adjacent to the site of the work. The 

site of the work does not include permanent home offices, branch plant establishments, 

fabrication plants, tool yards, etc., of a contractor or subcontractor whose location and 

continued operation are determined wholly without regard to a particular Federal or 

Federally-assisted contract or project. See 29 C.F.R. § 5.2(l).  

• Application to Governmental Agencies – Governmental agencies, such as states or their 

political subdivisions, are not subject to the Davis-Bacon Act requirements when 

construction work is being performed by their own employees on a "force account" basis. 

See 29 C.F.R. § 5.2(h).  

Davis-Bacon Act prevailing wage requirements are likely to apply to construction and related 

activities undertaken in connection with Infrastructure Round 1 and Comprehensive Community 

Infrastructure (CCI) Round 2 projects. In many cases, Davis-Bacon Act prevailing wage 

requirements will also apply to activities under BTOP grants for Sustainable Broadband 

Adoption (SBA) and Public Computer Centers (PCC), when construction and related activities 

(including minor renovation of facilities) can be segregated from the other work contemplated by 

the grant. See 29 C.F.R. § 4.116; F.A.R. § 22.402(b).  

Davis-Bacon Act Requirements  

Required contract provisions (appearing at 29 C.F.R. § 5.5) and the applicable wage 

determination(s) for the activities contemplated by a construction project must be included in 

any contract or subcontract to which the Davis-Bacon Act applies providing, among other items, 

that:  

• Laborers and mechanics must be paid the full amount of wages and bona fide fringe 

benefits (or cash equivalents thereof) at least once a week;  

• No paycheck deductions or rebates are permitted, except as permitted under 

Department of Labor (DOL) regulations (29 C.F.R. §§ 3.5-3.6); and  

• Wage and fringe benefit rates must be no less than those contained in DOL wage 

determination for the labor classification for the work actually performed.  

The recipient is responsible for ensuring that the required contract provisions appear in all 

contracts and subcontracts entered into by recipients, subrecipients, contractors, and 

subcontractors for construction, alteration and repair activities covered by the Davis-Bacon Act 

and related acts. Applicable wage determinations included in the contract must be verified by 

the recipient within 10 days of the contract date.  

In cases where state wage rates (determined under state statutes often called “Mini-Davis-

Bacon Acts”) are higher than the Federal wage rates, the state wage rates take precedence and 

should be included in contracts in lieu of the lower, Federal wage rates. In cases of construction 

projects on tribal lands, the recipient should contact its assigned Federal Program Officer (FPO) 

for guidance on the interplay among the Davis-Bacon Act, state Mini-Davis-Bacon acts and the 

Tribal Employment Rights Ordinance (TERO).  

Contracts for amounts over $100,000 that are covered by the Davis-Bacon Act must include 

additional standard clauses (also appearing in 29 C.F.R. § 5.5) providing, among other things, 



that overtime for laborers and mechanics must be paid at a rate 1.5 times the basic rate of pay 

for time worked in excess of 40 hours per week.  

In addition, the DOL Davis-Bacon poster (WH–1321) must be prominently posted at the site of 

the work. Refer to: www.dol.gov/whd/regs/compliance/posters/fedprojc.pdf.  

Davis-Bacon Wage Rate Determinations  

DOL conducts statewide surveys seeking payment data on wage and fringe benefit rates from 

construction contractors and other interested parties, such as labor unions. Wage 

determinations are issued by locality, typically on a county-by-county basis. Davis-Bacon Act 

wage determinations are published on DOL’s Wage Determinations OnLine (WDOL) website 

accessible at: www.wdol.gov. The Davis-Bacon Act prevailing wages are determined by DOL 

based on wages paid to various classes of laborers and mechanics employed on specific types 

of construction projects in an area.  

If DOL has not published a wage determination for work that is needed to complete a BTOP 

construction project, the recipient may seek a Conformance. The recipient must submit a 

Conformance request using Standard Form (SF) 1444. Please go to www.wdol.gov/library.aspx 

to obtain a copy of the form and instructions.  

To complete the form, the recipient must describe the work to be done (identified with a 

classification that is used in the subject area in the construction industry) and propose a wage 

rate that bears a reasonable relationship to existing wage determinations. Typically, the rate 

must not be less than the wage determination for an unskilled laborer and, for a skilled craft, 

must be at least equal to the lowest wage determination for any other skilled craft.  

Infrastructure and CCI recipients should submit the completed SF-1444 through Grants Online 

as an “Other Action Request.” The SF-1444 will be routed to the National Oceanic and 

Atmospheric Administration (NOAA) Grants Officer and transmitted to the DOL Wage and Hour 

Division for review and approval. The Wage and Hour Division has committed to act on 

Conformance requests within 30 days.  

SBA and PCC recipients should submit completed SF-1444 Conformance requests through the 

Post-Award Monitoring (PAM) System. To do so, the recipient should create a report package of 

the type “POR: PAM Other Request.” After filling out and attaching the Request Template, the 

recipient should attach the completed SF-1444 form using the “Add File” button. The SF1444 

will be routed to the National Institute of Standards and Technology (NIST) Grants Officer and 

transmitted to the DOL Wage and Hour Division for review and approval. The Wage and Hour 

Division has committed to act on Conformance requests within 30 days.  

Recordkeeping and Monitoring Obligations  

Recipients, subrecipients, contractors, and subcontractors must prepare weekly certified payroll 

documentation using Form WH347 (available at: www.dol.gov/whd/forms/wh347.pdf), properly 

completed for laborers and mechanics performing activities covered by the Davis-Bacon Act 

requirements of the Recovery Act. Subrecipients, contractors, and subcontractors must submit 

this information to the BTOP grant award recipient on a weekly basis within seven days of the 

regular payment date of the subrecipient’s, contractor’s or subcontractor’s payroll period.  

http://www.dol.gov/whd/regs/compliance/posters/fedprojc.pdf


A recipient must review the weekly certified payroll documentation it receives from its 

subrecipients, contractors and subcontractors on an ongoing basis. See 29 C.F.R. §§ 3.3-3.4. If 

a subrecipient receives the original payroll documents, the subrecipient should review these 

documents and forward the original documents to the recipient on a weekly basis within the time 

period described above.  

The recipient must maintain in its files the original Davis-Bacon Act payroll records it prepares 

for itself, as well as those prepared by subrecipients, contractors, and subcontractors. The 

recipient is not required to submit any of the payroll documents to the BTOP Grants Office 

unless the assigned Grants Officer makes a request for such records. The payroll records must 

be maintained so as to be easily accessed by BTOP Grants Officers and by other duly 

authorized officials. The recipient must retain these records as provided in the Department of 

Commerce (DOC) Uniform Administrative Requirements for Grants and Cooperative 

Agreements, 15 C.F.R. § 14.53 or 24.42, as applicable, generally for the later of three years 

after closeout of the award, or until any litigation, claim, or audit is resolved.  

Enforcement and Penalties  

Violation of the requirements of Section 1606 of the Recovery Act and the Davis-Bacon Act and 

related acts is a serious offense. Compliance is subject to audit during OMB Circular A-133 

audits (including program-specific audits) of BTOP grant recipients and subrecipients, as well as 

audits and investigations by the DOC Office of Inspector General, the Government 

Accountability Office (GAO), the DOL Wage and Hour Division, and other duly authorized 

officials. A violation of the Davis-Bacon Act wage requirements may lead NTIA to impose 

appropriate enforcement action in connection with a BTOP grant award, up to and including 

suspension or termination of the award. In addition, contracting parties are subject to payment 

of back wages, and suspension or debarment from future contracts for a period of up to three 

years. Monetary damages may also apply. Falsification of certified payroll records or the 

required kickback of wages may subject a violator to civil or criminal prosecution, the penalty for 

which may include fines and/or imprisonment.  


