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DEV-2015-023- AG2- AM1

When recorded,mail to:

City Clerk

City of Flagstaff
211 West Aspen Avenue

Flagstaff,Arizona 86001

FIRST AMENDMENT TO

MILL TOWN DEVELOPMENT AGREEMENT

This First Amendment to Mill Town Development Agreement ("Amendment") is

entered into effectiveas of Dck,R Q , 2021 ("Amendment Date"), by and

between City of Flagstaff,a municipal corporationorganized and existingunder the laws of the

State of Arizona ("City"),and Vintage Partners,LLC, an Arizona limitedliabilitycompany

("Vintage").

RECITALS

A. City and Vintage entered into thatcertainMill Town Development Agreement

dated June 4, 2018 and recorded in the OfficialRecords of Coconino County as Instrument

Number: 3816763 (the "Agreement"). Unless otherwise defined in thisAmendment, initially

capitalizedterms used hereinhave themeanings given them intheAgreement.

B. The Agreement provides forVintage to administerthe design and constructionof

the Combined Roadway Project.

C. The City desires to assume responsibilityfor administering the design and

constructionof theCombined Roadway Project.

D. The partiesdesireto amend theAgreement on theterms and conditionsmore fully

setforthbelow to provide for the City to assume the obligationto administerthe design and

constructionof the Combined Roadway Project,which amendment ismade pursuant to Section

10.4 of theAgreement.

AMENDMENT

NOW, THEREFORE, in considerationof the mutual promises and covenants contained

herein and for other good and valuable consideration,the receiptand sufficiencyof which are

hereby acknowledged, thePartieshereby agree as follows:

1. Administrationof Combined Roadway Project.The Partiesagreethat(i)the City
shallbe responsiblefor administeringthe remaining design of the Combined Roadway Project
and the constructionof the Combined Roadway Project,and (ii)the City willbe responsiblefor

allof theremaining coststo complete thedesign of the Combined Roadway Projectand allof the

costsof constructingthe Combined Roadway Project,except for the Vintage Contribution(as
definedbelow). In furtheranceof theforegoing,the City and Vintage agree as follows:



(a) Design Escrow Account. Pursuant to Section 7.4.1 of the Agreement,

each Party has deposited theirallocationshare of the costs to design the Combined

Roadway Project,as determined by the Design Budget, intoan escrow account ("Design

Escrow Account") establishedwith Pioneer Title Agency, Inc. ("Pioneer Title"),

pursuant to the terms of thatcertainBeulah Blvd. Extension and UniversityAve. Re-

Alignment FinalDesign Draw Escrow Instructionsdated October 22, 2020 and entered

into by and between Pioneer Title,Vintage, the City,and Engineer ("Design Escrow

Agreement"). Promptly followingthe completion of the design work, the Partiesshall

cause the Design Escrow Agreement to be terminated and the remaining funds; ifany,

depositedintotheDesign Escrow Account by a Partyshallbe distributedto thatParty. If

the funds on depositintheDesign Escrow Account are insufficienttopay forthe costsof

completing the design work forthe Milton Underpass Improvements, then the City shall

pay such additionalcosts,and such additionalcosts shallbe added to the True-Up

Payment (asdefinedbelow).

(b) Vintage Contribution.

(i) On or beforeten (10) days followingthe datethatthe City notifies

Vintage in writingthatthe City has enteredintoa contractwith a contractorto construct

the Combined Roadway Project,Vintage shallpay to the City the fixed sum of One

Million Six Hundred Fifty Thousand and 00/100 Dollars ($1,650,000.00) ("Fixed

Payment").

(ii) Promptly following the date that the Milton Underpass

Improvements are completed and opened to the public ("MU Completion"), the City

shalldeliverto Vintage a summary of the out-of-pocketfees and costsincurredby the

City to design and constructtheMilton Underpass Improvements ("MU Costs"),together

with reasonablesupportingdocumentation of the MU Costs. No laterthan five(5)years

followingMU Completion, Vintage shallpay to the City the difference;ifany, between:

(A) the totalMU Costs minus Four Hundred Thousand Dollars ($400,000) and (B) the

Fixed Payment ("True-Up Payment").

(iii) As used in thisAmendment, the term "Vintage Contribution"

means: (A) theFixed Payment, plus (B) theTrue-Up Payment. The Vintage Contribution

shallbe Vintage'ssolerequiredfinancialcontributionto any additionalcostsof designing
and thecostsof constructingtheCombined Roadway Project.

(c) Security for Payment. The obligationof Vintage to make the True-Up

Payment shallbe secured by the Deed of Trust,in the form attachedheretoas Exhibit A

("Deed of Trust"), recorded against Lot 2 of Final Plat for Mill Town Mixed-Use

recorded in the OfficialRecords of Coconino County at InstrumentNo. 3861259 ("Lot

2"). Concurrently with the execution of thisAmendment, Vintage shallexecute,have

acknowledged and delivertheDeed of Trusttothe City and the City shallcause the Deed

of Trust to be recorded in the OfficialRecords of Coconino County. If the True-Up

Payment isnot paid when due, and such failureisnot cured within five(5)businessdays

followingwrittennoticefrom the City to Vintage,then the City may enforcepayment of
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the amount due, or Deed of Trust,by taking eitheror both of the following actions,

concurrentlyor separately(and,by exercisingeitherof the remedies setforthbelow, the

City does not prejudiceor waive itsrightto exercisethe otherremedy or such additional

remedies as may be availableunder applicablelaw): (i)bring an action at law against

Vintage;and/or(ii)enforcetheDeed of Trust.

(d) Completion of Combined Roadway Project. The City shalldiligently

complete the design of the Combined Roadway Projectand, subjectto receiptof the

Fixed Payment, the City shall diligentlycomplete the construction of the Milton

Underpass Improvements in combination with the remainder of the Combined Roadway

Project.The City shallconstructtheMilton Underpass Improvements in accordance with:

(i)the design contemplated by the approved Entitlements,(ii)the approved Traffic

Impact Analysis dated October 30, 2017 for Milltown, and (iii)the 60% Construction

Plans for Beulah Boulevard Extension & University Avenue Realignment, dated June

2021, and prepared by Shephard Wesnitzer,Inc.under Job Number 18121 (collectively,

the "Design Standards").

(e) Easements for Milton Underpass Improvements. The City shall be

responsible for the costs of obtaining any easements for the Milton Underpass

Improvements; however, the costs of such easements shallbe added to the True-Up

Payment.

(f) Financial Assurances. The Vintage Contribution will satisfy any

requirement forfinancialassurancesfrom Vintage with respectto the Milton Underpass

Improvements.

(g) Certificateof Occupancy. No certificateof occupancy willbe issued for

any portionof theMill Town Propertyuntilthe Fixed Payment ispaid to theCity and the

Milton Underpass Improvements are complete, except that two (2) of the three (3)

commercial pads may receivecertificateof occupancy earlieratthe discretionof the City

Engineer inconsultationwith theADOT.

(h) Self-Help. Ifthe City does not diligentlypursue the constructionof the

Combined Roadway Project to completion, then Vintage has the right,but not the

obligation,to assume responsibilityfor administeringthe constructionof the Combined

Roadway Projectby writtennoticeto the City in which event (i)theCity willreasonably

cooperate with Vintage to allow Vintage to assume responsibilityfor administeringthe

constructionof the Combined Roadway Project,(ii)the City willbe responsiblefor the

costs of constructingthe Combined Roadway Improvements, except for the Milton

Underpass Improvements, and shallpay such costspursuant to customary draw request

procedures and as setforthin the Agreement, (iii)Vintage shallbe responsiblefor the

costs of the Milton Underpass Improvements minus Four Hundred Thousand Dollars

($400,000),which isthe City'scontributionto the Milton Underpass Improvements; and

(iv) the City will pay the City's $400,000 contributionto the Milton Underpass

Improvements to Vintage within thirty(30) days following completion of the Milton

Underpass Improvements. Notwithstanding the foregoing,ifVintage has made the Fixed
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Payment as of the datethatVintage exercisesself-help,then theCity willpay the costsof

the Milton Underpass Improvements pursuant to customary draw requestprocedures and

as set forthin the Agreement untilsuch time as the City has paid costs of the Milton

Underpass Improvements inthe amount of theFixed Payment.

Notwithstanding the foregoing,ifthe Fixed Payment isnot made when due, and

such failureisnot cured within five(5)businessdays followingwrittennoticefrom the

City to Vintage,then Vintage willhave no rightto exercisethe self-helpremedy in this

subsection(h).

3. EffectiveDate; Extension of Entitlements.The Partiesacknowledge and agree

thatthe EffectiveDate of the Agreement isDecember 14,2018. The City agrees to extend the

rightto develop the Mill Town Property in accordance with the Entitlementsset forthin the

Development Agreement foran additionaltwo (2)years,for a totalof seven (7)years from the

EffectiveDate. If,however, the Fixed Payment isnot made when due, and such failureisnot

cured within five(5)businessdays followingwrittennoticefrom the City to Vintage,then there

willbe no extensionand theEntitlementswillterminateon December 13,2023. In the event that

the City failsto diligentlypursue the constructionof the Combined Roadway Project to

completion and Vintage exercises its right to assume responsibilityfor administering the

constructionof the Combined Roadway Project,then the Entitlements will terminate on

December 13,2025.

4. Miscellaneous. Except as statedherein,the Agreement shallremain in fullforce

and effectand ishereby ratifiedand approved. Ifthereisany inconsistencybetween the terms of

the Agreement and the terms of thisAmendment, theprovisionsof thisAmendment willgovern

and controlthe rightsand obligationsof the Parties.This FirstAmendment may be signed in

counterparts.

5. Conflictof Interest.This Amendment and the Development Agreement may be

cancelledby the City pursuantto A.R.S. § 38-511.

[Balance of Page IntentionallyLeftBlank; SignaturePage Follows]
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IN WITNESS WHEREOF, City and Vintage have executed thisAmendment as of the

datefirstsetforthabove.

"City"

City of Flagstaff,an Arizona municipal corporation

PAvL omgy ,Mayor

Attest

tyC er

^Épr è las të f c

City Attorney

"Vintage"

Vintage Partners,LLC, an Arizona limitedliabilitycompany

By: Edward & Company, LLC, an Arizona limitedliabilitycompany
Its: AdministrativeMember

By:
Mark Ortman, Jr.

Its: Manager
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STATE OF ARIZONA )

COUNTY OF COCONINO )

ACKNOWLEDGMENT

On this 239-D day of taoyatvtp2,P42.. , 2021, before me, a Notary Public,

personally appeared PA v t- peAsy , Mayor of the City Flagstaff,known to be or

satisfactorilyproven to be the person whose name issubscribedto the foregoinginstrumentand

acknowledged thatshe executed the same on behalf of the City of Flagstaff,for the purposes

thereincontained.

@

MORGANB.MUuANEY

umber570284
sepwnberts,2023 Notary Pubhc

cocaiscany
My Commission Expires:<spM,17#F_ 16,10

STATE OF ARIZONA )

COUNTY OF MARICOPA )

ACKNOWLEDGMENT

On this MR day of C6Ñ7)hf , 2021, before me, a Notary Public,

personallyappeared Mark Ortman, Jr.,known to me to be or satisfactorilyproven to be the

person whose name is subscribed to the foregoing instrument and acknowledged that he/she

executed the same on behalfof Vintage PartnersLLC, an Arizona limitedliabilitycompany, for

thepurposes thereincontained.

LESAABLUNT
NotaryPubkc-Arizona
uaricopacounty N ary Public

MyComm.ExpiresNov12,202¹
My Commis sionExpires:
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EXHIBIT A

When recorded,returnto:

DEED OF TRUST

TRUSTOR: Vintage Partners, LLC, an Arizona limited liability

company

TRUSTOR'S MAILING u e &m e Sett ¥e 2/

ADDRESS: hr) 7 dZ_ 6 (.)/(_p

BENEFICIARY: City of Flagstaff,a municipal corporationorganized and

existingunder the laws of the Stateof Arizona

BENEFICIARY'S MAILING

ADDRESS:

TRUSTEE:

TRUSTEE'S MAILING

ADDRESS:

PROPERTY inCoconino County, Stateof Arizona, describedas:

See attached Exhibit A

THIS DEED OF TRUST ismade between the Trustor,Trustee and Beneficiarynamed above.

Trustor irrevocably grants and conveys to Trustee in trust,with power of sale, the

above-described Property and all buildings,improvements and fixtureslocated thereon or

hereinafter erected thereon, subject to only to the covenants, conditions, restrictions,

rights-of-way,and easements described in thatcertainReport of Titleissued by Pioneer Title

Agency, Inc.,dated September 17,2021 under filenumber 70515537. Trustor isthe owner of

legaland beneficialtitletotheProperty,subjecttothisDeed of Trust.

THIS DEED OF TRUST IS MADE FOR THE PURPOSE OF SECURING: (a)performance of

each agreement of Trustorhereincontained;and (b)payment of the True-Up Payment pursuant
to thatcertainFirstAmendment to Mill Town Development Agreement ("DA Amendment")
entered into effectiveas of if f y , 2021, by and between Trustor and
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Beneficiary. Trustorhas no rightto set-offany amount thatmay be owned by Beneficiaryto
Trustoragainsttheamounts securedby thisDeed of Trust.

TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR AGREES:

1. To keep the Property in good conditionand repair;to pay when due allclaims forlabor
performed and materialsfurnishedtherefor;to comply with alllaws affectingthe Property or
requiringany alterationsor improvements to be made thereon;not to commit or permit waste
thereof;not to commit, sufferor permit any actupon the Propertyin violationof law; and do all
otheractswhich from thecharacteror use of thePropertymay be reasonablynecessary.

2. To appear in and defend any actionor proceeding purportingto affectthe securityhereof
or therightsor powers of Beneficiaryor Trusteeand topay allcostsand expenses of Beneficiary
and Trustee,includingcost of evidence of titleand attorneys'fees in a reasonable sum, in any
such actionor proceeding in which Beneficiaryor Trusteemay appear or be named and in any
suitbrought by Beneficiaryto foreclosethisDeed of Trust.

3. To pay, before delinquent,alltaxesand assessments affectingthe Property,and to pay,
when due, allencumbrances, charges and liens,with interest,on saidPropertyor any partthereof
which appear to be prioror superiorhereto;allcosts,feesand expenses of thisTrust including,
without limitingthe generalityof the foregoing,the feesof Trusteeforissuanceof any Deed of
PartialRelease and PartialReconveyance or Deed of Release and Full Reconveyance and all
lawful charges,costsand expenses in the event of reinstatementof,following defaultin,this
Deed of Trustor theobligationssecured hereby.

Should Trustorfailtomake any payment or todo any actas hereinprovided,then Beneficiaryor
Trustee,without obligationto do so and without noticeto or demand upon Trustorand without
releasingTrustorfrom any obligationhereof,may make or do the same in such manner and to
such extentas eithermay deem necessary to protectthe securityhereof,Beneficiaryor Trustee
being authorizedto enterupon the Property forsuch purposes: appear in and defend any action
or proceeding purportingto affectthe securityhereof or the rightsor powers of Beneficiaryor
Trustee;pay, purchase, contestor compromise any encumbrance, charge or lienwhich in the
judgment of eitherappearsto be prioror superiorhereto;and,inexercisingany such powers, pay
necessaryexpenses,employ counsel,and pay counsel'sreasonablefees.

4. To pay immediately and without demand allsums expended by Beneficiaryor Trustee
pursuantto the provisionshereof,togetherwith interestfrom the date of expenditureatthe rate
of ten percent(10%) per annum. Any amounts so paid by Beneficiaryor Trustee shallbecome
part of the debt secured by this Deed of Trust and a lienon the Property or shallbecome
immediately due and payable atoptionof Beneficiaryor Trustee.

5. To maintain,during the term of thisDeed of Trust,in fullforce,attheirown expense, a
policy or policiesof comprehensive liabilityinsurance,includingproperty damage, writtenby
one or more insurancecompanies licensedto do business in Arizona, which shallinsureboth
Trustorand Beneficiaryagainstliabilityforinjurytopersons orpropertyand forthedeath of any
person occurringinor about theProperty.
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IT IS MUTUALLY AGREED:

6. That any award of damages inconnectionwith any condemnation, or any such taking,orfor injuryto the Property by reason of public use or fordamages forprivatetrespassor injurythereto,isassignedand shallbe paid to Beneficiaryas furthersecurityforallobligationssecured
hereby (reservingunto the Trustor,however, the rightto sue thereforand for the ownershipthereofsubjectto thisDeed of Trust)and,upon receiptof such moneys, Beneficiaryshallapplythe same totheTrue-Up Payment.

7. That time isof the essence of thisDeed of Trust and that,by acceptingpayment of anysum secured hereby afteritsdue date,Beneficiarydoes not waive his righteitherto requireprompt payment when due of allothersums so securedor to declaredefaultforfailureso topay.

8. That, at any time or from time to time, and without notice,upon written request of
Beneficiaryand presentationof thisDeed of Trust,without liabilitytherefor,without affectingthe personal liabilityof any person for payment of the indebtedness secured hereby, without
affectingthesecurityhereofforthe fullamount securedhereby on allpropertyremaining subjectheretoand withoutthenecessitythatany sum representingthevalue or any portionthereofof the
property affectedby the Trustee'sactionbe creditedon the indebtedness,the Trustee may: (a)releaseand reconvey allor any partof the Property;(b)consent to themaking and recording,oreither,of any map or platof the Propertyor any partthereof;(c)join in grantingany easement
thereon,and (d)join in or consent to any extensionagreement or any agreement subordinatingthelien,encumbrance or charge hereof.

9. That,upon writtenrequestof Beneficiarystatingthatallsums securedhereby have been
paid, and upon surrenderof thisDeed of Trust,and upon payment of itsfees,Trustee shallreleaseand reconvey, without covenant or warranty,express or implied,the Property then heldhereunder. The recitalsin such reconveyance of any mattersor factsshallbe conclusiveproof ofthe truthfulnessthereof.The granteein such reconveyance may be describedas "the person or
persons legallyentitledthereto."

10. Trustorwillbe in defaultupon the occurrenceof any of the following: (a)Trustorfails,afterthe expirationof any applicablegrace period,to pay the True-Up Payment when due, (b)Trustorfailsto perform any of itsobligationscontainedin thisDeed of Trust and such defaultcontinues for a period of ten (10) days afterTrustor receives written notice thereof from
Beneficiary,(c)Trustorshallbecome insolventor make a generalassignment forthe benefitof
creditors,(d)a petitionin bankruptcy isfiledby Trustor,or againstTrustorand isnot dismissedwithinninety(90)days of filing,(e)Trustorisadjudicateda bankrupt,(f)any courtof competentjurisdictionappoints a receiveror other custodian (permanent or temporary) for Trustor orTrustor'sassetsor property or any part thereof,whether or not consented to by Trustor,wherepossessionof such assetsor propertyisnot restoredto Trustorwithinninety(90) days followingsuch appointment,(g) any attachment,executionor otherjudicialseizureof substantiallyallofTrustor'sassetstakes place,which attachment,execution or judicialseizureisnot dischargedwithinninety(90)days,or (h)upon thesaleortransfer,withoutBeneficiariespriorwrittenconsent,
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which consentmay be withheldby Beneficiaryin itssoleand absolutediscretion,of allor any partoftheProperty,or any interestintheProperty.

11. That, upon an event of defaultby Trustor,Beneficiarymay declareallsums secured
hereby immediately due and payable by deliveryto Trustee of writtennotice thereof,settingforththenaturethereof,and of electiontocause thePropertyto be soldunder thisDeed of Trust.Trusteeshallrecord and give noticeof Trustee'ssaleand shallsellthePropertyatpublicauction,allin themanner requiredby law. Any persons,includingTrusteeor Beneficiary,may purchaseatsuch sale.Trusteeshalldeliverto such purchaseritsDeed conveying thePropertyso sold,butwithout any covenant or warranty,expressor implied. Trustorrequeststhata copy of any noticeof Trustee'ssalehereunder be mailed to Trustorathisaddresssetforthabove.

After deducting allcosts,fees and expenses of Trustee and of thisTrust,including cost ofevidence of titlein connection with saleand reasonableattorney'sfees,Trusteeshallapply the
proceeds of salein the manner provided by law. To the extentpermittedby law, an actionmaybe maintained by Beneficiarytorecovera deficiencyjudgment forany balancedue hereunder.

In lieuof sale,pursuant to the power of sale conferred hereby, thisDeed of Trust may beforeclosedinthesame manner provided by law fortheforeclosureof mortgages on realproperty.Beneficiaryshallalsohave allotherrightsand remedies availableto ithereunder and atlaw or in
equity.All rightsand remedies shallbe cumulative.

12. That Trustee may resign by mailing or deliveringnotice thereofto Beneficiary andTrustor. Beneficiarymay appoint a successor Trustee in the manner prescribedby law. AsuccessorTrustee hereinshall,without conveyance from thepredecessorTrustee,succeed to allthepredecessor'stitle,estate,rights,powers and duties.

13. In thisDeed of Trust,whenever the contextso requires,the masculine gender includesthefeminine and neuter,and thesingularnumber includestheplural.

14. That Trustee accepts this Trust when this Deed of Trust, duly executed and
acknowledged, ismade a publicrecordas provided by law. Trusteeisnot obligatedto notifyanyparty heretoof a pending saleunder any otherDeed of Trust or of any actionor proceeding inwhich Trustor,Beneficiaryor Trusteeshallbe a partyunlessbrought by Trustee.

15. That the trustrelationshipcreatedby thisDeed of Trust islimitedsolelyto the creationand enforcement of a securityinterestinrealproperty.All of Trustee'sduties,whether fiduciaryor otherwise,are strictlylimitedto those dutiesimposed by thisinstrumentand A.R.S. §33-801etseq.and no additionalduties,burdens or responsibilitiesareor shallbe placedon Trustee.

16. That thisDeed of Trust appliesto,inuresto the benefitof and binds allpartieshereto,theirheirs,legatees,devisees,administrators,executors,successorsand assigns.

17. Trustor hereby agrees to indemnify, defend, protect and hold harmless Trustee and
Beneficiary and theirrespectiveemployees, members, managers, shareholders,officers,anddirectorsfrom and againstany and allliabilities,claims and obligationswhich may be incurred,
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assertedor imposed upon any of them as a resultof or inconnectionwith any use or operationof
theProperty.

DATED: O .

By:
Its:

he

STATE OF ARIZONA )

) ss.

County of Ñdf I O Æ_ )

The foregoinginstrumentwas acknowledged before me, the undersigned Notar4Public,this ay f Ch h 2021 by /T/d#/d O//r7/d/f-JC. the
i2fd JJL of Yl'y} tféY 2bbyÜÍÁÕÅyÑc n behalf

of the

LESAABLUNT
NotaryPublic-Arizona

MyCommxpesNov12,2021
. .. . . ....... . . .. . taryPublic

My commission expires:Afø/py1
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