
 

COOPERATIVE PURCHASE CONTRACT 
Contract No. 2025-155 

This Cooperative Purchase Contract is made and entered into on September ____, 2025, by and between 
the City of Flagstaff, Arizona, a political subdivision of the State of Arizona (“City”), and Kaizen 
Laboratories Inc. (“Contractor”). 

RECITALS: 

A. Contractor is a fully authorized vendor of Point-of-Sale and Reservation Management 
Systems. 

B. Pima County, a political subdivision of the State of Arizona, conducted a competitive and open 
procurement process through Request for Proposal RFP-PO-2400008 that resulted in Contract 
No. MA-PO-24-162 with Contractor (“Agency Contract”). 

C. The City has authority to enter into a cooperative purchase contract with Contractor utilizing the 
Agency Contract. 

AGREEMENT: 

NOW, THEREFORE, in consideration for the mutual promises contained herein, the parties agree as 
follows: 

1. Materials and/or Services Purchased: Contractor shall provide to the City the materials and/or 
services, as specified in the Scope of Work attached as Exhibit A, and in accordance with the 
Agency Contract. A general description of materials and/or services being provided is: 

Point-of-Sale and Reservation Management System 

2. Specific Requirements of City: Contractor shall comply with all specific purchase and delivery 
requirements and/or options of City, as specified in the Scope of Work attached as Exhibit A and 
incorporated by reference. 

3. Terms and Conditions of Agency Contract Apply: All provisions of the Agency Contract documents 
attached as Exhibit B, including any amendments, are incorporated in and shall apply to this 
Contract as though fully set forth herein. Contractor is responsible for promptly notifying City in 
writing of any changes to the Agency Contract, including, specifically, changes in price for 
materials and/or services. If any terms or conditions in the Agency Contract conflict with the terms 
and conditions in this Contract, the terms and conditions in this Contract, including Exhibit A to 
this Contract, will supersede the conflicting term or condition in the Agency Contract. 

4. Payment: 

4.1 For all transactions, including those paid via cash or check, the Contractor shall receive a 
5% transaction fee. The 5% transaction fee shall be calculated solely on the user fee and/or 
retail price of goods or services sold and shall not be assessed on the total transaction 
amount, which may include applicable sales taxes and electronic payment transaction fees. 
To collect the applicable 5% fee, Contractor will invoice the City monthly. 

4.2 Any adjustment to the transaction fee described in section 4.1 must be approved by mutual 
written consent of the parties through a formal amendment. 



 

4.3 The following electronic payment processing fees will be charged and collected by 
Contractor for online payments (these electronic payment processing fees will not be 
remitted to the City): 

• 2.9% plus $0.30 per transaction for online payments made via credit card, debit 
card, Apple Pay, or Google Pay; 

• 0.8% per transaction (capped at $5.00) for payments made via direct bank 
account/ACH; 

• 2.7% plus $0.05 per transaction for in-person payments made via credit card. 

Kaizen shall notify the City in writing at least sixty (60) days in advance of any proposed 
changes to the electronic payment processing fees above. Any increases to the electronic 
payment processing fees shall not exceed a maximum of 1.5% above the then-current rate 
unless otherwise agreed in writing by the City. 

Although Kaizen maintains the account management for electronic payment processing fees 
with its designated payment processor (currently Stripe), the City shall be granted 
administrative access to the platform for purposes of viewing, managing, and reconciling 
transaction records and payment activity associated with the City's use of the system. 

4.4 Notwithstanding the Agency Contract, the City’s total payments to Contractor under this 
Contract (collected as described in Section 4.1), including any applicable sales taxes, may 
not exceed $90,000.00 per year (the “NTE Amount”), or five percent of the estimated annual 
revenue of $1,800,000.00, plus applicable sales taxes earned by City’s use of the Point-of-
Sale and Reservation Management System. If the estimated annual revenue exceeds 
$1,800,000.00, the parties will increase the NTE Amount. 
 

5. Certificates of Insurance: All insurance provisions of the Agency Contract shall apply, including 
any requirement to name the City as an additional insured. Prior to commencing performance 
under this Contract, Contractor shall furnish City with a copy of the current Certificate of Insurance 
required by the Agency Contract. 

6. Term and Extensions: This Cooperative Purchase Contract shall commence upon execution by 
the parties and shall continue for a period of three (3) years (“Initial Term”) with an option for three 
(3) additional one (1) year extensions presuming that the underlying Agency Contract has not 
expired or been terminated, or the Contractor has agreed to continue to provide to the City the 
materials and/or services in the Scope of Work pursuant to the same terms in the Agency 
Contract. The contract may be extended by mutual written consent of both parties. 

7. Choice of Law; Venue: The laws and regulations of the State of Arizona govern the rights and 
obligations of the parties under this Contract. Any action relating to this Contract must be filed 
and maintained in the appropriate court of the State of Arizona in Coconino County. 

8. Notice: Any formal notice required under the Contract shall be in writing and sent by certified mail 
and email as follows: 

 
 

To the City: To Contractor: 



 

Rebecca Sayers 
City of Flagstaff 
211 W. Aspen Ave. 
Flagstaff, AZ 86001 
rsayers@flagstaffaz.gov  

Nikhil Reddy 
Chief Executive Officer 
Kaizen Laboratories, Inc. 
17 W. 20th St., FL 5 
New York, NY 10011 
nikhil@kaizenlabs.co 
(408) 623-7000 

With a copy to: 
Teddy Callan 
City of Flagstaff 
211 W. Aspen Ave. 
Flagstaff, AZ 86001 
Teddy.callan@flagstaffaz.gov 
 

 

 
9. Authority: Each party warrants that it has authority to enter into the Contract and perform its 

obligations hereunder, and that it has taken all actions necessary to enter into the Contract. 

KAIZEN LABORATORIES, INC.: 
 

By:  

Title:  
 
 

CITY OF FLAGSTAFF 

By:  
 

Title:  
 

 
ATTEST: 

 

___________________________________ 
City Clerk 

 
APPROVED AS TO FORM: 

 

___________________________________ 
City Attorney’s Office 

 
 

Notice to Proceed issued: , 20  
 

Last Updated June 26, 2025 

mailto:rsayers@flagstaffaz.gov
mailto:nikhil@kaizenlabs.co
mailto:Teddy.callan@flagstaffaz.gov
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EXHIBIT A – STATEMENT OF WORK 

 

Kaizen Laboratories Inc. will implement its recreation management system for Flagstaff’s 
recreation centers, visitor centers, and facilities to support POS transactions, rentals, 
reservations, memberships, and event management. 

These dates are initial estimates and will be refined collaboratively during the first phase of 
implementation when we develop a full project plan with Flagstaff staff. 

Statement of Work Milestones & Deliverables 

Phase Deliverable Locations Target 
Date Notes 

Phase 1: Initial 
Facility 
Reservation 
Payments, POS  

Transition payments only 
for existing and future 
facility reservations 
through December 31, 
2025 

Citywide July 1, 
2025 

 

 

POS system live for 
facility rentals, 
memberships, 
reservations, and retail 
sales. This will enable out-
of-the-box functionality for 
processing transactions.  

- 4 Recreation 
Centers: 
AquaPlex, Jay 
Lively, Community 
Centers (2)  - 
Main Visitor 
Center 

July 1, 
2025 

Initial setup; 
further 
customization in 
later phases. 

 

Airport Satellite Visitor 
Center POS setup. This 
will enable out-of-the-box 
functionality for 
processing transactions 

Airport Visitor 
Center 

July 1, 
2025 

Same POS 
system as main 
Visitor Center. 

Phase 2: 
Customization & 
Workflow 
Optimization 

Optimize POS, rentals, 
memberships, and 
reservations workflows. 

Recreation 
Centers & Visitor 
Centers 

Ongoing 
after July 
1, 2025 

Focus on refining 
customer 
experience and 
internal 
workflows. 

Phase 3: Full 
System Launch 

Complete system 
implementation for 
facilities, event 
reservations, athletic 
seasons, camps, and 
programs. 

Citywide 
Go-Live: 
January 
1, 2026 

Ensures full 
system readiness 
for all 
recreational 
services. 



January 13, 2025 

Mr. Teddy Callan​
Procurement Specialist, City of Flagstaff​
City of Flagstaff​
211 W Aspen Ave Flagstaff, AZ 86001 

Confirmation of Agreement Terms Between City of Flagstaff and Kaizen 

To Whom It May Concern 

We are pleased to confirm the financial terms of the agreement between Kaizen Labs and 
the City of Flagstaff under the cooperative agreement with Pima County. Specifically; 

• The City of Flagstaff incurs no upfront or recurring costs for the hardware, software, or
platform associated with this agreement. 

• Kaizen Labs collects a 5% transactional fee directly from City of Flagstaff customers for
payments processed through the platform. 

• This agreement with the City of Flagstaff is consistent with the terms outlined in the Pima
County cooperative contract. 

If you have any further questions or require additional information, please do not hesitate to 
contact us. 

Thank you for your collaboration, and we look forward to supporting the City of Flagstaff 
through this partnership. 

Sincerely, 

Nikhil Reddy​
CEO & Co-Founder, Kaizen 
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Pima County Procurement Department
Administering Department: Information Technology, on behalf of Natural Resources, Parks and 
Recreation

Project: Point-of-Sale and Reservation Management System

Contractor: Kaizen Laboratories, Inc.
453 S Spring Street, Suite 400
Los Angeles, CA 90013

Amount: $ ,000.00

Contract No.: MA-PO-24-162

PROFESSIONAL SERVICES CONTRACT

1. Parties, Background and Purpose.

1.1. Parties. This Contract is between Pima County, a political subdivision of the State of
Arizona (“County”), and Kaizen Laboratories, Inc. (“Contractor”).

1.2. Purpose. The Pima County Natural Resources, Parks and Recreation Department 
(“NRPR”) requires a cloud-based point-of-sale and scheduling software to manage the 
reservations of NRPR facilities by County guests and residents. 

1.3. Authority. County selected Contractor pursuant to and consistent with County’s 
Procurement Code 11.12.020 Competitive Sealed Proposals.

1.4. Solicitation. County previously issued Solicitation No. RFP-PO-2400008 for certain 
services (the “Solicitation”). Requirements and specifications contained in the 
Solicitation, all documents included in the Solicitation, and any information and 
documentation submitted by Contractor in response to the Solicitation, are incorporated 
into this Contract by reference.

1.5. Contractor’s Response. Contractor submitted the most advantageous proposal to the 
Solicitation.

2. Term.

2.1. Initial Term. The term of this Contract commences on May 7, 2024 and will terminate
on May 6, 2026 (“Initial Term” or “Initial Service Term”). “Term,” when used in this 
Contract, means the Initial Term plus any exercised extension options under Section 
2.2. If the commencement date of the Initial Term is before the signature date of the last 
party to execute this Contract, the parties will, for all purposes, deem the Contract to 
have been in effect as of the commencement date.  

2.2. Extension Options. County may renew this Contract for up to three (3) additional periods 
of one-year each (each an “Extension Option” or “Renewal Term”). An Extension Option 
will be effective only upon execution by the Parties of a formal written amendment, to 
include an Order Form (as defined in Section 36.3). 

Exhibit B
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2.3. License/Subscription Term. Any License or Subscription Term that is not coterminous 
with this Contract shall be from the date of order for the License or Subscription and 
shall renew pursuant to Contractor’s standard renewal method as stated on the 
Contractor’s related order form or, absent any such stated method, shall renew upon 
issuance of a new Order Form signed by Contractor and County. No License or 
Subscription Term ordered by County may be renewed after the expiration of the term 
of this Contract, unless the Parties have negotiated and executed a new agreement.

3. Scope of Services. Contractor will provide County with the implementation, training, and
ongoing licensing and support of the Point-of-Sale and Reservation Management System (the
“Platform” or “Company Platform”) as described in the Exhibit C: Proposed Point-of-Sale
and Reservation Management System (47 pages). Contractor will implement the Platform
and train County users as described in Exhibit A: Implementation & Training Plans (36
pages) and provide the required ongoing support as described in Exhibit B: Ongoing
Support Program (8 pages), Exhibit E: Kaizen Digital Services Terms and Conditions
(15 pages), and Exhibit F: Kaizen Disaster Recovery Plan (3 pages). County’s use of the
Platform is subject to the terms of this Contract, and the other incorporated documents
referenced in Section 37.

4. Key Personnel. Contractor will employ suitably trained and skilled professional personnel to
perform all services under this Contract. Prior to changing any key personnel, especially those
key personnel County relied upon in making this Contract, Contractor will obtain the approval
of County. The key personnel include the following staff:

Name: Nikhil Reddy Title: CEO and Co-Founder
Name: KJ Shah Title: COO and Co-Founder
Name: Emeline Wu Title: Product Lead

5. Compensation and Payment.

5.1. Rates; Adjustment. Contractor shall collect as payment five (5) percent of each payment
collected by the Platform during the Initial Term. That rate of five percent will remain in 
effect during the Initial Term. Ninety (90) days prior to the end of the then current service 
term, or at the time the County informs Contractor that the County intends to extend the 
Term, whichever is earlier, for each Extension Term the parties will mutually agree to 
any adjustments to those rates, if necessary. Contractor must provide the reasons for 
any adjustments for County review.

5.2. Not-To-Exceed (NTE) Amount. County’s total payments, collected as described in 
Section 5.1, to Contractor under this Contract, including any applicable sales taxes, 
may not exceed $ 45,000.00 per year (the “NTE Amount”), or five percent of the 
estimated annual revenue of $ 750,000.00, plus applicable sales taxes. earned by 
County’s use of the Platform. If the estimated annual revenue exceeds $ 750,000.00, 
the Parties will increase the NTE Amount. The NTE Amount can only be changed by a 
formal written amendment executed by the Parties. Contractor is not required to provide 
any services, payment for which will cause the County’s total payments under this 
Contract to exceed the NTE Amount; if Contractor does so, it is at the Contractor’s own 
risk.
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5.3. Sales Taxes. The payment amounts or rates in Section 5.1 do not include sales taxes. 
Contractor may collect, in the same manner as payments described in Section 5.1, any 
applicable sales taxes that Contractor is required to pay under this Contract. Contractor 
will show sales taxes as a separate line item on invoices.

5.4. Timing of Invoices. Contractor will invoice County on a monthly basis. County must 
receive invoices no more than 90 days after the end of the billing period in which
Contractor delivered the invoiced products or services to County. County may refuse to 
pay for any product or service for which Contactor does not timely invoice the County
and, pursuant to A.R.S. § 11-622(C), will not pay for any product or service invoiced 
more than 6-months late.

5.5. Content of Invoices. Contractor will include detailed documentation as applicable in 
support of its invoices and assign each amount billed to an appropriate line item. For 
amounts Contractor collects through payments made in the Platform, Contractor will 
show those amounts on the invoice as paid.

5.6. Invoice Submittal. Invoices are to be sent to:

Robert Padilla, Deputy Director of Natural Resources, Parks and Recreation
robert.padilla@pima.gov

5.7. Invoice Adjustments. County may, at any time during the Term and during the retention 
period set forth in Section 24 below, question any payment under this Contract. If County
raises a question about the propriety of a past payment, Contractor will cooperate with 
County in reviewing the payment. County may not set-off any overpayment against 
amounts due to Contractor under this or any other contract between County and 
Contractor. Contractor will promptly pay to County any undisputed overpayment.

6. Insurance. The Insurance Requirements herein are minimum requirements for this Contract
and in no way limit the indemnity covenants contained in this Contract. Contractor’s insurance
shall be placed with companies licensed in the State of Arizona and the insureds shall have
an “A.M. Best” rating of not less than A- VII, unless otherwise approved by County. County in
no way warrants that the minimum insurer rating is sufficient to protect the Contractor from
potential insurer insolvency.

6.1. Minimum Scope and Limits of Insurance. Contractor will procure and maintain at its own
expense, until all contractual obligations have been discharged, the insurance coverage 
with limits of liability not less than stated below. County in no way warrants that the 
minimum insurance limits contained herein are sufficient to protect the Contractor from 
liabilities that arise out of the performance of the work under this Contract. If necessary, 
Contractor may obtain commercial umbrella or excess insurance to satisfy the County’s 
Insurance Requirements.

6.1.1. Commercial General Liability (CGL). Occurrence Form with limits of $2,000,000 
Each Occurrence and $2,000,000 General Aggregate. Policy shall include 
cover for liability arising from premises, operations, independent contractors, 
personal injury, bodily injury, property damage, broad form contractual liability 
coverage, personal and advertising injury and products – completed operations.
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6.1.2. Business Automobile Liability. Bodily Injury and Property Damage for any 
owned, leased, hired, and/or non-owned automobiles assigned to or used in the 
performance of this Contract with a Combined Single Limit (CSL) of $1,000,000 
Each Accident.

6.1.3. Workers’ Compensation (WC) and Employers’ Liability. Statutory requirements 
and benefits for Workers’ Compensation. In Arizona, WC coverage is 
compulsory for employers of one or more employees. Employers' Liability 
coverage with limits of $1,000,000 each accident and $1,000,000 each person 
- disease.

6.1.4. Network Security (Cyber)/Privacy Insurance. Coverage shall have minimum 
limits not less than $2,000,000 Each Claim with a $2,000,000 Annual 
Aggregate.

Such insurance shall include, but not be limited to, coverage for third party 
claims and losses with respect to network risks (such as data breaches, 
unauthorized access or use, ID theft, theft of data) and invasion of privacy 
regardless of the type of media involved in the loss of private information, crisis 
management and identity theft response costs. This should also include breach 
notification costs, credit remediation and credit monitoring, defense and claims 
expenses, regulatory defense costs plus fines and penalties, cyber extortion, 
computer program and electronic data restoration expenses coverage (data 
asset protection), network business interruption, computer fraud coverage, and 
funds transfer loss.

In the event that the Network Security and Privacy Liability insurance required 
by this Contract is written on a claims-made basis, Contractor must warrant that 
either continuous coverage will be maintained as outlined under “Additional 
Insurance Requirements – Claims-Made Coverage” section, or an extended 
discovery period will be exercised for a period of two (2) years beginning at the 
time of work under this Contract is completed.

6.2. Additional Insurance Requirements. The policies shall include, or be endorsed to 
include, as required by this written agreement, the following provisions.

6.2.1. Claims Made Coverage. If any part of the Required Insurance is written on a 
claims-made basis, any policy retroactive date must precede the effective date 
of this Contract, and Contractor must maintain such coverage for a period of 
not less than three (3) years following Contract expiration, termination or 
cancellation.

6.2.2. Additional Insured Endorsement. The General Liability and Business 
Automobile, Liability policies must each be endorsed to include Pima County 
and all its related special districts, elected officials, officers, agents, employees 
and volunteers (collectively “County and its Agents”) as additional insureds with 
respect to vicarious liability arising out of the activities performed by or on behalf 
of the Contractor. The full policy limits and scope of protection must apply to the 
County and its Agents as an additional insured, even if they exceed the 
Insurance Requirements.
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6.2.3. Subrogation Endorsement. The General Liability, Business Automobile Liability,
and Workers’ Compensation Policies shall each contain a waiver of subrogation 
endorsement in favor of County and its departments, districts, officials, agents, 
and employees for losses arising from work performed by or on behalf of the 
Contractor.

6.2.4. Primary Insurance Endorsement. The Contractor's policies shall stipulate that 
the insurance afforded the Contractor shall be primary and that any insurance 
carried by Pima County, its agents, officials, or employees shall be excess and 
not contributory insurance. The Required Insurance policies may not obligate 
the County to pay any portion of a Contractor’s deductible or Self Insurance 
Retention (SIR).

Insurance provided by the Contractor shall not limit the Contractor’s liability 
assumed under the indemnification provisions of this Contract.

6.2.5. Subcontractors. Contractor must either (a) include all subcontractors as 
additional insureds under its Required Insurance policies, or (b) require each 
subcontractor to separately meet all Insurance Requirements and verify that 
each subcontractor has done so, Contractor must furnish, if requested by 
County, appropriate insurance certificates for each subcontractor. Contractor 
must obtain County’s approval of any subcontractor request to modify the 
Insurance Requirements as to that subcontractor.

6.3. Notice of Cancellation. Each Required Insurance policy must provide, and certificates 
specify, that County will receive not less than thirty (30) days advance written notice of 
any policy cancellation, except 10-days prior notice is sufficient when the cancellation 
is for non-payment of a premium. Notice must be mailed, emailed, hand-delivered or 
sent via facsimile transmission to the County Contracting Representative, and must 
include the County project or contract number and project description.

6.4. Verification of Coverage. Upon contract award, and thereafter upon written request 
(email sufficient), Contractor shall furnish County with certificates of insurance (valid 
ACORD form or equivalent approved by County) as required by this Contract. An 
authorized representative of the insurer shall sign the certificates. Each certificate must 
include.

6.4.1. The Pima County tracking number for this Contract, which is shown on the first 
page of the Contract, and a project description, in the body of the Certificate.

6.4.2. A notation of policy deductibles or SIRs relating to the specific policy.

6.4.3. Certificates must specify that the appropriate policies are endorsed to include 
additional insured and subrogation waiver endorsements for the County and its 
Agents.

All certificates and endorsements, as required by this written agreement, are upon 
contract award, and thereafter upon written request (email sufficient) to be received and 
approved by County before, and be in effect not less than 15 days prior to, 
commencement of work. A renewal certificate must be provided to County upon written 
request (email sufficient) not less than 15 days prior to the policy's expiration date to 
include actual copies of the additional insured and waiver of subrogation endorsements. 
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Failure to maintain the insurance coverages or policies as required by this Contract, or 
to provide evidence of renewal, is a material breach of contract if not cured within 30 
(thirty) days of written notice thereof.

All certificates required by this Contract shall be sent directly to the requesting County
Department. The Certificate of Insurance shall include the County project or contract 
number and project description on the certificate. County reserves the right to require 
complete copies of all insurance policies required by this Contract at any time.

6.5. Approval and Modifications. County’s Risk Manager may request modifications to the 
Insurance Requirements at any point during the Term of this Contract. This can be done 
administratively, with written notice from the Risk Manager, and also requires a formal 
Contract amendment signed by both parties. Neither the County’s failure to obtain a 
required insurance certificate or endorsement, the County’s failure to object to a non-
complying insurance certificate or endorsement, nor the County’s receipt of any other 
information from the Contractor, its insurance broker(s) and/or insurer(s), constitutes a 
waiver of any of the Insurance Requirements.

7. Indemnification.

7.1. Indemnification by Contractor. To the fullest extent permitted by law, Contractor will 
defend, indemnify, and hold harmless County and any related taxing district, and the 
officials and employees of each of them (collectively, "Indemnitee") from and against 
any and all third party claims, actions, liabilities, losses, and expenses (including 
reasonable attorney fees) (collectively, "Claims") arising out of actual or alleged injury 
of any person (including death) or loss or damage to tangible or intangible property 
caused, or alleged to be caused, in whole or in part, by any act or omission of Contractor 
or any of Contractor's directors, officers, agents, employees, volunteers, or 
subcontractors to the extent such Claim is based upon Contractor’s provision of services
hereunder. This indemnity includes any claim or amount arising or recovered under the 
Workers' Compensation Law or arising out of the failure of Contractor to conform to any 
federal, state or local law, statute, ordinance, rule, regulation or court decree. The 
Indemnitee will, in all instances, except for Claims arising solely from the acts or 
omissions of the Indemnitee, be indemnified by Contractor from and against any and all 
Claims. Contractor is responsible for primary loss investigation, defense and judgment 
costs for any Claim to which this indemnity applies. This indemnity will survive the 
expiration or termination of this Contract.

7.2. Indemnification by County. County is not permitted to offer indemnification, therefore 
any such requirement in the Contract or its incorporated documents is hereby null and 
void.

8. LIMITATION OF LIABILITY. TO THE EXTENT PERMITTED BY APPLICABLE LAW AND 
EXCEPT FOR MATTERS ARISING FROM NEGLIGENCE OR MISCONDUCT: (a) NEITHER 
PARTY WILL BE LIABLE FOR INDIRECT DAMAGES OR LOSSES (IN CONTRACT, 
STATUTE, TORT, OR OTHERWISE), INCLUDING INDIRECT DAMAGES OR LOSSES, 
LOST PROFITS OR REVENUE, LOST SAVINGS, COST OF REPLACEMENT SERVICES, 
LOST DATA, LOSS OF USE OF INFORMATION OR SERVICES, OR ANY INCIDENTAL, 
CONSEQUENTIAL, EXEMPLARY, PUNITIVE, OR SPECIAL DAMAGES, WHETHER OR 
NOT IT HAS PREVIOUSLY BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES;
AND (b) EACH PARTY’S TOTAL AGGREGATE LIABILITY FOR ALL MATTERS ARISING 
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FROM OR RELATED TO THIS AGREEMENT IS LIMITED TO THE AMOUNT OF FEES PAID 
OR PAYABLE BY COUNTY AS CONSIDERATION FOR THE SPECIFIC PRODUCT UNDER 
THE APPLICABLE ORDER FORM GIVING RISE TO SUCH CLAIMS DURING THE 12 
MONTH PERIOD PRECEDING THE DATE ON WHICH THE FIRST CAUSE OF ACTION 
AROSE.

9. Laws and Regulations.

9.1. Compliance with Laws. Contractor will comply with all federal, state, and local laws, 
rules, regulations, standards and Executive Orders.

9.2. Licensing. Contractor warrants that it is appropriately licensed to provide the services 
under this Contract and that its subcontractors will be appropriately licensed.

9.3. Choice of Law; Venue. The laws and regulations of the State of Arizona govern the 
rights and obligations of the parties under this Contract. Any action relating to this 
Contract must be filed and maintained in the appropriate court of the State of Arizona in 
Pima County.

10. Independent Contractor. Contractor is an independent contractor. Neither Contractor, nor 
any of Contractor’s officers, agents or employees will be considered an employee of County
for any purpose or be entitled to receive any employment-related benefits, or assert any 
protections, under County’s Merit System. Contractor is responsible for paying all federal, 
state and local taxes on the compensation received by Contractor under this Contract and will 
indemnify and hold County harmless from any and all liability that County may incur because 
of Contractor’s failure to pay such taxes.

11. Subcontractors. Contractor is fully responsible for all acts and omissions of any 
subcontractor, and of persons directly or indirectly employed by any subcontractor, and of 
persons for whose acts any of them may be liable, to the same extent that the Contractor is 
responsible for the acts and omissions of its own employees. Nothing in this Contract creates 
any obligation on the part of County to pay or see to the payment of any money due any 
subcontractor, except as may be required by law.

12. Assignment. Contractor may not assign its rights or obligations under this Contract, in whole 
or in part, without the County’s prior written approval. County may withhold approval at its sole 
discretion.

13. Non-Discrimination. Contractor will comply with all provisions and requirements of Arizona 
Executive Order 2009-09, which is hereby incorporated into this Contract, including flow-down 
of all provisions and requirements to any subcontractors. During the performance of this 
Contract, Contractor will not discriminate against any employee, client or any other individual 
in any way because of that person’s age, race, creed, color, religion, sex, disability or national 
origin.

14. Americans with Disabilities Act. Contractor will comply with Title II of the Americans with 
Disabilities Act (Public Law 110-325, 42 U.S.C.§§ 12101-12213) and the federal regulations 
for Title II (28 CFR Part 35).
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15. Authority to Contract. Contractor warrants its right and power to enter into this Contract. If 
any court or administrative agency determines that County does not have authority to enter 
into this Contract, County will not be liable to Contractor or any third party by reason of such 
determination or by reason of this Contract.

16. Full and Complete Performance. The failure of either party to insist, in one or more 
instances, upon the other party’s complete and satisfactory performance under this Contract, 
or to take any action based on the other party’s failure to completely and satisfactorily perform, 
is not a waiver of that party’s right to insist upon complete and satisfactory performance, or 
compliance with any other covenant or condition in this Contract, either in the past or in the 
future. The acceptance by either party of sums less than may be due and owing it at any time 
is not an accord and satisfaction.

17. Cancellation for Conflict of Interest. This Contract is subject to cancellation for conflict of 
interest pursuant to A.R.S. § 38-511, the pertinent provisions of which are incorporated into 
this Contract by reference.

18. Termination by County.

18.1. Without Cause. County may terminate this Contract at any time, without cause, by 
serving a written notice upon Contractor at least 30 days before the effective date of the 
termination, provided that such termination will only be effective as of the end of the 
then-current Term. In the event of such termination, County's only obligation to 
Contractor will be payment for services rendered up to the effective date of termination.

18.2. With Cause. County may terminate this Contract at any time without advance notice and 
without further obligation to County when County finds Contractor to be in material 
breach of any provision of this Contract which Contractor has not cured within 30 days 
of receiving County’s written notice of such.

18.3. Non-Appropriation. Notwithstanding any other provision in this Contract, County may 
terminate this Contract if for any reason there are not sufficient appropriated and 
available monies for the purpose of maintaining County or other public entity obligations 
under this Contract. In the event of such termination, County will have no further 
obligation to Contractor, other than to pay for services rendered prior to termination.

19. Notice. Any notice required or permitted to be given under this Contract must be in writing 
and be served by personal delivery or by certified mail upon the other party as follows:

County: Contractor:

Terri Spencer, Procurement Director Nikhil Reddy, CEO
Pima County Department Kaizen Laboratories, Inc.
150 W Congress, 5th Floor
Tucson, AZ 85701

453 S Spring Street, Suite 400
Los Angeles, CA 90013

520.724.3722
terri.spencer@pima.gov

408.623.7000
nikhil@kaizenlabs.co

20. Non-Exclusive Contract. Contractor understands that this Contract is nonexclusive and is 
for the sole convenience of County. County reserves the right to obtain like services from other 
sources for any reason.
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21. Remedies. Either party may pursue any remedies provided by law for the breach of this 
Contract. No right or remedy is intended to be exclusive of any other right or remedy and each 
is cumulative and in addition to any other right or remedy existing at law or at equity or by 
virtue of this Contract.

22. Severability. Each provision of this Contract stands alone, and any provision of this Contract 
found to be prohibited by law will be ineffective to the extent of such prohibition without 
invalidating the remainder of this Contract.

23. Use of County Data. Unless it receives County’s prior written consent, Contractor: (a) shall 
not access, process, or otherwise use County Data other than as necessary to provide 
contracted services or products; and (b) shall not intentionally grant any third party access to 
County Data, including without limitation Contractor’s other customers, except subcontractors 
that are subject to a reasonable nondisclosure agreement. Notwithstanding the foregoing, 
Contractor may disclose County Data as required by applicable law or by proper legal or 
governmental authority. Contractor shall give County prompt notice of any such legal or 
governmental demand and reasonably cooperate with County in any effort to seek a protective 
order or otherwise to contest such required disclosure, at County’s expense. Upon termination 
or completion of the Contract, Contractor will, within 60 calendar days, either return all County
Data to County or will destroy County Data and confirm destruction to County in writing. As 
between the parties, County retains ownership of County Data. “County Data” means data in 
electronic or paper form provided to Contractor by County, including without limitation 
personal identifying information as defined in A.R.S. § 13-2001(10).

24. Books and Records. Contractor will keep and maintain proper and complete books, records 
and accounts applicable to its performance of the services hereunder, which will be open at 
all reasonable times for inspection and audit by duly authorized representatives of County
upon 30 days prior written notice. In addition, Contractor will retain all records relating to this 
Contract for at least five (5) years after its expiration or termination or, if later, until any related 
pending proceeding or litigation has concluded. 

25. Public Records.

25.1. Disclosure. Pursuant to A.R.S. § 39-121 et seq., all documents related to this Contract, 
including, but not limited to, pricing schedules, product specifications, work plans, and 
any supporting documents, are public records. As such, those documents are subject 
to release and/or review by the general public upon request, including competitors.

25.2. Records Marked Confidential; Notice and Protective Order. If Contractor reasonably 
believes that some of its records contain proprietary, trade-secret or otherwise-
confidential information, Contractor must prominently mark those records 
“CONFIDENTIAL” before submitting them to County. In the event a public-records 
request is submitted to County for records marked CONFIDENTIAL, County will notify 
Contractor of the request as soon as reasonably possible. County will release the 
records 10 business days after the date of that notice, unless Contractor has, within that 
period, secured an appropriate order from a court of competent jurisdiction in Arizona,
enjoining the release of the records. County will not, under any circumstances, be 
responsible for securing such an order, nor will County be in any way financially 
responsible for any costs associated with securing such an order.
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26. Legal Arizona Workers Act Compliance.

26.1. Compliance with Immigration Laws. Contractor hereby warrants that it will at all times
during the term of this Contract comply with all federal immigration laws applicable
to its employment of its employees, and with the requirements of A.R.S. § 
4 -4401 (together the “State and Federal Immigration Laws”). Contractor will further 
ensure that each subcontractor who performs any work for Contractor under this 
Contract likewise complies with the State and Federal Immigration Laws. 

26.2. Books & Records. County has the right at any time to inspect the books and records of 
Contractor and any subcontractor in order to verify such party’s compliance with the 
State and Federal Immigration Laws.

26.3. Remedies for Breach of Warranty. Any breach of Contractor’s or any subcontractor’s 
warranty of compliance with the State and Federal Immigration Laws, or of any other 
provision of this section, is a material breach of this Contract subjecting Contractor to 
penalties up to and including suspension or termination of this Contract. If the breach is 
by a subcontractor, and the subcontract is suspended or terminated as a result, 
Contractor will be required to take such steps as may be necessary to either self-perform 
the services that would have been provided under the subcontract or retain a 
replacement subcontractor, as soon as possible so as not to delay project completion. 
Any additional costs attributable directly or indirectly to such remedial action are the 
responsibility of Contractor.

26.4. Subcontractors. Contractor will advise each subcontractor of County’s rights, and the 
subcontractor’s obligations, under this Section 25 by including a provision in each 
subcontract substantially in the following form:

“Subcontractor hereby warrants that it will at all times during the term of this 
contract comply with all federal immigration laws applicable to Subcontractor’s 
employees, and with the requirements of A.R.S. § 23-214 (A). Subcontractor 
further agrees that County may inspect the Subcontractor’s books and records to 
insure that Subcontractor is in compliance with these requirements. Any breach of 
this paragraph by Subcontractor is a material breach of this contract subjecting 
Subcontractor to penalties up to and including suspension or termination of this 
contract.”

27. Reserved.

28. Written Orders. County will order products or services under this Contract by mutually
executing with Contractor an Order Form document. Order Forms will be shared by the parties
via e-mail.

Contractor must not supply materials or services pursuant to the contract that are not
documented or authorized by an executed Order Form at the time of provision. County
accepts no responsibility for control of or payment for materials or services not documented
by an executed Order Form.
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Contractor will establish, monitor, and manage an effective contract administration process 
that assures compliance with all requirements of this Contract. In particular, Contractor will 
not provide goods or services other than those described in this Contract, after the Term of 
the Contract has ended, without an Order Form properly executed by County and Contractor,
as provided below. Any items provided in excess of that stated in this Contract are at 
Contractor’s own risk.

29. Cooperative Use of Contract. As allowed by law, County has entered into cooperative 
procurement agreements that enable other public agencies to utilize procurement agreements 
that County has developed. Participating public agencies may contact Contractor with 
requests to provide services and products pursuant to the pricing, terms, and conditions 
defined in this Contract. Minor adjustments are allowed subject to agreement by both 
Contractor and participating public agency to accommodate additional cost or other factors 
not present in County’s agreement and required to satisfy particular public agency code or 
functional requirements and within the intended scope of the solicitation and resulting 
contract. The parties to the cooperative procurement will negotiate and transact any such 
usage in accordance with State and other public agency procurement rules, regulations, and 
requirements. Contractor will hold harmless County, its officers, employees, and agents from 
and against all liability, including without limitation payment and performance associated with 
cooperative use of this Contract. Contractor may view a list of agencies that are authorized to 
use County contracts at the Procurement Department Internet home page: 
https://www.pima.gov/163/Procurement by selecting the link titled County Cooperative 
Agreements – Authorized Agencies.

30. Counterparts. The parties may execute the Contract that County awards pursuant to the 
solicitation in any number of counterparts, each counterpart is considered an original, and 
together such counterparts constitute one and the same instrument.

31. Israel Boycott Certification. Pursuant to A.R.S. § 35-393.01, if Contractor engages in for-
profit activity and has 10 or more employees, and if this Contract has a value of $100,000.00 
or more, Contractor certifies it is not currently engaged in, and agrees for the duration of this 
Contract to not engage in, a boycott of goods or services from Israel. This certification does 
not apply to a boycott prohibited by 50 U.S.C. § 4842 or a regulation issued pursuant to 50 
U.S.C. § 4842.

32. Forced Labor of Ethnic Uyghurs. Pursuant to A.R.S. § 35-394 if Contractor engages in for-
profit activity and has 10 or more employees, Contractor certifies it is not currently using, and 
agrees for the duration of this Contract to not use (1) the forced labor of ethnic Uyghurs in the 
People’s Republic of China; (2) any goods or services produced by the forced labor of ethnic 
Uyghurs in the People’s Republic of China; and (3) any contractors, subcontractors or 
suppliers that use the forced labor or any goods or services produced by the forced labor of 
ethnic Uyghurs in the People’s Republic of China. If Contractor becomes aware during the 
term of the Contract that the Company is not in compliance with A.R.S. § 35-394, Contractor 
must notify the County within five business days and provide a written certification to County
regarding compliance within one hundred eighty days.

33. Amendment. The parties may modify, amend, alter or extend this Contract only by a written 
amendment signed by the parties.
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34. Order of Precedence. All documents included in the Solicitation, and any information and 
documentation submitted by Contractor in response to the Solicitation, are incorporated into 
this Contract. In the event of conflicting terms between the incorporated agreement 
documents, the following is the order of precedence, superior to subordinate, to resolve the 
conflict.

34.1. This Professional Services Contract.

34.2. Exhibit D: Pima County Licensed Software / SaaS Standard Terms & Conditions.

34.3. Any Order Form signed by County and Contractor referencing this Contract, and any 
mutually agreed agreements attached to that DO. “Order Form,” when used in this 
Contract, means an order form, quote or other similar document that: (a) sets forth the 
SaaS (as such term is defined in Exhibit D), the pricing therefor, and the Initial Term or 
Extension Option, as applicable; (b) references this Contract; and (c) is executed by the 
parties.

34.4. Exhibit G: Kaizen Digital Services Terms and Conditions.

34.5. Exhibit E: Kaizen Service Level Agreement.

34.6. The solicitation documents of RFP-PO-2400008, to include its Attachments, and all 
Amendments issued to that solicitation.

35. Entire Agreement. This document constitutes the entire agreement between the parties 
pertaining to the subject matter it addresses, and this Contract supersedes all prior or 
contemporaneous agreements and understandings, oral or written. All pre-printed, online, or 
click-through terms of any (a) County purchase order, or (b) Contractor portal will have no 
effect.

36. Effective Date. This Contract will become effective when all parties have signed it. The 
effective date of the Contract will be the date this Contract is signed by the last party (as 
indicated by the date associated with that party’s signature).

THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK
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EXHIBIT A: IMPLEMENTATION & TRAINING PLANS (36 PAGES)

(Attached)
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EXHIBIT B: ONGOING SUPPORT PROGRAM (8 PAGES)

(Attached)
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EXHIBIT C: PROPOSED POINT-OF-SALE AND RESERVATION MANAGEMENT SYSTEM (47 
PAGES)
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EXHIBIT D: PIMA COUNTY LICENSED SOFTWARE / SaaS STANDARD TERMS & 
CONDITIONS (8 PAGES)

In Sections 1 through 12 below: references to Licensed Software, SaaS, and Software/SaaS 
Addendums will be inapplicable unless and until the parties execute a Software/SaaS Addendum.

1. Definitions. The following terms will have the meanings set forth in this Section 1 when used 
in this Exhibit C.

1.1. [Intentionally omitted]

1.2. Addendum. An addendum addressing Software/SaaS executed by authorized 
representatives of each party. References to Addendums include any attachments to 
those Addendums, except where this Contract specifically addresses attachments 
separately.

1.3. Confidential Information. As defined in Section 4 (Confidentiality) below.

1.4. Data Breach. An unauthorized disclosure or exposure of Project Data.

1.5. [Intentionally omitted.]

1.6. Project Data. All information processed or stored on computers or other electronic 
media by County or on County’s behalf, or provided to Contractor for such processing 
or storage, as well as any information derived from such information. Project Data 
includes, without limitation: (a) information on paper or other non-electronic media 
provided to Contractor for computer processing or storage, or information formerly on 
electronic media; (b) information provided to Contractor by County or other users or by 
other third parties; and (c) personally identifiable information from such County's, users, 
or other third parties, including from County’s employees.

1.7. Software-as-a-Service (“SaaS”). Software that Contractor hosts (directly or indirectly) 
for County’s use. For the avoidance of doubt, SaaS does not include Licensed Software.

1.8. Specifications. Technical and functional specifications for Licensed Software or SaaS.

2. Addendums.

2.1. Any Addendum entered into by the parties is incorporated into and forms a part of this 
Contract. No change in the scope of work, fee arrangements, or other provisions of an 
Addendum will be effective unless and until each party accepts such change through 
an executed contract amendment. No Addendum will be construed to amend this main 
body of this Contract.

2.2. Contractor will provide to County such Licensed Software or SaaS, and other products 
and services as are set forth in each Addendum.

3. [Intentionally omitted]

4. Confidentiality. It is expressly agreed that the terms of Section 5 (“Confidentiality”) of the 
Kaizen Digital Services Terms and Conditions shall supplement this Section 4.
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4.1. Confidential Information. Confidential Information refers to the following items County
discloses to Contractor: (a) any document County marks “confidential”; (b) any 
information County orally designates as “confidential” at the time of disclosure, provided 
County confirms such designation in writing within 15 business days; (c) and all personal 
identifying information protected by A.R.S. § 44-1373, whether or not marked 
“confidential.” County’s Confidential Information also includes (d) any other nonpublic, 
sensitive information Contractor should reasonably consider as otherwise confidential. 
Notwithstanding the foregoing, Confidential Information does not include information 
that: (i) is in Contractor’s possession at the time of disclosure; (ii) is independently 
developed by Contractor without use of or reference to Confidential Information; (iii) 
becomes known publicly, before or after disclosure, other than as a result of Contractor’s 
improper action or inaction; or (iv) is approved for release in writing by County.

4.2. Nondisclosure. Contractor will not use Confidential Information for any purpose other 
than to facilitate the provision of products and services to County pursuant to this 
Agreement. Contractor: (a) will not disclose Confidential Information to any employee 
or contractor of Contractor unless such person needs access for such purpose and, in 
the case of Contractor’s employees and contractors, is subject to a nondisclosure 
agreement with Contractor/Contractor with terms no less restrictive than those of this 
Agreement; and (b) will not disclose Confidential Information to any other third party 
without County’s prior written consent. Without limiting the generality of the foregoing, 
Contractor will protect Confidential Information with the same degree of care it uses to 
protect its own confidential information of similar nature and importance, but with no 
less than reasonable care. Contractor will promptly notify County of any misuse or 
misappropriation of Confidential Information that comes to Contractor’s attention. 
Notwithstanding the foregoing, Contractor may disclose Confidential Information as 
required by applicable law or by proper legal or governmental authority. Contractor will 
give County prompt notice of any such legal or governmental demand and reasonably 
cooperate with County in any effort to seek a protective order or otherwise to contest 
such required disclosure, at County’s expense.

4.3. Termination & Return. Upon termination or completion of this Agreement, Contractor 
will return all copies of Confidential Information to County or will destroy such data and 
confirm destruction in in writing in a timely manner not to exceed 60 calendar days. 

4.4. Retention of Rights. This Agreement does not transfer ownership of Confidential 
Information or grant a license thereto, unless this Agreement specifically provides to the 
contrary. Each party will retain all right, title, and interest in and to all of their Confidential 
Information.

5. Data Management & Security.

5.1. The provisions of this Section 5 apply only if Contractor receives access to Project Data. 
Contractor recognizes and agrees that Project Data may contain personally identifiable 
information or other private information, even if the presence of such information is not 
labeled or disclosed. An Addendum may waive or modify the obligations of this Section 
5 with respect to the subject matter of such Addendum.
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5.2. Data Management.

5.2.1. Access, Use, & Legal Compulsion. Unless it receives County’s prior written 
consent, Contractor: (i) will not access, process, or otherwise use Project Data 
other than as necessary to perform as required in this Agreement; (ii) will not 
give any of its employees access to Project Data except to the extent that such
individual needs access to facilitate the provision of products and services to 
County pursuant to this Agreement and is subject to a reasonable written 
agreement with Contractor protecting such data, with terms reasonably 
consistent with those of this Section 5.2 (Data Management) and of Section 5.3
(Data Security) below; and (iii) will not give any third party access to Project 
Data, including without limitation Contractor’s other customers, except 
subcontractors subject to Subsection 5.2.4 below. Notwithstanding the 
foregoing, Contractor may disclose Project Data as required by applicable law 
or by proper legal or governmental authority. Contractor will give County prompt 
notice of any such legal or governmental demand and reasonably cooperate 
with County in any effort to seek a protective order or otherwise to contest such 
required disclosure, at County’s expense.

5.2.2. County’s Rights. County possesses and retains all right, title, and interest in and 
to Project Data, and Contractor’s use and possession thereof is solely on 
County’s behalf. County may access and copy any Project Data in Contractor’s 
possession at any time, and Contractor will reasonably facilitate such access 
and copying promptly after County’s request. The parties recognize and agree 
that Contractor is a bailee for hire with respect to Project Data.

5.2.3. Handling, Retention, & Deletion. Contractor will not erase Project Data, or any 
copy thereof, without County’s prior written consent and will follow any written 
instructions from County regarding retention and erasure of Project Data. 
Unless prohibited by applicable law, Contractor will purge all systems under its 
control of all Project Data at such time as County may request. Promptly after 
erasure, Contractor will certify such erasure to County in writing. In purging or 
erasing Project Data as required by this Agreement, Contractor will leave no 
data recoverable on its computers or other media, to the maximum extent 
commercially feasible. Finally, Contractor will not transfer Project Data outside
the continental United States of America, including Alaska and Hawaii (the 
“Approved Region”) without County’s prior written consent. Contractor’s 
obligations set forth in this Subsection (without limitation) apply likewise to 
Contractor’s successors, including without limitation any trustee in bankruptcy.

5.2.4. Subcontractors. Contractor will not permit any subcontractor to access Project 
Data except to the extent that such subcontractor needs access to facilitate the 
provision of products and services to County pursuant to this Agreement and is 
subject to a written contract with Contractor protecting the data, with terms 
reasonably consistent with those of this Section 5.2 (Data Management) and of 
Section 5.3 (Data Security), specifically including without limitation terms 
consistent with those of Subsection 5.2.1 (ii) above as applied to subcontractor 
employees. Contractor will exercise reasonable efforts to ensure that each 
subcontractor complies with all of the terms of this Agreement related to Project 
Data. As between Contractor and County, Contractor will pay any fees or costs 
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related to each subcontractor’s compliance with such terms, including without 
limitation terms in Section 5.3 (Data Security) below governing audits and 
inspections.

5.2.5. Applicable Law. Contractor will comply with all applicable laws and regulations 
governing the handling of Project Data and will not engage in any activity related 
to Project Data that would place County in violation of any applicable law or 
regulation.

5.3. Data Security.

5.3.1. In addition to the requirements below of this Section 5.3, Contractor will exercise 
commercially reasonable efforts to prevent unauthorized exposure or disclosure 
of Project Data and will observe any data security procedures set forth in the 
applicable Addendum. 

5.3.2. DataSec Program. Contractor will maintain, implement, and comply with a 
written data security program (the “DataSec Program”) that requires 
commercially reasonable policies and procedures to ensure compliance with 
this Section 5.3 and with Section 5.2 above (Data Management). The DataSec 
Program’s policies and procedures will contain administrative, technical, and 
physical safeguards, including without limitation: (i) guidelines on the proper 
disposal of Project Data after it is no longer needed to carry out the purposes 
of the Agreement; (ii) access controls on electronic systems used to maintain, 
access, or transmit Project Data; (iii) access restrictions at physical locations 
containing Project Data; (iv) encryption of electronic Project Data; (v) dual 
control procedures; (vi) testing and monitoring of electronic systems; and (vii) 
procedures to detect actual and attempted attacks on or intrusions into the 
systems containing or accessing Project Data. Contractor will review the 
DataSec Program and all other Project Data security precautions regularly, but 
no less than annually, and update and maintain them to comply with applicable 
laws, regulations, technology changes, and best practices.

5.3.3. [Intentionally omitted.]

5.3.4. Audits & Testing.

5.3.4.1. Contractor will retain a certified public accounting firm to perform an 
annual audit of the Services’ data protection features and to provide a 
SOC 2 Type II report, pursuant to the standards of the American 
Institute of Certified Public Accountants (the “AICPA”). The most 
current report was provided to County as part of Contractor’s response 
to the RFP and will be provided thereafter annually within 15 business 
days of Contractor’s receipt of County’s written request (email 
sufficient). If the AICPA revises its relevant reporting standards, 
Contractor will provide the report that then most closely resembles a 
SOC 2 Type II report. In addition, Contractor will annually conduct its 
own internal security audit and address security gaps in compliance 
with its security policies and procedures, including without limitation 
the DataSec Program.



Contract No.: MA-PO-24-162 Page 5 of 8
Exhibit D: Pima County Licensed Software / SaaS Standard Terms & Conditions

 
 

5.3.4.2. If requested by County in writing with 30 days’ notice (email sufficient),
Contractor will, on no more than an annual basis: (A) permit security 
reviews (e.g., intrusion detection, firewalls, routers) by County on 
systems storing or processing Project Data and on Contractor policies 
and procedures relating to the foregoing; and (B) permit unannounced 
inspection of any or all security processes and procedures during the 
term of this Agreement, including without limitation penetration tests, 
provided Contractor is not required to permit any review or inspection 
that may compromise the security of Contractor’s other customers or 
of their data.

5.3.4.3. Any report or other result generated through the tests or audits 
required by this Subsection 5.3.4.3 will be Contractor’s Confidential 
Information. If any audit or test referenced above uncovers 
deficiencies or identifies suggested changes in Contractor’s 
performance of the Services, Contractor will exercise reasonable 
efforts promptly to address such identified deficiencies and suggested 
changes, including without limitation by revising the DataSec Program.

5.3.5. Data Breaches. Contractor will implement and maintain a program for managing 
actual or suspected Data Breaches. In the event of a Data Breach, or in the 
event that Contractor suspects a Data Breach, Contractor will (i) promptly notify 
County by telephone or in person and (ii) cooperate with County and law 
enforcement agencies, where applicable, to investigate and resolve the Data 
Breach, including without limitation by providing reasonable assistance to 
County in notifying injured third parties. In addition, Contractor will provide 1 
year of credit monitoring service to any affected individual, unless the Data 
Breach resulted from County’s act or omission. Contractor will give County
prompt access to such records related to a Data Breach as County may 
reasonably request; provided such records will be Contractor’s Confidential 
Information, and Contractor will not be required to provide County with records 
belonging to, or compromising the security of its other customers. The 
provisions of this Subsection 5.3.5 do not limit County’s other rights or 
remedies, if any, resulting from a Data Breach.

6. Right to Audit. 

6.1. During the Term, and for a period of five (5) years thereafter, or such longer period as 
may be required by any law, rule, or regulation applicable to County, Contractor shall 
maintain and provide, and shall ensure that its subcontractors maintain and provide, 
access, electronic or otherwise, to complete and accurate books, records, documents, 
data (specifically excluding County Data), and information relating to Contractor’s 
performance (and any Contractor subcontractor’s performance) pursuant to this 
Agreement, (the “Records”). 

6.2. All such records, documents, data and information shall be maintained in such form (for 
example, in paper or electronic form) as County may reasonably direct. County shall 
have the right, during business hours, at its own expense (except as otherwise provided 
herein), and upon 30 days’ prior written notice (except to the extent County is unable, 
using commercially reasonable efforts, to provide such notice and comply with 
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applicable law or the requests of legal authorities), to audit, review, and copy the 
Records for any reasonable business purpose relating to Contractor’s performance (and 
any Contractor subcontractor’s performance) pursuant to this Agreement.

6.3. Contractor shall provide to County such assistance as it reasonably requires in 
connection with audits or examinations pursuant to this Section. Contractor shall 
reasonably cooperate with County and its designees in connection therewith audit 
functions and with regard to examinations by legal authorities, if required. 

6.4. If any audit or examination reveals that Contractor’s invoices for the audited period are 
not correct, Contractor shall promptly reimburse County for the amount of any 
overcharges, or County shall promptly pay Contractor for the amount of any 
undercharges subject to the terms of the Agreement. 

6.5. If any audit reveals a discrepancy of more than five percent (5%) of the invoiced amount 
for any period audited or any non-trivial breach(s) of Contractor’s obligation to timely 
and properly provide and perform the Services, Contractor shall bear the cost of such 
audit. 

6.6. Nothing in the Agreement shall limit or restrict the rights of either party in discovery 
proceedings pursuant to any civil litigation or governmental, regulatory or criminal 
proceeding.

7. Contractor’s Warranties.

7.1. Preexisting Confidential Information. Contractor represents and warrants that it has, 
before the effective date, maintained confidential and secret any Confidential 
Information as required by Section 4 above and protected any Project Data as required 
by Section 5 above.

7.2. Intellectual Property. Contractor represents and warrants that neither the Professional 
Services nor any Licensed Software, SaaS, or Deliverable will infringe a patent, 
copyright, trade secret, or other intellectual property right of any third party, and that it 
has and will maintain the full power and authority to grant the intellectual property rights 
set forth in this Agreement without the further consent of any third party, including 
without limitation Contractor’s employees and contractors. In case the use of any portion 
of a Deliverable, Licensed Software, or SaaS is enjoined, Contractor will, at its own 
expense: (a) procure for County the right to continue use of the Deliverable, Licensed 
Software, or SaaS; (b) replace the Deliverable, Licensed Software, or SaaS with a non-
infringing version of comparable functionality; or if County consents in writing, (c) issue 
a full refund of fees paid pursuant to such Addendum. The preceding sentence does not 
limit any County right to recover fees paid pursuant to other Addendums where products 
or services provided thereunder are compromised or of reduced value as a result of the 
breach of warranty.

7.3. No Viruses. Contractor represents and warrants that it has made commercially 
reasonable efforts to avoid introducing into the Deliverables, SaaS, and any other 
software used or provided by Contractor, as well as any media used to distribute or 
support them, viruses or other computer instructions or technological means intended 
to disrupt, damage, or interfere with the use of computers or related systems.
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7.4. DISCLAIMER. EXCEPT AS SPECIFICALLY SET FORTH IN THIS SECTION 7, AND 
SECTION 12, OR IN AN ADDENDUM, CONTRACTOR OFFERS NO WARRANTIES 
OF ANY KIND, EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION IMPLIED 
WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 
PURPOSE.

8. Survival & Data Return. The following provisions of this Agreement will survive any expiration 
or termination of this Agreement: Sections 4, 5.2, 5.3 (to the extent, if any, that Contractor 
retains Project Data), 6, and 9, as well as any provision that must survive to fulfill its essential 
purpose. Furthermore, a grant of property or intellectual property rights to County that by its 
terms continues for longer than the duration of this Agreement will survive expiration or 
termination of this Agreement, except termination for County’s breach of its obligations to pay 
for such property or rights. Promptly after termination or expiration of an Addendum or of this 
Agreement, Contractor will within 60 calendar days return to County all Project Data and all 
other County data in such format as County may reasonably require and permanently erase 
all copies thereof or will destroy Project Data and all other County data and confirm such 
destruction to County in writing; provided the terms of an Addendum may alter the 
requirements of this sentence.

9. License, Subscription, & Software/SaaS Addendums. Contractor hereby grants County a
subscription to access and use the SaaS. The license and subscription in the preceding 
sentence grant rights no less than is consistent with the goals and requirements of the 
Software/SaaS Addendum. County has the absolute right to upgrade or replace any 
equipment in the County network and continue to use the Licensed Software on the network. 
County will not be required to Contractor any additional licensing fee or other fees as a result 
of using the Licensed Software in conjunction with the upgraded or replacement equipment 
on the network. County may make a reasonable number of back-up copies of the Licensed 
Software and related documentation as is strictly necessary for its lawful use. County will
maintain records of the number and location of all such copies of the Licensed Software and 
related documentation. County has the right to deploy a test, production, staging, training, and 
business backup and/or disaster continuity instance with unrestricted copy restrictions.

10. Service Levels & Maintenance.

10.1. [Intentionally omitted]

10.2. SaaS Service Level Agreement. Except to the extent that a Software/SaaS Addendum 
provides to the contrary, Contractor will make commercially reasonable efforts to 
maintain the SaaS so that it performs according to the Service Level Agreement 
attached to the Contract as Exhibit E.

11. Timing of Maintenance Fees & SaaS Subscriptions.

11.1. Notwithstanding any provision of an Addendum to the contrary:

11.1.1. No fees for maintenance of Licensed Software or SaaS, including without 
limitation for Upgrades (as defined in Subsection 10.1.2 above), will accrue 
before Go-Live (as defined below); and 

11.1.2. No period before Go-Live will be counted against the time covered by any 
maintenance period. 
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11.2. Unless the applicable Software/SaaS Addendum provides to the contrary:

11.2.1. No fees for use of SaaS will accrue before Go-Live; and 

11.2.2. No period before Go-Live will be counted against the time covered by any SaaS 
subscription fees. 

11.3. This Section 11 limits the potential periods of maintenance and of SaaS subscriptions 
and will not be construed to extend or otherwise define such periods. “Go-Live” refers 
to the County’s first use of the SaaS in production, other than a beta use or test.

12. Functionality & Related Warranties. Except to the extent that a Software/SaaS Addendum 
provides to the contrary:

12.1. [Intentionally omitted]

12.2. SaaS Warranties. Contractor warrants that the SaaS will materially conform to its 
Specifications. The preceding sentence: (a) does not limit any County right to recover 
fees paid pursuant to other Addendums where products or services provided thereunder 
are compromised or of reduced value as a result of the breach of warranty; and (b) does 
not limit any service level commitments set forth in Subsection 10.2 above or in a 
Software/SaaS Addendum.

12.3. Supporting Services. Contractor represents and warrants that it will provide any service 
that supports Licensed Software or SaaS, including without limitation maintenance 
services, in a professional and workmanlike manner.

END OF EXHIBIT D
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EXHIBIT E: 
KAIZEN DIGITAL SERVICES TERMS AND CONDITIONS 

 
These Digital Services Terms and Conditions (the “Terms”) are hereby incorporated into Master 
Agreement MA-PO-24-162  (“the Agreement” or “Contract”), and sets forth the terms and conditions 
pursuant to which Pima County, a political subdivision of the State of Arizona, (herein referred to as 
the   “Customer” or “County”) receives the services and materials set forth in an Order Form 
(collectively, the “Services”) by Kaizen Laboratories Inc. (herein referred to as the “Company” or 
“Contractor”). If there is a conflict between the Terms and an Order Form, the terms of the Order 
Form will control.

1. DEFINITIONS 

1.1.“Authorized User(s)” means any employee or 
contractor of Customer that is authorized by 
Customer to use the Services on its behalf and 
has created an account in accordance with 
Section 2.3.

1.2.“Company Platform” means Company’s          
proprietary, web-based platform, which 
provides certain features and functionality 
relating to         administration of municipal 
spaces.

1.3.“Customer Data” means any data, content, or    
information that is uploaded, transmitted, 
submitted, provided, or otherwise made 
available on the Company Platform by or on 
behalf of Customer.

1.4.“Documentation” means any user 
documentation, in all forms (e.g., user 
manuals, on-line help files) provided by 
Company which relate to the Services.

1.5.“Order Form” means an order form, quote or 
other similar document that: (a) sets forth the     
Services, the pricing therefor, and the Initial       
Service Term; (b) references these Terms; and 
(c) is executed by the parties.

1.6.“Scope Limitations” means the limitations on 
Customer’s use of the Services specified in the 
Order Form.

1.7.“Services” means the services and materials 
set forth in an Order Form.

1.8.“Usage Data” means any performance, 
analytical, or usage information relating to 
Customer’s and Users’ use of the Services 
which is generated or otherwise collected by 

the Services and is in aggregated or de-
identified form only.

1.9.“User(s)” means any individual who uses the 
Services.

 

2. SERVICES 

2.1.  Use of the Services. Subject to the terms 
and   conditions of this Agreement, Company 
grants to Customer and its Authorized Users a 
limited, worldwide, non-exclusive, non-
transferable     (except as permitted in Section 
12.4) right during the Term (defined below) to 
use the Services solely in connection with 
Customer’s internal business operations. 
Customer’s and its Authorized Users’ right to 
use the Services is subject to the Scope 
Limitations and contingent upon their 
compliance with the Scope Limitations.  

2.2.  Use of the Documentation. Subject to the 
terms and conditions of this Agreement, 
Company grants to Customer and its 
Authorized Users a limited, worldwide, non-
exclusive, non-transferable (except as 
permitted in Section 12.4) license, without 
right of sublicense, during the Term to  
reproduce, without modification, and 
internally use a reasonable number of copies 
of the           Documentation solely in connection 
with their use of the Services in accordance 
with this Agreement. 

2.3.  Authorized Users. To access the Services,       
Customer and its Authorized Users will be          
required to register for an account. When             
registering for an account, Customer and its       
Authorized Users will be required to provide 



Company with certain registration 
information (including, the Customer’s name, 
email address, account password, and other 
contact information).  Customer 
acknowledges and agrees that the information 
provided to Company is accurate, complete, 
and not misleading, and that Company will, 
and will require that its Authorized Users, 
keep such information accurate and up to date 
at all times. Each account created by a 
Authorized User is personal to that specific 
individual and may not be transferred, sold or 
otherwise              assigned to or shared with 
any other individual or entity. Customer is 
solely responsible for maintaining the 
confidentiality of its account and password 
and those of its Authorized Users, and      
Customer accepts responsibility for all 
activities that occur under its and its Users’ 
accounts.      Customer will immediately notify 
Company upon becoming aware, or having a 
reasonable    basis to believe, that its or its 
Users’ accounts are no longer secure. 

2.4.  Use Restrictions. Except as otherwise 
explicitly provided in this Agreement or as 
may be               expressly permitted by 
applicable law, Customer will not, and will not 
permit or authorize third parties or its Users 
to: (a) rent, lease, or otherwise permit third 
parties to use the Services or related 
Documentation; (b) use the Services to 
provide services to third parties (e.g., as a 
service bureau); (c) use the Services for any 
benchmarking activity or in connection with 
the development of any competitive product; 
(d) circumvent or disable any security or other 
technological features or measures of the 
Services; (e) reverse engineer, decompile, 
disassemble or otherwise attempt to discover 
the source code, object code or underlying 
structure, ideas, know how or algorithms 
relevant to the Services or any software, 
Documentation or data related to the Services; 
or (f) remove any proprietary notices or labels 
included as part of the Services. Company may 
immediately suspend access to or use of the 
Service by Customer and its Authorized Users 
upon notice to Customer for any breach of this 
Section 2.4. 

2.5.  Reservation of Rights. Company grants to        
Customer a limited right to use the Services 
and related Documentation under this 
Agreement. Customer will not have any rights 
to the Services, related Documentation, or 
Usage Data except as expressly granted in this 
Agreement. Customer acknowledges that all 
right, title and interest in and to all works of 
authorship, inventions, discoveries, 
improvements, methods, processes, formulas, 
designs, techniques, information, and other 
intellectual property (a) conceived, 
discovered, developed or otherwise made (as 
necessary to   establish authorship, 
inventorship, or ownership) by Company, 
solely or in collaboration with     others, in the 
course of performing the Services; or (b) that 
form all or part of a deliverable           provided 
as part of the Services, whether developed as 
part of the Services or separately, but     
excluding third party materials, and all                 
derivatives thereof as well as the 
Documentation and Usage Data is and shall 
remain exclusively with Company. Company 
reserves to itself all rights to the Services, 
related Documentation, and Usage Data not 
expressly granted to Customer in accordance 
with this Agreement. 

2.6.  Feedback. If Customer or any of its 
Authorized Users provides any feedback to 
Company concerning the functionality and 
performance of the Services (including 
identifying potential errors and 
improvements), Customer hereby grants 
Company an unrestricted, perpetual, 
irrevocable, non-exclusive, fully paid-up, 
royalty-free license to exploit such feedback in 
any manner and for any purpose, including to 
improve the Services and create other 
products and services. Company will have no 
obligation to provide Customer or its 
Authorized Users with attribution for any such 
feedback. 

2.7.  Customer Data License. Customer hereby 
grants Company, during the term of this 
Agreement, a worldwide, non-exclusive, 
royalty-free, fully paid-up, irrevocable, non-
sublicensable, non-transferable (except as 
permitted in Section 12.4) license to collect, 



use, store, modify, disclose, publicly display, 
reproduce, transmit, and otherwise process 
Customer Data solely: (1) in connection with 
the Services and Company’s related   
applications; and (2) as otherwise provided 
for under this Agreement, including to collect, 
generate, and derive Usage Data. Company will 
maintain an   industry-standard security 
program that is designed to prevent 
unauthorized access to or use of         Customer 
Data. For purposes of this Agreement,      
confidential information of Customer does not    
include Customer Data. 

2.8.  Usage Data. Company and the Services 
collect, generate, and derive Usage Data for 
Company’s business purposes, including to: 
(a) track usage for billing purposes; (b) 
monitor the performance, security, integrity, 
availability, and stability of the Services; (c) 
prevent or address technical issues with the 
Services; and (d) improve the Services and 
develop derivative and new products and     
services. Customer will not, and will require 
that its Authorized Users do not, interfere with 
the   collection of Usage Data. As between the 
parties, Company owns all right, title, and 
interest, including all intellectual property 
rights in and to, the Usage Data, the know-how 
and analytical results generated in the 
processing and use of Usage Data, and any new 
products, services, and             developments, 
modifications, customizations, or 
improvements to the Services made based on 
the Usage Data. Company will not disclose 
Usage Data externally, including in 
benchmarks or         reports, unless such Usage 
Data has been (a)        de-identified so that it 
does not individually identify Customer or any 
User and (b) aggregated with usage data from 
other Users of the Service. 

 Maintenance. Company will schedule routine 
maintenance for items such as releasing new 
functionality, updating existing features, or 
bringing the website down for maintenance 
(“Routine Maintenance”), between 1:00 a.m. and 
5:00 a.m., US/Eastern time unless extenuating 
circumstances exist. If maintenance must be 
conducted during business hours, Kaizen shall 
give the Customer written notice at least seven (7) 

days in advance of performing such maintenance. 
The notice shall include Kaizen’s estimate of the 
amount of permitted downtime. Kaizen warrants 
that all Routine Maintenance and other 
maintenance services will be provided with 
reasonable skill and care confirming to generally 
accepted industry standards. These maintenance 
services include database updates, new feature 
rollouts, design improvements, and other critical 
bug fixes. If the maintenance services are not 
performed as warranted, then, upon the 
Customer’s written request, Kaizen shall 
promptly re-perform, or cause to be re-
performed, such maintenance services at no 
additional charge to the Customer. 

3. CUSTOMER RESPONSIBILITIES 

3.1.  Protection against Unauthorized Use. 
Customer will, and will require that its Users, 
use                 reasonable efforts to prevent any 
unauthorized use of the Services and related 
Documentation and will        immediately notify 
Company in writing of any unauthorized use 
that comes to Customer’s attention. If there is 
unauthorized use by anyone who obtained 
access to the Services directly or indirectly 
through Customer or its Users, Customer will 
take all steps reasonably necessary to            
terminate the unauthorized use. Customer will    
cooperate and assist with any actions taken by 
Company to prevent or terminate 
unauthorized use of the Services or related 
Documentation. 

3.2.  Compliance with Laws. Customer will, and 
will require that its Authorized Users, use the 
Services and related Documentation only in 
compliance with Company’s Cookie Policy, 
Privacy Policy, and all applicable laws and 
regulations. Although Company has no 
obligation to monitor Customer’s use of the 
Services, Company may do so and may 
prohibit any use of the Services it believes may 
be (or alleged to be) in violation of the 
foregoing. 

3.3.  Export Controls. Customer will not 
remove or export from the United States or 
allow the export or re-export of the Services, 
or anything related thereto or any direct 
product thereof, in violation of any 



restrictions, laws or regulations of the United 
States Department of Commerce, the United 
States Department of Treasury Office of 
Foreign Assets Control, or any other United 
States or foreign agency or authority. As 
defined in FAR section 2.101, the Company 
Platform and Documentation are “commercial 
items” and      according to DFAR section 
252.2277014(a)(1) and (5) are deemed to be 
“commercial computer software” and 
“commercial computer software 
documentation.” Consistent with DFAR 
section 227.7202 and FAR section 12.212, any 
use      modification, reproduction, release, 
performance, display, or disclosure of such 
commercial software or commercial software 
documentation by the U.S. Government will be 
governed solely by the terms of this 
Agreement and will be prohibited except to 
the extent expressly permitted by the terms of 
this Agreement. 

3.4. Related Equipment. Customer is responsible 
for obtaining and maintaining any equipment 
and ancillary services needed to connect to, 
access or otherwise use the Services, 
including, without limitation, modems, 
hardware, servers,            software, operating 
systems, networking, web servers and the like 
(collectively, the “Equipment”). Customer is 
responsible for maintaining the security of the 
Equipment and related Customer accounts on 
the Equipment, and for all uses of the 
Equipment.

4. FEES AND PAYMENT 

4.1.  Fees and Payment Terms. Customer will 
pay Company the fees and any other amounts 
owing under this Agreement, as specified in 
the applicable Order Form. Any additional 
services or hardware not set forth in an Order 
Form may be subject to additional fees. Unless 
otherwise specified in the Order Form, 
Customer will pay all amounts due within 30 
days of the date of the applicable invoice. Any 
amount not paid when due will be subject to 
finance charges equal to 1.5% of the unpaid 
balance per month or the highest rate 
permitted by applicable usury law, whichever 
is less, determined and compounded daily 

from the date due until the date paid. Amounts 
due from Customer under this Agreement may 
not be withheld or offset by Customer against 
amounts due to Customer for any reason. All 
amounts payable under this Agreement are 
denominated in United States dollars, and 
Customer will pay all such amounts in United 
States dollars.  

4.2.  Fee Disputes. If Customer believes that 
Company has billed Customer incorrectly, 
Customer must contact Company no later than 
60 days after the closing date on the first 
billing statement in which the error or 
problem appeared, in order to receive an 
adjustment or credit. Inquiries should be 
directed to Company’s customer support        
department. 

5. CONFIDENTIALITY 

5.1.  Definition of Confidential Information. As 
used herein, “Confidential Information” means 
all        information of a party (“Disclosing 
Party”) which the Disclosing Party designates 
in writing as being confidential when it 
discloses such information to the other party 
(“Receiving Party”)  or that reasonably should 
be understood to be confidential given the 
nature of the information and 
the circumstances of disclosure including, 
without limitation, business and marketing 
plans, technology and technical information, 
product designs, and business processes 
(whether in      tangible or intangible form, in 
written or in         machine readable form, or 
disclosed orally or visually). Confidential 
Information of Company        includes the 
Services, Usage Data, and Documentation. The 
terms and conditions of this Agreement shall 
be the Confidential Information of both 
parties. Confidential Information shall not 
include any information that (a) is or becomes 
generally known to the public without the 
Receiving Party’s breach of any obligation 
owed to the Disclosing Party; (b) was 
independently developed by the Receiving 
Party without the Receiving Party’s breach of 
any obligation owed to the Disclosing Party; or 
(c) is received from a third party who obtained 
such Confidential Information without any 



third party’s breach of any obligation owed to 
the Disclosing Party. 

5.2.  Confidentiality. The Receiving Party shall 
not disclose or use any Confidential 
Information of the Disclosing Party except as 
reasonably necessary to perform its 
obligations or exercise its rights under this 
Agreement. Without limiting the foregoing, the 
Receiving Party shall use the same degree of 
care that it uses to protect the confidentiality 
of its own confidential information of like kind, 
but in no event less than reasonable care. The 
Receiving Party shall       ensure that any 
employees or any third parties who receive 
access to the Confidential Information of the 
Disclosing Party are subject to a written 
agreement containing terms regarding the use 
and disclosure of Confidential Information 
consistent with those herein. Each party 
agrees to protect the confidentiality of the 
Confidential Information of the other party in 
the same manner that it protects the 
confidentiality of its own proprietary and 
confidential information of like kind, but in no 
event shall either party exercise less than 
reasonable care in protecting such 
Confidential Information. If the Receiving 
Party discloses or uses (or threatens to 
disclose or use) any Confidential Information 
of the Disclosing Party in breach of this Section 
5, the Disclosing Party shall have the right, in 
addition to any other remedies available to it, 
to seek injunctive relief to enjoin such acts, it       
being specifically acknowledged by the parties 
that any other available remedies are                    
inadequate. 

5.3.  Required Disclosures. Nothing in this 
Agreement prohibits either party from making 
disclosures, including of Confidential 
Information, if required by law, subpoena or 
court order,           provided (if permitted by 
law) it notifies the other party in advance and 
cooperates in any effort to obtain confidential 
treatment. 

6. TERM AND TERMINATION 

6.1. Term. This Agreement will commence upon 
the Effective Date and continue for the Initial 
Service Term specified in the first Order Form 

hereunder unless this Agreement is 
terminated earlier in accordance with the 
terms of this Agreement. Upon expiration of 
the Initial Service Term, this Agreement may 
be renewed for the Renewal Term defined as 
three years (the Initial Service Term plus any 
Renewal Terms, collectively, the “Term”), 
unless either party requests termination or 
changes to terms at least one hundred and 
eighty (180) days prior to the end of the then-
current term.

6.2.  Termination for Material Breach. Either 
party may terminate this Agreement 
(including all Order Forms) if the other party 
does not cure its material breach of this 
Agreement within 30 days of receiving written 
notice of the material breach from the non-
breaching party. Termination in     accordance 
with this Section 6.2 will take effect when the 
breaching party receives written notice of 
termination from the non-breaching party, 
which notice must not be delivered until the 
breaching party has failed to cure its material 
breach during the 30-day cure period. If 
Customer fails to timely pay any undisputed 
fees, Company may, without limitation to any 
of its other rights or remedies, suspend 
performance of the Services until it receives all 
amounts due. 

6.3.  Post-Termination Obligations. If this 
Agreement is terminated for any reason, 
(a) Customer will pay to Company any fees or 
other amounts that have accrued prior to the 
effective date of the termination, (b) any and 
all liabilities accrued prior to the effective date 
of the termination will survive, and 
(c) Customer will provide Company with a 
written certification signed by an authorized 
Customer representative certifying that all use 
of the Services and related Documentation by 
Customer and its Users has been discontinued. 
All definitions and the following provisions 
shall survive termination or expiration of this 
Agreement: Sections 1, 2.6, 5, 6.3, 7, 8, 9, 10, 
and 12. 

6.4. Non-Appropriation. Customer reserves the 
right to withdraw from the Agreement at the end 
of the then-current Term if its governing body 



fails to appropriate funds necessary for the 
extension of the Agreement. It is expressly agreed 
that Customer shall not activate this non-
appropriation provision for its convenience or to 
circumvent the requirements of this Agreement, 
but only as an emergency fiscal measure during a 
substantial fiscal crisis, which affects generally 
its governmental operations. 

7. WARRANTY AND DISCLAIMER 

7.1. Warranties. Each party represents and 
warrants to the other that: (a) this Agreement 
has been duly executed and delivered and 
constitutes a valid and binding agreement 
enforceable against such party in accordance 
with its terms; and (b) no authorization or 
approval from any third party is required in 
connection with such party’s execution, 
delivery, or performance of this Agreement; 
and (c) it will comply with all applicable laws 
in its provision or use of the Services, as 
applicable. Company represents and warrants 
that the Services will perform materially in 
accordance with its Documentation, and will 
be provided in a workmanlike manner 
consistent with applicable laws. Customer 
represents and warrants to Company that: (a) 
it and its Authorized Users will comply with all 
applicable laws in connection with its 
obligations under this Agreement and their 
use of the Services; and (b) it has provided all 
notices to and obtained all necessary and 
sufficient rights, permissions, capacity, 
consents, and authority to fully comply with its 
obligations under this Agreement without 
violating applicable laws, infringing, 
misappropriating, or otherwise diluting any 
third-party rights (including intellectual 
property, privacy, or other proprietary rights), 
or breaching any terms or conditions in any 
agreement or privacy policies with a third 
party.  

7.2.  Disclaimer. EXCEPT FOR THE EXPRESS 
REPRESENTATIONS AND WARRANTIES 
STATED IN THIS SECTION 7, COMPANY 
MAKES NO ADDITIONAL REPRESENTATION 
OR WARRANTY OF ANY KIND WHETHER 
EXPRESS, IMPLIED (EITHER IN FACT OR BY 
OPERATION OF LAW), OR STATUTORY, AS TO 

ANY MATTER WHATSOEVER. COMPANY 
EXPRESSLY DISCLAIMS ALL IMPLIED 
WARRANTIES OF MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE, 
QUALITY, ACCURACY, TITLE, AND NON-
INFRINGEMENT. COMPANY DOES NOT 
WARRANT AGAINST INTERFERENCE WITH 
THE ENJOYMENT OF THE SERVICES. 
COMPANY DOES NOT WARRANT THAT THE 
SERVICES ARE ERROR-FREE OR THAT 
OPERATION OF THE SERVICES WILL BE 
SECURE OR UNINTERRUPTED. COMPANY 
DOES NOT WARRANT THAT ANY 
INFORMATION PROVIDED THROUGH the 
SERVICES IS ACCURATE OR COMPLETE OR 
THAT ANY INFORMATION PROVIDED 
THROUGH THE SERVICES WILL ALWAYS BE 
AVAILABLE. COMPANY EXERCISES NO 
CONTROL OVER AND EXPRESSLY DISCLAIMS 
ANY LIABILITY ARISING OUT OF OR BASED 
UPON THE RESULTS OF CUSTOMER’S USE OF 
THE SERVICES. 

8. INTELLECTUAL PROPERTY INFRINGEMENT 

8.1. Defense of Infringement Claims. Company 
will, at its expense, either defend Customer 
from or settle any claim, proceeding, or suit 
brought by a third party (“Claim”) against 
Customer alleging that Customer’s use of the 
Services infringes or misappropriates any 
patent, copyright, trade secret, trademark, or 
other intellectual property right during the 
term of this Agreement if: (a) Customer gives 
Company prompt written notice of the Claim; 
(b) Customer grants Company full and 
complete control over the defense and 
settlement of the Claim; (c) Customer provides 
assistance in connection with the defense and 
settlement of the Claim as Company may 
reasonably request; and (d) Customer 
complies with any settlement or court order 
made in connection with the Claim (e.g., 
relating to the future use of any infringing 
Services). Customer will not defend or settle 
any Claim without Company’s prior written 
consent. Customer will have the right to 
participate in the defense of the Claim at its 
own expense and with counsel of its own 
choosing, but Company will have sole control 
over the defense and settlement of the Claim 



provided that any settlement by Company 
does not include an admission of liability by 
Customer.

8.2.  Indemnification of Infringement Claims. 
Company will indemnify Customer from and 
pay (a) all damages, costs, and attorneys’ fees 
finally awarded against Customer in any Claim 
under Section 8.1; (b) all out-of-pocket costs 
(including reasonable attorneys’ fees) 
reasonably incurred by Customer in 
connection with the defense of a Claim under 
Section 8.1 (other than attorneys’ fees and 
costs incurred without Company’s consent 
after Company has accepted defense of the 
Claim); and (c) all amounts that Company 
agrees to pay to any third party to settle any 
Claim under Section 8.1.  

8.3.  Exclusions from Obligations. Company 
will have no obligation under this Section 8 for 
any infringement or misappropriation to the 
extent that it arises out of or is based upon (a) 
use of the Services in combination with other 
products or services if such infringement or 
misappropriation would not have arisen but 
for such combination; (b) the Services are 
provided to comply with designs, 
requirements, or specifications required by or 
provided by Customer, if the alleged 
infringement or misappropriation would not 
have arisen but for the compliance with such 
designs, requirements, or specifications; 
(c) use of the Services by Customer or its 
Authorized Users for purposes not intended or 
outside the scope of the license granted to 
Customer; (d) Customer’s or its Authorized 
Users’ failure to use the Services in accordance 
with instructions provided by Company, if the 
infringement or misappropriation would not 
have occurred but for such failure; or (e) any 
modification of the Services not made or 
authorized in writing by Company where such 
infringement or misappropriation would not 
have occurred absent such modification. 

8.4.  Limited Remedy. This Section 8 states 
Company’s sole and exclusive liability, and 
Customer’s sole and exclusive remedy, for the 
actual or alleged infringement or 

misappropriation of any third-party 
intellectual property right by the Services. 

9. [INTENTIONALLY OMITTED] 

10.LIMITATIONS OF LIABILITY 

10.1 . Disclaimer of Indirect Damages. 
NOTWITHSTANDING ANYTHING TO THE 
CONTRARY CONTAINED IN THIS 
AGREEMENT, NEITHER PARTY WILL, UNDER 
ANY CIRCUMSTANCES, BE LIABLE TO THE 
OTHER PARTY FOR CONSEQUENTIAL, 
INCIDENTAL, SPECIAL, OR EXEMPLARY 
DAMAGES ARISING OUT OF OR RELATED TO 
THIS AGREEMENT, INCLUDING BUT NOT 
LIMITED TO LOST PROFITS OR LOSS OF 
BUSINESS, EVEN IF SUCH PARTY IS 
APPRISED OF THE LIKELIHOOD OF SUCH 
DAMAGES OCCURRING. 

10.2 . Cap on Liability. UNDER NO 
CIRCUMSTANCES WILL COMPANY’S TOTAL 
LIABILITY OF ALL KINDS ARISING OUT OF OR 
RELATED TO THIS AGREEMENT (INCLUDING 
BUT NOT LIMITED TO WARRANTY CLAIMS), 
REGARDLESS OF THE FORUM AND 
REGARDLESS OF WHETHER ANY ACTION OR 
CLAIM IS BASED ON CONTRACT, TORT, OR 
OTHERWISE, EXCEED $10,000. THE 
COMPANY RESERVES THE RIGHT TO 
REEVALUTE THIS AMOUNT UPON 
AGREEMENT RENEWAL DATES. 

10.3 . Independent Allocations of Risk. EACH 
PROVISION OF THIS AGREEMENT THAT 
PROVIDES FOR A LIMITATION OF LIABILITY, 
DISCLAIMER OF WARRANTIES, OR 
EXCLUSION OF DAMAGES IS TO ALLOCATE 
THE RISKS OF THIS AGREEMENT BETWEEN 
THE PARTIES. THIS ALLOCATION IS 
REFLECTED IN THE PRICING OFFERED BY 
COMPANY TO CUSTOMER AND IS AN 
ESSENTIAL ELEMENT OF THE BASIS OF THE 
BARGAIN BETWEEN THE PARTIES. EACH OF 
THESE PROVISIONS IS SEVERABLE AND 
INDEPENDENT OF ALL OTHER PROVISIONS 
OF THIS AGREEMENT. THE LIMITATIONS IN 
THIS SECTION 10 WILL APPLY 
NOTWITHSTANDING THE FAILURE OF 
ESSENTIAL PURPOSE OF ANY LIMITED 
REMEDY IN THIS AGREEMENT. 



11. INSURANCE 

11.1 During performing services under this 
Agreement, Company agrees to maintain the 
following levels of insurance: (a) Commercial 
General Liability of at least $1,000,000; (b) 
Automobile Liability of at least $1,000,000; 
(c) Professional Liability of at least 
$1,000,000; and (d) Workers Compensation 
complying with applicable statutory 
requirements. Company will provide 
Customer with copies of certificates of 
insurance upon written request. 

12.GENERAL 

12.1 Independent Contractors.. The parties will 
be and act as independent contractors (and 
not as the employer, employee, agent or 
representative of the other party) in the 
performance of this Agreement, and nothing 
herein shall constitute both parties as joint 
venturers or partners for any purpose.  

12.2 . Publicity. Company may include 
Customer and its trademarks in Company’s 
customer lists and promotional materials but 
will cease further use at Customer’s written 
request. 

12.3 . Assignability. Neither party may assign its 
right, duties, and obligations under this 
Agreement without the other party’s prior 
written consent, which consent will not be 
unreasonably withheld or delayed, except 
that Company may assign this Agreement 
without Customer’s consent to a successor 
(including a successor by way of merger, 
acquisition, sale of assets, or operation of law) 
if the successor agrees to assume and fulfill all 
of the Company’s obligations under this 
Agreement. 

12.4 . Subcontractors. Company may utilize a 
subcontractor or other third party to perform 
its duties under this Agreement so long as 
Company remains responsible for all of its 
obligations under this Agreement. 

12.5  Notices. Any notice required or permitted 
to be given in accordance with this Agreement 
will be effective if it is in writing and sent by 
(a) certified or registered mail, or insured 
courier, return receipt requested, or (b) by 

email to the appropriate party at the address 
set forth on the signature page of this 
Agreement and with the appropriate postage 
affixed. Either party may change its address 
for receipt of notice by notice to the other 
party in accordance with this Section 12.6. 
Notices are deemed given two business days 
following the date of mailing or one business 
day following delivery to a courier. 

12.6 Force Majeure. Neither party will be liable 
for, or be considered to be in breach of or 
default under this Agreement on account of, 
any delay or failure to perform as required by 
this Agreement as a result of any cause or 
condition beyond its reasonable control, so 
long as that party uses all commercially 
reasonable efforts to avoid or remove the 
causes of non-performance. 

12.7 Governing Law. This Agreement shall be 
governed by the laws of the State of Arizona, 
and any legal action concerning the 
provisions hereof shall be brought in Arizona.  

12.8 Waiver. The waiver by either party of any 
breach of any provision of this Agreement 
does not waive any other breach. The failure 
of any party to insist on strict performance of 
any covenant or obligation in accordance with 
this Agreement will not be a waiver of such 
party’s right to demand strict compliance in 
the future, nor will the same be construed as 
a novation of this Agreement. 

12.9  Severability; Counterparts. If any part of 
this Agreement is found to be illegal, 
unenforceable, or invalid, the remaining 
portions of this Agreement will remain in full 
force and effect. If any material limitation or 
restriction on the use of the Services under 
this Agreement is found to be illegal, 
unenforceable, or invalid, Customer’s right to 
use the Services will immediately terminate. 
This Agreement may be executed in any 
number of identical counterparts, 
notwithstanding that the parties have not 
signed the same counterpart, with the same 
effect as if the parties had signed the same 
document. All counterparts will be construed 
as and constitute the same agreement. This 
Agreement may also be executed and 



delivered by facsimile and such execution and 
delivery will have the same force and effect of 
an original document with original 
signatures. 

12.10 Entire Agreement. This Agreement, 
including all applicable exhibits, is the final 
and complete expression of the agreement 
between these parties regarding Customer’s 
and its Users’ use of the Services. This 
Agreement supersedes, and the terms of this 
Agreement govern, all previous oral and 
written communications regarding these 
matters, all of which are merged into this 
Agreement. No employee, agent, or other 
representative of Company has any authority 
to bind Company with respect to any 
statement, representation, warranty, or other 

expression unless the same is specifically set 
forth in this Agreement. No usage of trade or 
other regular practice or method of dealing 
between the parties will be used to modify, 
interpret, supplement, or alter the terms of 
this Agreement. This Agreement may be 
changed only by a written mutual agreement 
signed by an authorized agent of both Parties. 
Company will not be bound by, and 
specifically objects to, any term, condition, or 
other provision that is different from or in 
addition to this Agreement (whether or not it 
would materially alter this Agreement) that is 
proffered by Customer in any receipt, 
acceptance, confirmation, correspondence, or 
otherwise, unless Company specifically 
agrees to such provision in writing and signed 
by an authorized agent of Company. 
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This Agreement will become effective when all parties have signed master document MA-PO-24-162. 
The effective date of the Agreement will be the date this Agreement is signed by the last party (as 
indicated by the date associated with that party’s signature). 

 

 

 



 
EXHIBIT A 

HARDWARE TERMS 
 
Company will analyze and predetermine Customer need for self-service iPad kiosks and 
physical card readers to be used for the facilitation of payments, as outlined on the first page 
of the Agreement. The Company is responsible for all costs associated with the purchasing 
and shipping of these hardware products. The Company may provide Customer with 
additional hardware if a need is determined upon a written notice from the Customer. 
 
 

EXHIBIT B 
MAINTENANCE SERVICES 

 
1. MAINTENANCE GENERALLY. Kaizen will schedule routine maintenance for items such 

as releasing new functionality, updating existing features, or bringing the website down 
for maintenance (“Routine Maintenance”), between 1:00 a.m. and 5:00 a.m., US/Eastern 
time unless extenuating circumstances exist. If maintenance must be conducted during 
business hours or if Kaizen will take the Subscription Services offline, Kaizen shall give 
the Customer written notice at least seven (7) days in advance of performing such 
maintenance. The notice shall include Kaizen’s estimate of the amount of Permitted 
Downtime.

2. MAINTENANCE SERVICES WARRANTY. Kaizen warrants that all Routine Maintenance 
and other maintenance services will be provided with reasonable skill and care 
confirming to generally accepted industry standards. These maintenance services 
include database updates, new feature rollouts, design improvements, and other critical 
bug fixes. If the maintenance services are not performed as warranted, then, upon the 
Customer’s written request, Kaizen shall promptly re-perform, or cause to be re-
performed, such maintenance services at no additional charge to the Customer. 

3. CUSTOMER SUPPORT. Kaizen will provide technical support to the Customer via 
telephone, instant messaging, and electronic mail on weekdays during the hours of 9:00 
a.m. through 6:00 p.m. US/Eastern time, with the exclusion of Federal Holidays (“Support 
Hours”). The Customer may initiate a helpdesk ticket during Support Hours by using a 
pre-established communication channel with Kaizen.

 

 

 

 

 



4. RESPONSE/RESOLUTION TIMES. Kaizen shall use commercially reasonable efforts to 
respond to and resolve the Priority Levels set out below in the time periods described 
below, provided that classification of any problem among Priority Levels shall be 
reasonably in accordance with the definitions specified below, which shall be determined 
by Kaizen in its reasonable discretion. 

Priority Level Description 

1 The Subscription Services are down and cannot be accessed 

2 The Subscription Services are running but substantial errors occur 

3 Errors in the Subscription Services affect users’ ability to benefit fully 
from it 

4 The Subscription Services display some minor errors 

 

The following response and resolution times are applied. 

Priority Level Initial Response Temporary Fix or Workaround 

1 Within 8 Hours Within 1 Calendar Day 

2 Within 1 Calendar Day Within 2 Calendar Days 

3 Within 1 Calendar Day Within 3 Calendar Days 

4 Within 2 Calendar Days Within 5 Calendar Days, unless 
otherwise indicated in response 

 
A “Calendar Day” is a 24-hour span beginning at 12:00 a.m. and ending at 11:59 p.m. An 
“Hour” is measured as a one-hour span.  

5. REMEDIES. If Kaizen chronically fails to respond to or resolve problems in accordance 
with the table set forth above, the remedies set forth in  this paragraph shall apply. Upon 
an initial determination that Kaizen has chronically failed to respond to or resolve 
problems identified by the Customer in accordance with this paragraph, the Customer 
shall send Kaizen notice of Kaizen’s chronic failure, which notice may be sent 
electronically. Within two (2) weeks of the Customer sending the notice of chronic 
failure, the parties shall meet to discuss a resolution. If Kaizen chronically fails to respond 
to or resolve problems identified by the Customer with a temporary fix or workaround 
at least four (4) times in any consecutive three (3) month period during the term, the 
Customer may terminate this Agreement upon written notice to Kaizen. For purposes of 
this paragraph, “chronically” or “chronic failure” shall mean that Kaizen is at least three 



(3) Hours late in response times or at least two (2) Calendar Days late in delivering any 
temporary fix or workaround for any Priority Level 1 or 2 issue at least two (2) times in 
any consecutive three (3) month period during the term. 

6. MAINTENANCE. Updates and Upgrades, as defined below, will be provided to the 
Customer during a License Term or Subscription Period, upon a request by the Customer. 
Kaizen reserves the right to address defects in the next release of the Subscription 
Services (as applicable). Kaizen will not be responsible to provide service or support 
when the problem is the result of faulty hardware or software that (a) Kaizen did not 
provide or (b) Kaizen has not contracted with the Customer to support under this 
Agreement. Kaizen reserves the right to bill the Customer for such non-supported service 
at Kaizen’s standard time and materials charge for services that fulfill these criteria. 

7. UPDATES AND UPGRADES. “Update(s)” means interim releases of Subscription Services 
incorporating standard maintenance, improvements, patches, error corrections and 
enhancements that are provided by Kaizen to customers who are covered by Kaizen’s 
Services. Updates are designated by all digit(s) to the right of the decimal point (e.g., 
3.x.x), and the content and timing of all Updates shall be decided upon by Kaizen in its 
sole discretion. “Upgrades” mean full product releases of the Subscription Services, which 
contain substantial functional enhancements. Upgrades are also provided by Kaizen to 
customers who are covered by Kaizen’s Maintenance Services. Upgrades are designated 
by the digit to the left of the decimal point (e.g., x.0), and the content and timing of all 
Upgrades shall be decided by Kaizen in its sole discretion. Upgrades do not include any 
products that are marketed and priced separately by Kaizen or which Kaizen does not 
make available to its customers who are covered by Kaizen’s Maintenance Services. 

8. MAINTENANCE SERVICES WARRANTY. Kaizen warrants that all Maintenance Services 
will be provided with reasonable skill and care conforming to generally accepted 
industry standards. If the Maintenance Services are not performed as warranted, then, 
only upon the Customer’s written request within five (5) days from the date of delivery 
of such Maintenance Services, Kaizen shall promptly re-perform, or cause to be re-
performed, such Maintenance Services, at no additional charge to the Customer. 
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