
NATIONAL ASSOCIATION OF PUBLIC PENSION ATTORNEYS 
JUNE 2015 LEGAL EDUCATION CONFERENCE 

MUNICIPAL BANKRUPTCY WORKING GROUP PANEL DISCUSSION 

June 26, 2015 8:00–9:30 am 

 

 

Panelists: 

• Honorable Thomas B. Bennett - Chief Judge, Unites States Bankruptcy Court for the 
Northern District of Alabama 

• Robert D. Gordon - Member, Clark Hill PLC 
• Peter Mixon - Partner, K&L Gates, LLP 
• Harvey L. Leiderman - Partner, Reed Smith LLP 

 

 

Outline of Topics: 

• Reflections upon the Jefferson County bankruptcy 
• Reflections upon the Detroit bankruptcy 
• Reflections upon the Stockton bankruptcy 
• State legislative or other “gateway” controls as hurdles to municipal bankruptcy 
• State sovereignty in Chapter 9: pension plans as an exercise of core governmental 

powers 
• Pension funds’ fiduciary duties in an employer bankruptcy 
• Classification and treatment of bondholder and pension claims and related issues 

relative to confirmation of a plan of adjustment. 
• Treatment of unfunded actuarial accrued liability as “debt” and calculation of the 

claim amount. 

 

Attached Resources:  

• Hon. Thomas B. Bennett, Consent: Its Scope, Blips, Blemishes and a Bekins 
Extrapolation Too Far, 37 Campbell L. Rev 3 (2015). 

• Presentation by Harvey L. Leiderman, “My Contract Is Better Than Your 
Contract…Right?” Will Public Pensions Survive Bankruptcy Court?”  
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CONTRACT…RIGHT?” 

WILL PUBLIC PENSIONS SURVIVE BANKRUPTCY COURT? 
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BANKRUPTCY – LAY OF THE LAND 

 Federal Constitutional framework 
 Supremacy clause 

 Uniform bankruptcy laws 

 Purpose 
 Debtor prisons abolished 

 Breathing spell 

 Encourage compromise 

 Alter obligations 

 Fresh start 

 Avoid relapse 
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PRIVATE/PUBLIC DIFFERENCES 

 Private – Chapters 7, 11 & 13 

 Individuals and corporations 

 Liquidation 

 Reorganization 

 Public – Chapter 9 

 Municipalities 

 Adjustment of  debts 



4 

PRIVATE/PUBLIC DIFFERENCES 

 Eligibility 

 Private – Any individual, partnership, corporation 

 Public – States are gatekeepers for municipalities 

 Control of  the Estate 

 Private – Debtor or  court-appointed trustee 

 Public – Municipal officials 
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PRIVATE/PUBLIC DIFFERENCES 

 Court supervision 

 Private – all post-petition operations 

 Public – no court interference 

 Plan proposals 

 Private – any interested party 

 Public – only the municipal debtor 
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WHY IS CHAPTER 9 DIFFERENT? 

 Federalism and the Tenth Amendment –            
Powers Reserved to the States 

 Bankruptcy abrogates state sovereign immunity, 
but… 

 Bk. Code 903 – No interference with State control 
of  Muni’s political and governmental powers  

 Bk Code 904 – No interference with Muni’s 
control over administration, property use or 
spending during Chapter 9 
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TYPES OF DEBTOR OBLIGATIONS  
 Statutory 

 Taxes, easements 

 Liens 

 Pensions? 

 Contractual 

 Secured (real estate loans, revenue bonds) 

 Unsecured (trade, general obligation bonds, 
installment agreements, under-secured portion 
of  secured claims) 

 Leases (real estate, equipment) 

 Collective bargaining agreements 
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THE BIG DEAL ABOUT CONTRACTS 

 It’s where “debt” and “obligations” come from 

 No successful plan of  reorganization or adjustment 
(“fresh start”) without impairing contractual 
obligations  

 It’s what bankruptcy judges probe for; far less 
latitude to alter statutory obligations 
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BANKRUPTCY POWER  
TO IMPAIR CONTRACTS 

 A court of  equity, not law – doing what is “fair 
and reasonable” 

 Rejecting (voiding) “executory” contracts 

 Impairing contracts – discounting the 
principal debt, rewriting terms, changing 
collateral, extending amortization 
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BANKRUPTCY POWER  
TO AVOID “POISON PILLS” 

 Post-petition creditor techniques to mitigate 
bankruptcy consequences 

 Springing liens 

 Declaring default and accelerating the debt 

 Imposing penalty interest, charges 

 Prohibiting exercise of  bankruptcy powers 

 Bankruptcy law allows court to disregard 
these post-petition actions 
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UNDERSTANDING PENSION OBLIGATIONS  
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PUBLIC PENSION OBLIGATIONS –  
WHICH RELATIONSHIP IS 

CONTRACTUAL? 

 Between the employer and the employee? 

 “Vested rights” principle 

 Between the employer and the pension fund? 

 Between the pension fund and the employee? 
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PUBLIC PENSION OBLIGATIONS –  
STATUTORY OR CONTRACTUAL? 

CALIFORNIA EXAMPLES 

 CalPERS 
 State agencies - statutory 

 Contract agencies - contractual 

 CalSTRS 
 School districts - statutory 

 Charter schools - contractual 

 County Systems 
 Counties - statutory 

 Districts - contractual 

 Charter cities, special districts - both 
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PUBLIC PENSIONS –  
CAN THEY BE REJECTED? 

 Can only be rejected (voided) if  “executory” contracts 

 Classic – commercial leases, purchase and sales 
contracts, supply contracts 

 Collective bargaining agreements also can be 
rejected in Ch. 9 (Vallejo; Orange County) 

• Must balance hardships and equities, follow 
good faith negotiations and serve policy of  
rehabilitation 

 BUT:  Are pension contracts “executory”?  Do both 
parties still have obligations to perform? 
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PUBLIC PENSIONS –  
CAN THEY BE IMPAIRED? 

 All contracts can be impaired if  the 
municipal debtor proposes that treatment 
in the Plan 

 The Court can’t force the debtor to propose 
impairing pensions, but can refuse to 
confirm a Plan 
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CHAPTER 9 PLANS OF ADJUSTMENT 

 Purpose – fresh start 

 Disclosure statement is the “prospectus” 

 Plan is the “offering” 

 Classification and treatment of  claims – by types 

 Majority vote of  each “class” must approve (or be 
“crammed down”) 

 Vote tallied by # of  claimants and $ of  claims 

 Plan must be in the best interest of  creditors, 
feasible and not likely to fail 
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A TALE OF THREE CITIES 
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DETROIT 

 Fiscal collapse 

 State takeover of  city administration 

 Threats, fears, compromises 

 Court ruling:  Vested contract rights to 
pensions not protected in Bankruptcy Court 

 Could have been protected if  had written 
the state Constitution differently 

 Plan confirmed with affirmative vote of  
retirees accepting treatment under the Plan 
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STOCKTON 

 Met State gatekeeper requirements (Govt. Code 
53670) – negotiated with creditors, mediator 

 Satisfactory resolution of  nearly all creditors’ 
claims 

 Cuts in retiree medical benefits 

 Voter-approved tax increase 

 Kept CalPERS current on contributions 

 Plan did not propose to impair pension 

 Single objecting creditor – undersecured 
bondholder 
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STOCKTON –  
THE PLAN CONFIRMATION FIGHT 

 Was Franklin fairly classified? 

 Was plan fair and reasonable to Franklin? 

 Could CalPERS’ claims be impaired in 
Chapter 9? 
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STOCKTON – THE RULINGS 
1. The unfunded liability is a debt owed by the City 

to its retired employees  

2. CalPERS is not the holder of  the pension claims, 
the retirees are (thus, thousands of  claims for 
hundreds of  millions of  dollars); CalPERS bears 
no risk, has no “standing” to complain 

3. The claims are contractual – from the contract 
between the City and its former employees 

4. The City has a minor administrative contract with 
CalPERS to benefit former employees, and that 
contract could be rejected in Ch. 9 
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STOCKTON – THE RULINGS 

5. All of  CalPERS’ “poison pills” (prohibition on 
impairment, acceleration, statutory liens) fail 
under the Supremacy Clause and Bk Code 

6. Pensions are not an exercise of  “political or 
governmental powers” reserved to the states – 
just a commercial choice available to the City 

7. Pensions are not protected in federal bankruptcy 
by the “vested rights” doctrine – Congress can 
impair contracts and does so regularly under the 
Bankruptcy Code 
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STOCKTON – CONCLUSION 

“As long as California authorizes its municipalities 
to be debtors in cases under Chapter 9 of  the 
Bankruptcy Code, municipal contracts may be 
impaired by way of  a confirmed Chapter 9 plan of  
adjustment of  municipal debts.” 

 BUT:  The Court confirmed Stockton’s Plan 
anyway, without impairing pensions.  Found it 
feasible and in the best interest of  creditors 

 Franklin treated fairly; retirees giving up far 
more than Franklin  
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STOCKTON – SOME OBSERVATIONS 

 An intemperate ruling? 

 CalPERS branded a “bully” 

 Perception of  employee influence over CalPERS’ 
Board 

 Heavy-handed “poison pills” 

 Franklin’s intransigence; other creditors cooperated 

 Hostility toward the CA’s “rigid” vested rights 
doctrine 

 Court frustration over parties’ failure to compromise 
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BEYOND DETROIT AND STOCKTON 

 Next up, San Bernardino 

 Practical issues for financially troubled 
municipalities seeking refuge in Chapter 9 

 Further erosion of  the “vested rights” doctrine? 

 Classification of  claims may be ultimate poison 
pill – retirees’ claims will always swamp number 
and amount of  all other unsecured debts 

 Legislative proposals to narrow the gateway into 
Chapter 9 (but see Illinois and New Jersey!) 
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A FINAL WORD ABOUT  
THE PRICE TAG… 
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