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I\/Iam Ideas

. Slnce 2008 flnanC|aI crisis, many states have passed
NN *_;-:_f:_'fleglslatlo-nto reform thelr state pensmn systems AN

;Summarlze Ieglslatlon and I|t|gat|on._fj-across state____;.,an-d
draw trends |




Background Contract Clause /

:?'Q?.fjl-_f so, was the |'§f?:f-;:_-||a|rment reasonabl-e and nece.ssa
 legitimate public purpose?




Background Pensions /
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Bac kgrou nd COLA

. I\/Iost pensmn plans enacted |n 19305 to 19403
_ dld nothaveaCCLA N







ncreased age and service requiremel




A Retlrees sued based on state and federal NN
\ Contract C-Iause__




. Dlstrrct court granted summary Judgment for PERA
5'-_;-;:';;Justusv State No 2010CV1589 (Colo lrst Ct 2011)

'ﬁﬁh 'ﬁi'éf'PIalntrff-*‘"?;funarguably have?zl;aicontract rlght td*’;":herr,




Colorado: Court oprpeaIs Rullng

Nl Court of appeals afflrmed in part--reversed in part the dlstrlct court s :i:;
5--.'ii§';ri g '_:;':__._'Qrder Justusv State 337 P.3d 1219 (Colo App 2012) revd 336 'f:';?f 'f'f{f




Colorado Supreme Court Rulmg

Supreme court reversed court -of- appeals and afflrmed dlstrlct courts
;' ':_;.-; summary judgment order flndlng no contract right to COLA in pIace at Smhm
- retirement for life. Justus v. State, 336 P.3d 202 (Colo 2014)1;-1:--. TTH IR

-;‘hree part balancmgtest applres to publrc pensmn cases :




Minnesota: Legislation and Dispute




I\/Ilnnesota Trlal Court Rullng

In"the end:"'the balance achieved fully preserved retirees’ pension annuities, prowded
or_j_annual"'jadjustments”to"'those annumes and stablllzed the flnanC|aI deterloratlon i




| \ South Dakota: Legislation and Dispute '

J COLA reducec
outh Daf’i}iﬁotia




N | South Dakota TrraI Court Rulrng A

f_'___;_:j'f::_:-':'__.”__':_f___:f__*Drstrrct court granted summaryjudgment to defendants Trcev State Crv _
- No.10- 225 (S. D. Dist. Ct 2012) AT ?;;

:":”:"i.:'Applredthree part balancrng test. NN







New Mexico: Supreme Court Ruling

. Supreme Court found COLA reduction constltutlonal
:___;;:_;_.;_because ret|rees had no property rlght |n COLA Bartlett :_j;_




under Cc f.f-?ffi'fflfaUSe Taklngs and ,:;;:;;_follec_tlve
Bargal_nm_g_ c_onstltutlonal prowsmns, Sl

Trial court found on summary judgment for thaflilrengers
:that actfWaS'f'u'ncanstltutlonal lmp'alrment




A Supreme Court reversed and found statute e
....... :_constrtutronal Scott v. Williams, 107_80__3d__3_79 (Fla

f?fretrrement Ileneflts




Maine: Leglslatlon and Dlspute

. Adjusted COLA for retlrees from 4% prewously
an whole pe-n-sl-o-nrbeneflt to 3% on flrst _ _20 000




Maine: Trial Court Rullng

'5§fe__| | :'u'ndelr the 'St'at't'_jt_orlly gu'afah:téed be:n"éfits notmg *t:h"at COLA 'Wasz;
not -|-n-c-luded onthe list. SR b |




Maine: First Clrcwt Rullng /




Arlzona Leglslatlon and Dlspute




Arizona: Trial Court Rullng /




Arizona: Supreme Court Rullng

. Atflrmed trlal court rullng that statute unconstltutlonal FleIdS \_/_ ;if"f' ;f:f}




Rhode Island Leglslatlon /

-___2009 Act Increased age/serwce requwements for actlve




s Actrve empleyees Who had worked at Ieast ten years (partrally
3 izjri f ﬂf;g_._'_;:'vested) sued argurng 2009 and 2011 acts Were unconstrtutronal

WL '1 43142}}(R"I 'sup'e”r' et "20'1'4) \




New Jersey Leglslatlon and Dlspute

;,;;legl_s;latu're ;.:reta?lzﬁfeil'f@rilzg ht "to*'a'mend penS|on"'behef'|ts; ,:
- without deciding Contract Clause claim. '




New Jersey Appellate Court Rullng

__ntended that they be mcluded as pa’ "'of the nen forfeltable::":ght




Washington: Legislation and Dispute




Washington: Supreme Court Ruling

r;epe:jézlzedff_ff's'tatUteS’lncluded reservatlon of rlght




New Hampshlre Legislation and Dispute

.




New Hampshlre Supreme Court Rulmg

=

'f? . Supreme Court ruled m favor of penS|on system on both




lllinois: Legislation and Dispute

'''''''''
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III|n0|s Trlal Court Rullng

.Trlal court held Iaw unconstltutlonal In- re: Pension




Montana: Leglslatlon and Dlspute

A ilf . Reduced COLA from 3% to 1%-1 5% (COLA had only




I\/Iontana Trlal Court Rulrng

Drstrrct court grants summary Judg-men-t to retrrees Ass n of Montana- Retrred
Publlc Employeesv State No DDV—2013 788 (Mont Drst Ct 2015)
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Concludlng thoughts
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Overview

» The recent cases addressing pension reform
legislation have yielded widely varying
results. The following is a review of current
or recent cases illustrating the theme.




KLAUSNER

Burgos v. New Jersey (argument |m e

LEVINSON

pending before the NJ Supreme Court) "

» NJ labor unions sue challenging failure of state to
fund retirement systems.

» 2011 law created a contractual right to funding.

» Governor vetoed billions in required funding
claiming the funding law which he sponsored was
unconstitutional.

» New Jersey trial judge orders legislature and

governor to submit a plan to fund and specifically
declares the law valid.

» New Jersey Supreme Court grants emergency
appeal and sets oral argument for May 6.




Burgos v. New Jersey (Part Deux)
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NJ Superior Court - Law Division

» Immediately after receiving ruling in Burgos |, the
Governor announces that 2016 budget will NOT
contain required funding.

» Unions file suit for injunctive relief and
enforcement of the earlier decision.

» State argues that the constitutional right to
contract in the funding law cannot overcome the
Governor’s right to veto.

» Trial set for May 12, 2015




Boards of Trustees v. Christie
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NJ Superior Court - Law Division

» NJ state retirement plans are funded at less than
50% of accrued liabilities and have been warned of
insolvency by actuaries.

» 2011 funding law also gave Boards of trustees
enforcement authority.

» Boards filed for all unpaid and over-due
contributions, in excess of $4 billion.

» State contends that Boards have no standing to sue
» Motion to dismiss pending.




San Jose Police Officers Ass’n v. City of San J

California Superior Court

>
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City placed a number of ballot measures reducing
health and pension benefits on the ballot and they
were adopted.

Unions challenged the measures as violating the
California Constitution

Several aspects were upheld by the Superior Court
but the court struck down increased employee
contributions and COLA reductions.

At the same time a state ALJ held the entire ballot
measure violated the state meet and confer law.
PERB review is pending.




Cherry v. Mayor and City Council m J
762 F.3d 366 (4t Cir. 2014) ?

» Baltimore City Code says pension membership is a
contract and benefits cannot be impaired.

» Baltimore City prospectively reduced pension benefits
for police and fire with less than 15 years of service.

» City abolishes gain sharing COLA fund and replaces
with a tiered fixed COLA.

» U S District Court denies claims of active employees on
the basis that there is no contractual right to
prospective benefits

» On appeal by both parties, the 4th Circuit vacates the
entire order on the basis that the state court could
provided an adequate remedy, but revives takings claim

» Still pending in the District Court.




Schwegel v. Milwaukee Cnty., m e
859 N.W.2d 78 (Wi. 2015) .

» The county provided retirees with reimbursement
of Medicare Part B premiums, but in 2011, the
county amended their ordinance to no longer offer
the benefit to those who retired after April 1, 2011.

» Plaintiffs relied on a legislative statement that
MCERS members, “shall have a vested right to such
annuities and other benefits and they shall not be
diminished or impaired by subsequent legislation
or by any other means without his consent.”

» The court reviewed the legislative history of MCERS
and ruled that the quoted legislative language
referred solely to pension and death benefits .




Van Houten v. City of Ft. Worth
N.D. Texas 2015 (unreported)
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» Ft. Worth lowers multiplier for all police and
general employees prospectively.

» Police members sue challenging the change as
violating Art. XVI, Sec. 66 Texas Constitution

» Court defers to a decision by a state trial court
upholding the change in a suit by the City against
the Fund.

» Similar case by firefighters is pending in District
Court

» Police appeal pending in 5t Circuit Court of
Appeals
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» In 2010, Wayne County faced a substantial fiscal
obligation in order to satisfy its actuarially determined
ARC

» Ordinance permitted the county to use the $32 million
transfer from gain sharing fund (IEF) to the defined
benefit plans as an offset against its ARC obligation.

» The Michigan Supreme Court held the transfer of funds
from the IEF and offset against the county's ARC
obligation violated state law that the funds be for the
“‘exclusive benefit” of the retirement system's
participants and their beneficiaries and that the county
used the IEF funds in violation of the “prohibited
transaction rule.”

Wavne Cnty. Employees Ret. Sys. v. Wayne
Charter Cnty., 497 Mich. 36 (Mi. 2014)




Stoker v. Milwaukee Cnty.,
857 N.W.2d 102 (Wi. 2014)

» In 2011, consistent with the terms of a collective
bargaining agreement Milwaukee County passed an
ordinance that prospectively reduced the benefit
multiplier from 2% to 1.6%.

» The court held that the amendment did not breach
employee’s contractual right to retirement system
benefits earned and vested because it had
prospective-only application to future service
credits not yet earned.

» Milwaukee County could amend the formula and
apply it prospectively because that prospective
application did not “diminish or impair” benefits

accrued from service credits already earned.

KLAUSNER
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of Louisiana, 119 So.3d 568 (La. 2013) L —

Retired State Employees Association v. State m s

» Legislature closed DB plans and enacted a cash balance
hy%rid plan.

» New plan had a higher cost than the existing DB plan.

» The Louisiana Constitution requires that any pension

bill with an actuarial cost be adopted by 2/3 vote. The
bill failed to pass by the requisite super majority.

» The Governor argued that he could disregard the
legislative actuary’s cost determination by hiring an
outside actuary who produced a “no cost” valuation.

» The Supreme Court said that the legislature itself set
the role of the legislative actuary and could not ignore
undesirable valuation results.

» Similar case now pending in Oklahoma, set for July
2015 trial.

12
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Mathews, et al. v. Chicago Transit Authority, m e
2014 IL App (15t) 123348 (Feb 7, 2014) L

LEVINSON

» Former and current employees of city of Chicago transit
authority filed class action law suit against transit
authority following changes to health care benefits,
alleging breach of collective bargaining agreements,
unconstitutional impairment of contract, and breach of
fiduciary duty.

» The court determined that under lllinois law, there was
a presumption in favor of retirement health care
benefits being vested in the form they exist, at the time
of the members’ retirement.

» Retiree claims were permitted to proceed while actives
were deemed bound by CBA agreement to reduce
benefits.

» g%p])reme Court set to hear oral argument on May 14,
5




Kanerva v. Weems, 13 N.E.3d 1228
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11l. 2014 : "
(1.

» Members of the State Employees Retirement System (SERS), the State
Universities Retirement System (SURS) and the Teacher Retirement
System (TRS) brought four class actions challenging constitutionality
of the health insurance reduction under various theories including:
violation of the Illinois Constitution pension protection clause
(Article XIII, Section 5).

» As framed by the Court, the question presented was whether a
health insurance subsidy provided in retirement qualifies as a
benefit of membership. Holding that it does, the Court observed that
health benefits were provided in 1970 when the pension protection
clause was adopted by the voters.

» The Court gave the pension protection clause its plain and ordinary
meaning that all retirement benefits, including subsidized health
care, are considered benefits of membership in the retirement
system and covered by the pension protection clause. If the drafters

had intended to only protect “core” pension annuity benefits they

g have so specified.




Headley v. Miami, 118 So.3d 885 (Fla. 1st DCA 2013)
& Hollywood Firefighters, Local 1375 v. City of
Hollywood, 133 So.3d 1042 (Fla. 4th DCA 2014)
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» Florida ba?aining_ statute provides for
accelerated bargaining in cases of financial

urgency.

» Miami and Hollywood used the statutes to
unilaterally reduce retirement benefits.

» State labor board upheld the cities.

» In separate appeals, one appellate court held
the application violated constitutional rights of

pargaining and contract and another upheld

the law.

» Florida Supreme Court accepted conflict
jurisdiction.

» Argued April 8, 2015. Decision is pending.

15



New Orleans Fire Fighters Pension & Relief Fund v.
City of New Orleans, 157 So.3d 581 (La. 2015)
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» Trustees of the New Orleans Firefighters' Pension and Relief
Fund filed a petition for mandamus to compel the City of New
Orleans to make certain statutory contributions owed to the
Fund. The City responded with a counter-claim against the
Trustees, alleging they mismanaged the investments and
assets of the Fund.

» An appellate court held that the City could avoid its statutory
contribution obligations.

» The City’s CFO, a trustee of the Fund, sued the other trustees
for breach of fiduciary duty and a state law making it a duty
to remedy a co-fiduciary’s breach.

» The state Supreme Court ordered the breach of fiduciary duty
claim to proceed.

16
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Klumb v. Houston Municipal Employees ™
Pension System, 2015 WL 1276557 (Tex. 2015).

» In an effort to lower personnel and pension costs, Houston
created a private service corporation and transferred
employees.

» The Fund insisted that the transferred employees remain part
of the plan.

» The plan document allows the Board of Trustees to determine
all questions concerning interpretation of the plan and the
plan document, a state statute, provides that the Board’s
decisions are “final and binding.”

» The Texas Supreme Court held that the decision of the
trustees to retain employees in the plan was rationally related
to their fiduciary duty to maintain the integrity of the System.
The Court found that as a result, the Board’s decision was
authorized by its broad statutory powers and the Board’s
decision was “final and binding.”
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We have relocated to our new affice.
Effective immediately please divect all further correspondence 1o
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