Perspectives from internal and external legal counsel

and an investment professional




! IS there a need ior insgs!ment

Counsel?

* Does your fund have an Internal/General Counsel?

® Does the General Counsel have access to external
counsel?

* Does your General Counsel have investment expertise?



! View from the inv%e ment

Professional

* Why do I want a lawyer dedicated to my needs?
* What types of work do I want the lawyer to perform?

* What are the advantages?
* In-House, External, Both? Who gets what?
* How do I justifty the expense?



e

View from Internal Counsel

* What are the expected day-to-day interactions with
staff?

* What value is added to the Investment team by hiring
internal counsel?

* How do I develop the requisite knowledge and stay
abreast of trends?

* When do I cry, “Uncle!” and turn to outside counsel?
* Tools used to evaluate legal and business risks.
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Rating Report — Summary for Sample Investment

Total Points for Sample Investment: 163.26 of 246
Fund Type: Distressed

Geography: North America

Size (in USD): 500 — 1 billion

Emerging Manager: no

Vintage Year: 2014

Alignment of Interest Points % Compliance
Carry/Waterfall 47.71 of 51 93.55%
Management Fee and Expenses 12.6 of 23 54.78%
Term of Fund 2.4 of 4 60%
General Partner Fee Income Offsets 4 of 10 40%
General Partner Commitment 8.5 of 25 34%
Standard for Multiple Product Firms 10 of 20 50%

[ otal Points for Alignment of Interest | 852107135 | 640790

Governance Points 2% Compliance
Fiduciary Duty 28.64 of 41 69.85%
Investment Strategy 6 of 12 50%
Changes to the Fund 50f6 83.33%
Stronger No-Fault Rights and Withdrawal Rights 12 of 20 60%0
Independent Auditor and Independent Fund Counsel 12 of 15 80%
Team 14.4 of 16 90%
Limited Partner Advisory Committee Oof 3 0%

| Total Points for Governance 78.04 of 113 69.06%0
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View from Outside Counsel

* Can I provide insight on market practices and trends?

* Do I have the resources and expertise in targeted areas
of need?

* Are there legal risks in these transactions that we are
unable to completely avoid?

* What are the legal and regulatory requirements that
must be met?

¢ Is there political or headline risk that youre not
identifying?
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Making the Relationships Work

* Rule # 1 - avoid an antagonistic relationship

» Respect turf — lawyer as the advisor and not the final
decision-maker

* Keep everyone in the loop on major issues to avoid
surprises (or making any one appear to be
incompetent)



The waterfall structure is a slandard alff-coniributions -plus-preferred-relum-back-first modet

The preferred setum is calculated from the day capilal is conlributed to the point of distribution.

|Carred interest is calculated on the basis of net profits (not gross profits).

No carry is taken on temporary invastment income.
Carry Is pald on current income of recapilatizations once fuf amount of invasted capital is
realized on each invesiment that was recapitafized.

Carried interost is calculated on an aftertax basis (i.e., foreign or other taxes imposed on the
fund sheuid not be trealed as distributions to the partners).

Clawbacks are created so thal when they are required lhey are futly and timely repaid.

Ciawback period extends beyond the term of the fund, inciuding iquidation and any provision
of LP giveback of distributions

Actual and polential ctawback Babilities, if any, are delermined and clearly disclosed to the
Emited pariners as of the end of every reporling period. The disclosure wil be accompanied by
a plan by the general pariner (o resolve the clawback

Al ciawback amounts are net of taxes pald, but the tax Fabfity 1o ba offset should fake inlo
account foss carryforwards and carrybacks, ihe character of fund income and deductions
aftributable to state tax paymenls, any oréinary deductions or fosses as a result of eny
dawback conltribution of capital account shift, and any change in taxstion behween lhe dale of
the LPA and the clawback Any tax advances made o ihe GP should be retumed immedialely
if in excess of the actual tax kabifity so that the GP doas not profit from the LPs' wiingnass to
bear their tax Eabiities,

There is an abfty to fix the clawback formuta in order to avold materiat errors in stipu'ated
formuta which would cause the clawback amount not {o equal the lesser of excess carry of
total carry pald, net of actually paid taxes. Tha tex amount should not simply be sublracted
from the amount owed under the clawback, and lhe dawback formula should take the
preferred return into account.

Sufficient security stands behind 1he dawback cbiigation.

LPs hava robust powers to enfores the dawback against individual GPs.

‘The General Pariner wi provida prospective limited partners with a fee model for the fund at

formation e be used as a guide to set management fees.

Managemenl fees take inta account the lower levels of expenses generally incident to the
formation of a follow-on fund.

Management fees take into account the lower levels of expenses generally incident at the end
of the invesiment peded.

Management fees {zke into account the lower lavels of expeansas generaly incident during
term exiensions.

The management fes encompassas all normal operations of a generat partner lo include, al a
minimum, overhead, staff compensation, travel, deal sourcing and other general
adminislrativa items as well as interactions with limited partners.

The Limited Pariner Advisory Committes wil review parinersiip expenses annuatly.

Yes A or nothing.
Yes All ot nothing.
| Yes 1A% or nothing.
Yes Al or nolhing.
3 6 = Carry paid only after full amount of invasted capital Is reafized
2 = Parlia! distribution treatment
0= Straight to 80-20 split
Yes All or nothing.
7 10 = Intenim clawback test at end of invesiment period and every year or two thereafter and
cn key-man avent and NAV coverags of 125% tast
8 = Alf elements of the abave, but either NAV test is on cumrent value or no key-man est
6 = Interim clawback test at year 8 and NAV coveraga test is 125%
4 = Interim clawback test at year 8 and NAV coverage test gt cumrent value
Yes All of nothing.
Yes Al or nothing.
3 § = Tax carveoul is only for taxes actually paid and not recoverabie and considers all of lhe
factors.
3 = Tax carveout Is only for taxes ectuaflly pald and not recoverable but does not consider alt
faclors
0 = Hypothetical 1ax rate andfor da
3 5 = Tax amount not subtracted frem amount owed, and prefemed retum taken into account
3 = One of the foregoing, but no! the other
0 =Nons
7 10 = Joint and several
7 = Severalup lo 150%; all participants sign a guarantee
5= Credidworlhy enlity guaraniee
1= Several only
{in order te fully score this category, # is likely thal one wil need to ook at the guarantee.)
3 5 = | Ps can enforce guarantea and no amendments {o guarantee permitted absent LP vote
2 = LPAG can enforce guarantes and ne amendments to guarantee pemilled absent LPAC
vote
[In order to fuity score this calegory, itis lixely that one will nead to lock at the guarantes.]
Yas Al or nothing.
2 &= Management feas cease enlirely
3 = Feas otherwise stepped down
3 &= Fee % reduced and basis reduced (or, or fund <$750M, basis reduced)
3 = Basis reduced only (fund >$750M)
Yes Al or nothing. Management fees should cease dwing extensions.
1 5= 100% compliant
1 = LPs bear travel and reporling
No Al of rothing




Piacement agent fees will be an expense bome entirely by the general partner. Yes Al or nathing.
[Note: if placement fees are offset from the management fee, then the score should be zero.}
T g
Fund extensions are permitled in 1 year increments only and are to be approved by a majority i 5 = P may extend with [P vole
of the LPAC or LPs. 3 = GP may extend wilh LPAC vote
) 0 = GP may extend without vote
Absent LP consent, the GP must fully Fquidate the fund within one year following expiration of Yes Adl or nothing.
the fund term,
0 ome O e 4
Afl transaction, monitoring, directory, advisory, exit fees and other consideralion charged by 2 § = 100% of fees to fund
tha general pariner accrue to the benefit of the fund, net of any unreimbursed expenses. 3 = 100% of fees offset management fea
1= 80% of feas offset management fee
0= <B0% offsal
o B 5
The general partner has a substantiat equity interest in the fund lo maintain a strong afignment 1 ‘Fhis is subjeciive but can be heavily influenced by modefing. Faclors inciude, but are not
of interest with the imited pariners. Ernited lo, the number of funds managed curcently or hislorically, the amount of deal fees, the
net worlh of the principals, ete. For ald in dalemining the appropriate score, please refer to
. the [LPA GP Economics Model.
The generat parlner’s equily interest will be cash as opposed tg being contributed through the 2 &=100% of GP interest in cash
walver of management fees. 1 = Between 26% and 50% of GP intarest in cash
(= <258% of GP inlerest in cash
Principals are restricted from transfering lhelr interest In the general partner in order ta ensure 3 4 = No Iransfer without LP consent
afignment wilh 1he Emited partnars. 3 = No transfer of more than 25% without LP consent
{Consider estale planning?)
The GP will not co-invast in sefect undedying deals, its equity interest is through the fung. Mo All or nothing.
0 i blé Prod S
Key-persons wil devole substantially ak their business time to the fund, its predecessors and 4 & = Subslantiatly all
SUCCessors within a defined strategy, and is parafel vehicles. 2 = Substantial majority
0 = Aclive
No genera! pariner of any principal may close of act as general partner for any fund with 3 5 = Restriction covers all funds
substantialiy equivalent investment objectives and poficias untl after the investment pesiod 3 = Restriction covers funds with subslantially equivalent investment objectives and poficias
ends, of the fund Is invested, expended, committed or reserved for invesiments and
EXpenses.
The general partner will nol invest in opporfunities that are appropriate for the fund through 3 & = Pro-rala and under pre-thsclosed codnvestment agreament
other Invastment vehicles unless such investment is mada on a pro-rata basis under pre- 3 = Pro-rata only
disciosed co-nvestment agreements established prior ta the dose of the fund. 0= Neither pro-rata nor under pre-gisciosed co-nvasiment agresmant
Any feas generated by an affiiate of the GP, such as an advisory or in-house consullancy, No All o nothing.
whather charged to the fund of an underiying portfoio company, wil be reviewed and
appraved by a malority of the LPAC.
B A
No provisions exist that aflow tha general pariner to reduce all fiduciary duties to the fullesl i Yes All or nothing.
axient atiowed by law.
No provisions exist thal allow general partner o use ils sole discretion and weigh its awn self- Yes AE or nothing.
interest against the interest of the fund. No GP should clear its own confiicts.
No provisions exis! where fimited partners acknowledge and walve broad category of confiicts l Yes |AII or nothing.
or affiiated transactions.
General pariner is required to present a conflicts of which it is aware of Lo the Limiled Partner 3 5 = All confiéicts presented.
Advisory Commitiee for review. 1 = Only malerial confiicts presented.
Limited Pariner Advisory Commiltee reviews and approves al atffiated and/or non-arm's- 4 5 = Review and approval of al affifated transaclions
length lransactions. 3= Review and approval of all affifated transactions aver a certain threshold
1 = Review and approval only after aggregate threshold passed
A majority of LPs witl be able to remave the GP os terminate the fund for cause. 2 3 = By majority vole
1= By supemazjority vole
Conditions precedent and other removal mechanisms ara conslructed sa that LPs can act 3 4 = Removal upon ingiciment; no cure period or termination of bad actor a5 cure

bafore there Is irraparable damage to ihelr inlerests.

3 = Remavel upon prefminary determination of cause; no cure period or termination of bad
actor as cure
1= Cure period of termination of bad acter as cuse




Teo the extent that an ali-pariner dawback is appropriate in erder for the fund to indemaify the 3 § = Indemnity giveback expires 2 years after distribution and kmited to 25% of commitment
GP, this shou'd be Emited 1o a reasonable proportion of the comenilted capital but in no case 3 = Expires 3 years after distribution and/or mit up to 33% of commitment
more than 25% and Emited to a reasonable pericd. 0= Limit higher than 33% or no Emit or fonger explration period.
There are no provisions that alow general partner and its affidates lo ba exculpated in 3 & = No indemnificalion for material breach of PS agreement, breach of fiduciary duty or other
advanes of indemnified for conduct constiluting a material breach of the parinership ‘for cause' events (wf no MAE quafifier)
agreement, hreach of fiductary duties, or other "for cause™ events. 3 = No indemnification for malerial breach of PS agreement (w/ no MAE quafier} or no
indemnification for breach of fidudary duty (wf no MAE quaffier)
1 = No indemnification for material breach of PS agreament ar breach of fiduciary duty
resulting in material edverse sffect
&n 6
Tha investment purpose dause ¢learly and narrowly outings the investment strategy. Yeos All or nothing.
Any changes or modifications {o invasimant strategy will be disciosed and approved by a 3 5 = Full compliance with standard
supermajority in interest of the LPs. 3 = Changes approved by LPAC
1= Any lerm under the LPA may be amended by majority vote
0 = Strateqgy shift is possible without requiding an LP vote for an amendment
The general pariner recognizes the importance of ime diversification during the staled Yes All or nothing.
investment period lo avoid over-concentration in short ima periods by having Fmitations on
the amount of capital that can ba called on an annual basis from Emited pariners,
Funds will have appropriate Fmitations on investment and industry concentration (exchiding Yes Al of nelhing.
sector-focused funds).
Explicit Emitations of restrictions are placed on investments in debt instruments, pubBciy 1 5 = Ful comphanca with standard
traded secwrities, and pooled investment vehicles. 3 = Some Emitationsirestrclions
. — 1 = Cnly ena Fmitatienfrestriction
The GP will accommedate a LP's exclusion poficy, which may proscriba the use of its capital 1 § = LPA has en excuse provision and fimit on additional capital from aon-excused LPs to
In certaln seclers andfor furisdictions. However, consideration of increased concentration protect against overconcentration
sffects on remaining LPs and transparency of process and policies must be requisite in the 3 = Excuse provision wilh na fimit to protect against overconcentration
~ avent of a non-raleble allocation.
othe o §
Any amendment to tha Rmited parinership agreement requires tha appioval of a majonty in 2 |3 = Supemalority approval
interest of the Emited pariners and in some cases a supermajernly. 1 = Majority approval
Amendments that regatively affect a particutar L2 require that LP's consent. Yes AR or nothing.
onge * A Rio &3 k¥ (i dl Rig
Suspension of commitment penod 3 5 = Suspension by majority vole of Emited pariners
3 = Suspension by two lhirds of Emited partnars
0 = Na suspension by vote of kmited pariners
Temination of commilment period 3 § = Termination by majenty vole of imited partners
3 = Termination by twa thirds of Emited pariners
) 0= No fermination by vole of Emited partners
Removal of the general partner 3 § = Removal by 66 2/3% of kmited padners
3 = Removat by 75% or more
. 0= No removal by vote of Emited pariners
Dissolution of the Fund 3 & = Dissotution by 656 2/3% of Emited pariners

ditor anid Indebendent Fund Cotifisel. - = . i
Limited partners will be notified of any change in the independent external auditor of the fund.

The auditor wil present lihvelr visws on valuations arxd other relevant matters annually to the
LPAC and be avalable to answer guestions at the annual meeting of the fund. A Bst of the
_ members of the LPAG should be provided to the audiors.
The auditor wil review the capital accounts with specific attention to management fees, other
partnersh’p expenses, and carried interest calculations ta provided independent verification of
. __ldistributions o the GP and LPs.
When considering imporlant matters of fund govemance or other matlers whera the GP's
interests are entirely aligned with the LP's, a reasonabla minority of the LPAC may engage
. independent counsel at the fund's expense.

Independent auditers can be engaged on behall of the fund and alert the LPAC of any known
conficts of interest.

Automatic suspension of investment pericd will become permanent unless two-thirds of LPs
vote to reinstate within 180 days of when a key-man event is triggered or for cause event
accurs {8.g. fraud, material breach of fidudiary duties, msaterial breach of agreement, bad faith,

qross negligence).

Yes

Yes

3 = Dissolution by 75% or more
= No dissolution by vole of Emited pariners

AT or nothing.

Al o nothing.

All or nothing.

Al of nothing.

Al or nothing.

5 = Fully compliant

2 = Automatic suspension by key-man, but cause not included




EPs witl be notified of any changes to personnel and immediately notified when key-man Yeas Al or notiving.

provisions are inpped.

Changes to key-man provisions are to be approved by a maiorily of the LPAC or LPs. 5 Approval by LPs
al b LPAC

“Advisory Committes

LPAG reviews and approves the methodology used for podfoﬁo company valuations (and In 3 = Vgluation methodology ]
Soma cases, the valuations lhemseivss) = Yaluation
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