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RE: 	Comment on Cuenca v. State Board of Administration, - So.3rd 
Case No. 17-1318 (Fla. 3rd DCA 11/14/18),43 FLWD2536 

Dear Keith: 

This letter is addressed to you in your capacity as Chair of the Fort Pierce Retirement Board and, 
through you, the other members of the Board. My purpose is to briefly update the Board on a 
recent case of interest, Cuenca v. State Board of Administration, - So 3rd -, Case no. 17-1318 
(Fla 3d  DCA 11/14/18), 43 FLWD 2536 (attached). 

This was a decision issued by the Third District Court of Appeals, down in Miami . The Plaintiff 
there was employed as a basketball coach by the public school System. Several students 
complained that he sexually harassed or assaulted them and, indeed, he was criminally charged 
on multiple counts of lewd and lascivious conduct on a child by a defendant over the age of 
eighteen years. The charge was later downgraded to felony battery. The coach entered into a 
plea deal with the States Attorney, agreeing to plead nolo contendere, neither guilty nor innocent. 
Based on the negotiated plea, the Court found him guilty, but withheld adjudication. 

His entitlement to retirement benefits came up for review, based upon the criminal conviction. In 
light of the foregoing record, a hearing officer for the Florida State Retirement System 
recommended that the retirement system find that any retirement benefits to which the basketball 
coach was otherwise entitled were not in fact subject to forfeiture as a "specified offense" under 
Fla. Stat. sec. 112.3 173. The hearing officer reasoned that there was no "... nexus between the 
crimes charged against (the coach) and his duties as a coach because no factual basis was 
established.., between the offenses committed and (his) position as a coach." The hearing officer 
relied upon another case which he found to be factually similar, Rivera v. Board of Trustees of 
the City of Tampa's General Employment Retirement Fund, 189 50.3 rd 207 ( Fla 2' DCA 
2016). In Rivera, a case previously discussed with our Board thru earlier correspondence, the 
retirant there was a wastewater plant operator for Tampa. On several occasions, he took minors 
to the wastewater pump stations to engage in unlawful sexual activity with them. The City found 
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that he had commissioned a "Specified Offense" and took away his retirement benefits. But on 
appeal to the Second District Court, the Court set aside the City's action. The employee's 
misconduct, however unlawful, was nevertheless unrelated to his duties as a waste operator. 
There was no connection or nexus between his job and the offense. The City's revocation of 
benefits was deemed unsupported by competent substantial evidence. 

However the State Board rejected the hearing officer's recommendation. Specifically, it 
disagreed with the officer's finding that there was no nexus between the duties of a basketball 
coach and the misconduct involving his students: "School teachers and coaches occupy a unique 
position with respect to minors, as they act in loco parentis to the students and players that they 
teach or coach. ... Thus, (he), as a basketball coach acting in loco parentis, was an authority 
figure who had ample opportunities to engage in appropriate contact with the students he 
coached because of his public position." It therefore ruled that all retirement benefits were 
forfeit, upon a finding that the coach was found guilty of a "specified offense" in his 
employment. 

The former basketball coach appealed to the District Court. But the Court upheld the findings of 
the State Board, based upon determination that the record satisfied each of the elements required 
for there to be a "specified offense" for purposes of s. 112.3173: (1) there was a felony, which 
(2) was committed while defendant was an employee, which felony, (3) was done willfully and 
with intent to defraud his public employer of the right to receive the faithful performance of his 
duties, and (4) where done to obtain a gain or advantage for himself. The Court expressed 
agreement with the State Board's distinction of Rivera, on grounds that "... the crimes Rivera 
pled guilty to were not in any manner related to his position at the City's Wastewater 
Department. Rivera's position did not involve safeguarding minors and did not place him in any 
position of authority over minors." It thus affirmed the ruling of the State Board. 

One hopes fervently that our own Board will never find it necessary to undertake the duty 
mandated by s. 112.3 173, see pg. 148 et seq, Fort Pierce Retirement Board; Board Members 
Handbook (2017 ed.) by forfeiting a retirant's benefits for commission of a "specified offense" 
in the course of his or her employment. But should the issue ever arise, Cuenca usefully outlines 
the outer bounds of the "nexus" that distinguishes ordinary misconduct from a specified offense 
of the so. ' ic in - 	loss of retirement benefits. In the event there are any questions about the 
matte', it would be co -.ed a privilege to hear and to respond, and thanking you for the 
co inuing pleasure of - 1'. our City's Board of Retirement, I am and shall ever continue to 
r- am, as always, 

James 
JTW/dam 
Attachment 
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Raheb is not entitled to fees here. 
The trial court adopted the defendant's counsel's proposed order 

verbatim, and it was never provided to the plaintiff's counsel first for 
review, although at the hearing defendant's counsel indicated on the 
record he would provide it to plaintiff's counsel before submitting it 
to the trial court. This was improper. Perlow v. Berg-Perlow, 875 So. 
2d 383,390 (Fla. 2004). 

For the foregoing reasons, we reverse the trial court's Order 
Granting Defendant's Motion to Dismiss Plaintiff's Complaint with 
prejudice and remand the case to the trial court for reinstatement of the 
Trust's foreclosure action against Raheb. 

Reversed and remanded. 

'The record reflects that the first foreclosure action alleged a September 1, 2008 
default date and all subsequent payments due. 

'In  the current action, the Trust alleged new and separate breaches that occurred on 
March 1, 2012, and "all subsequent payments due thereafter." 

* 	* 	* 

Administrative law—Public employees—Retirement benefits—State 
Board of Administration properly found that public school basketball 
coach who engaged in inappropriate conduct with students under his 
supervision and pled nolo contendere to charges of felony battery 
forfeited his rights and benefits under Florida Retirement System 
because he was convicted of a "specified offense"—Administrative law 
judge erroneously found that there was no nexus between crimes 
charged and employee's duties as a coach—Nexus between employee's 
position as a public school coach and the charged offenses was 
established by a combination of both hearsay and non-hearsay 
evidence 	 - 
JAVIER CUENCA, Appellant, v. STATE BOARD OF ADMINISTRATION, 
Appellee. 3rd District. Case No. 3D18-780. L.T. Case No. 17-1318. November 14, 
2018. An Appeal from the State Board of Administration. Counsel: Law Offices of 
Slesnick and Casey, LLP, and James C. Casey, for appellant. Ruth Ann Smith 
(Tallahassee), Assistant General Counsel; Pennington, PA., and Brian A. Newman 
(Tallahassee) and Brandice D. Dickson (Tallahassee), for appellee. 

(Before ROTIIENBERG, C.J., and SALTER and LINDSEY, JJ.) 
(ROTHENBERG, C.J.) Javier Cuenca ("Cuenca"), a former em-
ployee of the Miami-Dade County Public Schools ("MDCPS"), seeks 
judicial review of the final order entered by the State Board of 
Administration ("State Board"), concluding that pursuant to section 
112.3 173(3), Florida Statutes (2012), Cuenca has forfeited his rights 
and benefits under the Florida Retirement System ("FRS") Investment 
Plan, except for the portion of his accumulated contributions, because 
he was convicted of a "specified offense" committed prior to his 
retirement as defined in section 112.3 173 (2)(e)6., Florida Statutes 
(2012). For the reasons that follow, we affirm. 

FACTS AND PROCEDURAL HISTORY  
OnFebruasy 7,2017, the State Board notified Cuenca that pursuant 

to section 112.3173 he had forfeited his rights and benefits under the 
FRS Investment Plan as a result of his October 4, 2016 plea of nob 
contendere to two counts of felony battery in case number 14-25626 
for acts committed while employed by MDCPS and demanded that 
Cuenca return the distributions he had received, except for his 
employee contributions. After receiving the State Board's notice, 
Cuenca requested a formal hearing before the Division of Administra-
tive Hearings ("DOAH"). 

At the formal hearing before DOAH, the State Board introduced 
into evidence, among other things, the following: (1) the transcript of 
the sworn statement of one of the victims, D.F., made prior to 
Cuenca's arrest in case number 14-25626; (2) the original information 
filed against Cuenca relating to D.F.; (3) the arrest affidavit relating to 
D.F.; (4) the transcript of D.F.'s deposition conducted by Cuenca's 
counsel following Cuenca's arrest; (5) the consolidated information  

resulting from Cuenca's negotiated plea; and (6) the transcript of 
Cuenca's plea colloquy. In addition, several witnesses testified at the 
hearing, including Cuenca and the prosecutor involved in Cuenca's 
criminal case. 

The evidence presented at the hearing reflects that Cuenca was 
employed by MDCPS in various positions, including as a basketball 
coach. After four of Cuenca's basketball players alleged that he had 
sexually harassed and/or assaulted them, Cuenca was charged in four 
separate cases with lewd and lascivious molestation on a child twelve 
years of age or older but less than sixteen years of age, attempted lewd 
and lascivious molestation on a child twelve years of age or older but 
less than sixteen years of age, or lewd and lascivious conduct on a 
child over sixteen years of age by a defendant over eighteen years of 
age. 

D.F.'s sworn statement and/or deposition reflect that Cuenca was 
D.F.'s basketball coach starting when he was in the seventh grade at 
a Miami-Dade County middle school, and Cuenca also coached D.F. 
when he was in the ninth grade at a Miami-Dade County high school. 
While D.F. and Cuenca were alone in a classroom when D.F. was in 
the ninth grade, Cuenca asked D.F. to see what hereferred to as D.F.'s 
"virgin line." Cuenca explained to D.F. that by looking at D.F.'s penis, 
he could tell whether or not D.F. was a virgin and this was important 
because having sex would adversely affect D.F.'s basketball perfor-
mance. Because Cuenca had repeatedly asked D.F. to let him see his 
"virgin line" and D.F. was tired of being repeatedly asked, D.F. pulled 
down his shorts and exposed his penis. However, when Cuenca 
attempted to touch D.F.'s genitals, D.F. swiped Cuenca's hand away 
before Cuenca was able to touch him, pulled up his pants, and left the 
classroom. D.F. did not initially report this incident. The evidence also 
reflects that Cuenca asked D.F. if he wanted to take an enhancement 
drug that would make him stronger and bigger. At first, D.F. said that 
he did, but after Cuenca told D.F. that he would have to constantly 
check D.F.'s testicles while on the drug, D.F. decided to not take the 
enhancement drug because he did not want expose his genitals to 
Cuenca. 

In addition to the original information relating to D.F., the police 
reports, the consolidated information, D.F.'s sworn statement, the 
prosecutor's testimony, and thejudgment showing Cuenca's convic-
tions for two counts of felony battery, the State Board also introduced 
a transcript of the plea colloquy, which reflects that Cuenca entered 
into a negotiated plea on October 4, 2016. The transcript reflects that 
although Cuenca was willing to change his plea from not guilty to one 
of no contest, Cuenca was unwilling to plea to any charge that would 
designate him as a sexual offender or to any charge he believed would 
later prohibit him from sealing his criminal record. Thus, the State 
agreed to consolidate the four cases involving four separate victims 
into a single four-count information under case number 14-25626, 
dismiss two of the four counts, and amend the two remaining counts 
relating to victims D.F. and O.Q. to charge felony batteries, in 
exchange for Cuenca's plea of nolo contendere to two counts of 
felony battery, and Cuenca's agreement to waive any defects in the 
new charging document or the arrest forms and to stipulate that there 
was a prima facie factual basis for the negotiated plea. Pursuant to the 
negotiated plea, Cuenca pled nolo contendere to the two counts of 
felony battery, stipulated that there was a factual basis to support his 
plea, waived any and all defects in the amended information, and 
agreed, among other things, that during the term of his probation, he 
could not: have any unsupervised contact with any minor; reside in a 
setting with minors; or teach, volunteer, coach, or engage in any 
activity that would place him in a position of authority over minors. 
Based on the negotiated plea, the trial court found Cuenca guilty of the 
two counts of felony battery and withheld adjudication. 

In addition to the plea colloquy and other documentary evidence, 



Headnotes and indexes are copyrighted and may not be duplicated by photocopying. printing, 
or other means without the express permission of the publishers. 1-800-351-09.17 

DISTRICT COURTS OF APPEAL 	 43 Fla. L. Weekly D2537 

Cuenca and the prosecutor who investigated the case and negotiated 
the plea with Cuenca, testified at the formal hearing. Cuenca admitted 
that he was D.F.'s basketball coach at a Miami-Dade County public 
middle school and high school, and that he was aware of the allega-
tions made by D.F.—that he had asked D.F. to pull down his shorts, 
and thereafter, he had attempted to touch D.F. 's genitals. Cuenca also 
acknowledged that he was able to be at the high school because he was 
a basketball coach at the school, and he additionally acknowledged 
that he entered into the negotiated plea to resolve the pending criminal 
charges, including those relating to D.F. 

Following the hearing, the AU entered its recommended order 
making numerous factual findings, including that Cuenca was an 
employee of MDCPS and that Cuenca pled nolo contendere to two 
counts of felony battery, which constitutes a "conviction" pursuant to 
section 11 2.3 173(2)(a)) However, in its conclusions of law, the AU 
determined that despite its determination that Cuenca was an em-
ployee of MDCPS at the time of the offenses, the State Board failed to 
establish the "nexus" requirement for forfeiture under section 
112.3173(2)(e)6., and therefore, Cuenca had not forfeited his FRS 
benefits. Specifically, the AU determined that the record lacked 
competent, substantthl evidence of Cuenca's conduct, the circum-
stances, and the location associated with Cuenca's crimes. Addition-
ally, despite concluding that Cuenca "had a duty to the public to 
safeguard students," the AU determined that the "record fail[ed] to 
meet the statutory requirement and demonstrate any nexus between 
the crimes charged against [Cuenca] and his duties as a coach because 
no factual basis was established. . . between the offenses committed 
and [Cuenca's] position as a coach." In reaching its conclusions, the 
AU found persuasive and relied on Rivera v. Board of Trustees ofthe 
City of Tampa's General EmploymentReti rernent Fund, 189 So. 3d 
207 (Fla. 2d DCA 2016). 

Cuenca and the State Board did not file exceptions to the AU's 
recommended order. The matter then went before the State Board for 
final agency action. In its final order, the State Board adopted the 
AU's factual findings and rejected a portion of the AU's conclusions 
of law, including that the State Board failed to establish the require-
ments for forfeiture under section 112.3173(2)(e)6., and therefore, 
Cuenca had not forfeited his FRS benefits. The State Board also found 
that the AL's reliance on Rivera was misplaced, and included the 
following additional conclusions of law: 

50. School teachers and coaches occupy a unique position with 
respect to minors, as they act in loco parentis to the students and 
players that they teach or coach. . . . Thus, [Cuenca], as a basketball 
coach acting in loco parentis, was an authority figure who had ample 
opportunities to engage in inappropriate contact with the students he 
coached because of his public position. 

59. In this matter, [Cuenca] by virtue of his public employment 
exercised a position of authority over the minor victim he taught and 
coached.... 

60. The evidence is sufficient to establish a nexus between the 
offense(s) to which [Cuenca] pled and [Cuenca's] public employment. 
As such, the requirements of Section 112.3173(2)(e)6., Florida 
Statutes, are satisfied, and [Cuenca's] rights and benefits under the 
FRS Investment Plan must be forfeited. 
Cuenca's appeal of the final agency order followed. See § 

120.68(1)(a), Fla. Stat. (2017) ("A party who is adversely affected by 
final agency action is entitled to judicial review."). 

ANALYSIS 
Cuenca contends that the State Board erred by concluding in its 

final agency order that Cuenca forfeited his FRS retirement benefits 
under the catch-all forfeiture provision set forth in section 
112.3 173(2)(e)6. As will be discussed fully below, we find no error. 

Judicial review of the State Board's final agency action is governed 
by section 120.68 of Florida's Administrative Procedure Act. See 
Bollone v. Dept ofMgmt. Servs., Div. ofRet., 100 So. 3d 1276, 1279 
(Fla. 1st DCA 2012); Simcox v. City of Hollywood Police Officers' 
Ret. Sys., 988 So. 2d73 1,732 (Fla. 4th DCA 2008). The State Board's 
final agency action may be set aside "only upon a finding that it is not 
supported by substantial competent evidence in the record or that there 
are material errors in procedure, incorrect interpretations of law, or an 
abuse of discretion." Hames v. City ofMiami Firefighters' & Police 
Officers' Tr., 980 So. 2d 1112, 1114 (Ha. 3d DCA 2008) (quoting 
Waters v. Dep 'tofHealth,Bd. ofM&L,962So. 2d 1011 (Ha. 3dDCA 
2007)); see also § 120.68(7), Ha. Stat. (2017). Further, "an agency's 
interpretation of the statutes that it is charged with administering is 
entitled to deference unless the agency's interpretation is clearly 
erroneous." Bollone, 100 So. 3d at 1279. 

A public employee's forfeiture of rights and benefits under a public 
retirement system is governed by article II, section 8(d) of the Florida 
Constitution and section 112.3173 of the Florida Statutes. Article II, 
section 8(d) provides that "[a]y  public officer or employee who is 
convicted of a felony involving a breach of p,ublic trust shall be subject 
to forfeiture of rights and privileges under a public retirement system 
or pension plan in such manner as may be provided by law." To 
implement this provision, the Florida Legislature enacted section 
112.3 173, which provides, in part, as follows: 

(3) FORFEITURE.—Any public officer or employee who is con-
victed of a specified offense committed prior to retirement.. . shall 
forfeit all rights and benefits under any public retirement system of 
which he or she is a member, except for the return of his or her 
accumulated contributions as of the date of termination. 

§ 112.3173(3) (emphasis added). The term "specified offense" is• 
defined in section 112.3173(2)(e) and, as pertinent in this case, 
includes the following, which is referred to as the "catch-all" forfei-
ture provision: 

6. The committing of any felony by a public officer or employee who, 
willfully and with intent to defraud the public or the public agency for 
which the public officer or employee acts or in which he or she is 
employed of the right to receive the faithful performance of his or her 
duty as a public officer or employee, realizes or obtains, or attempts to 
realize or obtain, a profit, gain, or advantage for himself or herself or 
for some other person through the use or attempted use of the power, 
rights, privileges, duties, or position of his or her public office or 
employment position[.] 

§ 112.3173(2)(e)6. 
As explained by the First District Court of Appeal in Bollone, 100 

So. 3d at 1280-81: 
In order to constitute a "specified offense" under section 
112.3 173(2)(e)6., the criminal acts must be: (a) a felony; (b) commit-
ted by a public employee; (c) done willfully and with intent to defraud 
the public or the employee's public employer of the right to receive the 
faithful performance of the employee's duty; (d) done to obtain a 
profit, gain or advantage for the employee or some other person; and 
(e) done through the use or attempted use of the power, rights, 
privileges, duties, or position of [the employee's] employment. 

This determination is based on the "conduct of the public [employee], 
not by the elements of the crime for which the [public employee] 
was convicted." Id. at 1280 (emphasis added). 

The evidence presented at the formal hearing satisfied each of the 
elements set forth in Bollone. The criminal act was: (a) a felony; (b) 
committed by Cuenca, who was a public employee with MDCPS; (c) 
done willfully and with the intent to defraud Cuenca's public 
employer—MDCPS 	of the right to receive the faithful performance 
of his duties; (d) done to obtain a gain or advantage for himself— 
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sexual gratification; and (e) done through the use of his power, rights, 
privileges, duties or position as a coach and/or teacher for MDCPS. 

Contrary to Cuenca's argument, the State Board correctly rejected 
several of the AU's conclusions of law, including the AL's finding 
that there was no nexus between the criminal acts and Cuenca's public 
employment with MDCPS. The evidence presented at the formal 
hearing clearly established that Cuenca was employed by MDCPS as 
a teacher and/or basketball coach. As a result of his public employ-
ment with MDCPS, Cuenca was given access to the students he taught 
and/or coached, and as a teacher and/or coach, Cuenca exercised a 
position of authority over these students. Both the students and their 
parents expected that while the students were in Cuenca's care and 
under his supervision, he would protect, not abuse the students or 
engage in inappropriate conduct with them. Instead, while entrusted 
with the care and supervision of students, Cuenca chose to engage in 
inappropriate conduct with students he coached, including D.F. 
Cuenca called D.F. into a classroom or area of the school where 
nobody was present. Cuenca then asked D.F. to show him his penis 
under the guise of checking for what he called a "virgin line." Because 
Cuenca had repeatedly asked D.F. to show him his penis, D.F. finally 
acquiesced and lowered his shorts, exposing his penis. Cuenca then 
attempted to touch D.F. 's genitals, but D.F. was able to slap Cuenca's 
hand away. Based on the evidence presented, the necessary nexus was 
clearly established. Thus, the State Board correctly concluded in its 
final agency order that Cuenca forfeited his FRS Investment Plan 
benefits under the catch-all forfeiture provision, section 
112.3173(2)(e)6. 

Although we have determined that the State Board correctly 
concluded that Cuenca forfeited his retirement benefits, we briefly 
address Cuenca's misplaced reliance on Rivera. The Board of 
Trustees of the City of Tampa's General Employment Retirement 
Fund ("Board") found that based on the evidence presented: Rivera 
worked at the City of Tampa ("City") Wastewater Department; while 
working for the City, Rivera used a set of keys issued to him by the 
City to access the wastewater pump stations; he was arrested at one of 
the City's wastewater pump stations after he was found on the 
premises; a subsequent investigation revealed that Rivera had also 
taken other minors to the wastewater pump stations to engage in 
unlawful sexual acts with several minor victims; and Rivera pled 
guilty to: two counts of lewd and lascivious battery of a victim age 
twelve to fifteen; one count of unlawful sexual activity with minors 
age sixteen to seventeen; and four counts of lewd and lascivious 
molestation of a victim age twelve to fifteen. Id. 

Thus, the Board concluded that because: Rivera was convicted of 
specified offenses as defined in section 112.3173(2)(e)7.; Rivera 
utilized the keys issued by the City to enter the City's property to 
commit the specified offenses; and Rivera committed the offenses 
through the use or attempted use of the power, rights, privileges, 
duties, or position of his public employment, Rivera had forfeited his 
retirement benefits. Id. Rivera appealed the forfeiture order. 

On appeal, the Second District Court of Appeal concluded that, 
although the evidence established that Rivera was a public employee 
and he committed the charged offenses, the Board failed to establish 
that there was a nexus between Rivera's position as a City employee 
and his commission of the offenses. This finding was based on the 
Second District's finding that the Board had failed to introduce a 
transcript of the plea colloquy (which would have included either a 
statement of the factual basis for the plea or  stipulation of the factual 
basis for the plea), and that the only evidence presented was double or 
triple hearsay. Id. at 213. Although "[h]earsay evidence may be used 
for the purpose of supplementing or explaining other evidence, []it 
shall not be sufficient in itself to support a finding unless it would be 
admissible over objection in civil actions." § 120.57(1)(c), Fla. Stat. 

(2017) Thus, the Second District concluded that the forfeiture order 
was not supported by competent, substantial evidence, and reversed 
the Board's forfeiture order. Rivera, 189 So. 3d at 213. 

Rivera, however, is factually distinguishable from the instant case. 
First, the minor victims of the crimes Rivera pled guilty to were not in 
any manner related to his position at the City's Wastewater Depart-
ment. Rivera's position did not involve safeguarding minors and did 
not place him in any position of authority over minors. In contrast, 
Cuenca's position as a basketball coach at a Miami-Dade County 
middle school and high school put him in a position of authority over 
the students, including D.F. who he coached at middle school and high 
school. Second, unlike in Rivera, where the required nexus was 
established solely through hearsay, that was not the case here. The 
plea colloquy constitutes a statement against interest and is non-
hearsay evidence. Additionally, during the plea colloquy, Cuenca 
stipulated that there was a factual basis for the plea and that the 
charging documents and arrest forms provided a prima fade basis for 
the plea, and the trial court additionally found that there was a prima 
facie basis for the negotiated plea. Moreover, at Cuenca's formal 
hearing, Cuenca testified and he admitted that he had coached D.F. at 
a Miami-Dade County public school and that he worked at

, 
 a Miami-

Dade County public school as a coach at the time he committed the 
offense against D.F. Thus, the nexus between Cuenca's position as a 
public school coach and the charged offenses was establish by a 
combination of both hearsay and non-hearsay evidence. We, there-
fore, conclude that Rivera is distinguishable from the instant case and 
Cuenca's reliance on Rivera is therefore misplaced. 

CONCLUSION 
Based on the above analysis, we conclude that the State Board's 

determination that Cuenca forfeited his rights and benefits under the 
FRS Investment Plan, except for the portion of his accumulated 
contributions, is supported by competent, substantial evidence. We, 
therefore, affirm the order under review. 

The remaining arguments raised by Cuenca do not merit discus-
sion. 

Affirmed. 

'Section 112.3173(2)(a), Florida Statutes (2012), provides as follows: 
(2) DEFINITIONS.—As used in this section, unless the context otherwise 

requires, the term: 
(a) "Conviction" and "convicted" mean an adjudication of guilt by a court of 

competent jurisdiction; a plea of guilty or of nolo contendere; a jury verdict of 
guilty when adjudication of guilt is withheld and the accused is placed on 
probation; or a conviction by the Senate of an impeachable offense. 

* 	* 	* 

Criminal law—Second degree murder—Jury instructions—Self-
defense—Justifiable use of deadly force—Giving of erroneous 
instruction which placed burden upon defendant to prove his claim of 
self-defense on charge of second degree murder constituted fundamen-
tal error—Error was not waived by defense counsel's affirmative 
acceptance of erroneous instruction where there was no evidence that 
counsel knew that the wrong version of the standard jury instruction 
was under consideration—Appellate court rejects state's argument 
that it should not address issue of erroneous jury instruction under 
concurrent sentence doctrine because court is affirming conviction of 
attempted first degree murder of a different victim—Claim of error in 
failure to give instruction on self-defense regarding attempted first 
degree murder count was waived where no self-defense instruction was 
requested on that count 
SIMON SILVA, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District. 
CsseNo. 3D17-1054. L.T. CaseNo. 09-16074. November 14,2018. An Appeal from 
the Circuit Court for Miami-Dade County, Teresa Mary Pooler, Judge. Counsel: Carlos 
J. Martinez, Public Defender, and Jonathan Greenberg, Assistant Public Defender, for 
appellant. Pamela Jo Bondi, Attorney General, and Jonathan Tanoos, Assistant 


