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EHIS ME!{ORA}IDTN{ IS A CO}OIT'NICATION FRo!{ COI'NSEI, TO AGENTS EIID
REPRESENTAIT\IES OD' THE CIEY OF FORT PIERCE IN AN ATITORNET/CT,TENT
RELATIONSHIP AI{D IS TIIEREFORE CONETDENTIAL A}fD TS EURTHER
PROEECTED BY ELORIDA STATUTE SECTION 119.0? AS rT CONTAINS WORx(
PRODUCT OF THE AEToRNEY PREPARED IN ANTTCIPATION OF, OR IN
CONNECrION WITII, POTENTIAI OR PEIIDING ADVERSARTAL ADMXNISERATIVE
PROCEEDINGS A!{D/OR CIVIL LITIGATION.

CITY OF FORT PIERCE. OFFICE OF THE CTTY ATTORNEY

ME MORAND UM

TO:

FROM:

SUBJECT:

DATE:

Fort Pierce Mayor and Commissioners

Robert V. Schwerer, City Attorney

CitylFPUA Confl ict Resolution Issues

August 5,2011

I received the attached email and a copy of the Conflict Resolution Interlocal Agreement with
Section 2(b) highlighted. Questions have been raised concerning Paragrapli 2(b) of the
agr€ement. Please accept the following as an explanation of what Paragraph 2(b) means,

At the time of this agreement, the City had a claim pending with the F'PUA seeking to have the
Power Cost Adjustment (PCA) included in "gross revenues". The City would be receiving
substantially more money from the FPUA if the PCA were included. The City's Financi
Director believed very strongly that since the PCA was being "billed" to customers and
subse-quently paid as revenues, it should be included when calculating the City's 6% annual
transfer. The FPUA did not agree. The FPUA took the position that rh; PCA was not intended
to be included in "gross income", and relied upon the following language in the charter, to wit:

Where a power cost adjustment or purchase gas adjustment is utilized, "gross
income" shall mean the amount billed based upon the applicable rate without a
debit or credit for the cost adjustment.

The City and FPUA were therefore at an impasse over this language. To resolve this issue, the
City and the FPUA simply agreed that the language was unclear and the City would withdraw its
claim under the curent wording of the City Charter. In doing so, the City did not agree the
charter language could not be clarified or changed in the future.
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Please if you have any questions conceming the above.

Under Paragraph 2(b) of the agrcement, the city is precluded from making a claim for the pcA
to be included in gross revenues at this time but is not precluded in the fuiure from proposing a
change in the language of thc charter to clari! that it is being included, or aitematively,
changing the percentage amount ofthe annual transfer.

Robert V. , Esq
City Attomey

imlp
Attachment

cc: David L. Recor, City Manager
Gloria Johnson, Director, Finance
Williarn G, Thiess, Director, FPUA
R.N. Koblegard, Esq.
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e)\ Alfornef

BlllTiloss
<bhless@fpua,com>

08/05/2011 09:31 AM

To

cc

bcc

Subjsct

"Bob Benton (Ang€tawilkinson@dty-flpierce.com)',
<Angelawilkinson@city-ft pierce.com>
-CommEddieBecht@b€chltaw.com,

<CommEddieBecht@b€chllaw.com>

Confl icl R6solutlon lnlerlocal Agrooment
1 attachment

ro

Angela,

Bob Benton asked me to send this to you for forwarding to the city commissioners. He said that he
would like sectlon 2(b) regarding incrusion of the pca iri the transfer carcuratron highrighted.

lntedocal tor Conflict rssolution.pdf

Bill Thiess, P.E,
Ditector of Utilities
Fort Pierce Utllifles Authority
206 South 6th Street
Fort Plerce, F[ 34950
Telephone (772) 466-X6OO, Ext. 32OO
Fax l?721 468-24L2
E-mall: bthless@foua.com

Ptreas€ note: Flori'a has I very broEd public lecords lew. Mosl wrillen communlcalions to or from Forl pio.ce utilities Authorily€mpbyees regarding govornmenr busrn€ss.are pubrc records, avairaure tJ *re lriii" ano .eain ,pon ,"qr""t. iori u-."ii ''communications may be subjecl to public dlscb;ure.

(For addilional hlo.mation, go lo httpt/lrlr,r,w.fpua_corrimportant-inlormataorrprivacy.php)
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INTERTOCAL AOnEEI{ENT BgIl/yEEf{ ctTY oF FoRT PIEME, FT RIDA
AND FONT PIMCE UTUJrIES AUTHORITY

(co|slrcT RE5OIUrION rSs'uES)

THI6 AGREEi{ENT flrOREEilENIfl made ord entercd tnro tti, 2P aoy ot

2011, by ond belween the ClTy OF FORT PIERCE ("CITy),

o Florido itrluniclpal Corporotion, ond FORT PIERCE UTIIJIIES AUTI{ORITy CFpUA"). o

munlclpol utillty authorlty cneafed os port of the goveinmenf of lhe Clty of Fort Plsrce.

Florido under the City Charter,

WHEREAS, lhere exlsls o dispule betweon the CITY and FPUA concerning the

followlng speclfied mofters ond lssu€s; to-witi

(o) FY 2006 Dtstnhuflon fo thc Ct'}, The onouht of the dlstributlon

occor.ding lo the'67o of 6noss Revenueu formulo wos $4,760,109 ond

by the '40% of Net Reyenue" formula it wos $4,208,790. The

, dilferencc ls $551.319, whlch the CfTY conlends thot FPUA owes,

ond thot the some ls o corry.forurord debt;

(b) TECO Eoscncnt. FPUA wus poid $54,886 for on eoscment contolnlng

fhe gcs supply llne for lhe Treosure Coort Enengy Center on propsrry

owned by the City. The CIW contends th. eqsement poym?ht

belorgs to the CITY:

(c) Includlng thc Powen iosts A(lustmcnt (PCtl ln fhe Dlst"lbotlon

Colculotlon. The CITY contends fhot the PCA should be included in

.;



the dlstrlbutlon colculatlon ond poyment to the CrTy Pursuolt to the

Chartec ond

(d) Nor.th zth slrcet FDOT Dcloy Danoocs. Certoin cosls were

lncumed by FPUA og o result of the CITy tronsferring night-of-woy

to FDoT. lncluding $131,570 in ullllty nelocotlon c6ts ond $90.000

for o deloy clolm. for a lotal of $2"1,670. FPUA contends thot the

CITY should be rcaponsible for these cosls.

WHEREAS, the CITY odopted Resolution No, 1t-10 lnitiatlrg confllcl resolution oc

pmvidcd by Florldo Stotutc t64.1052. pertoining to sold mattars in dBputes: arid

WHEREAS, the CtTy ond FPUA commenced statutory conflicl resolution

procedures ond hove reached ogreernent on the motters specified obove: ord

WHEREAS. the porties desire to enter lnto lhis fnterlocol Agreehent evidenciry

thelr ogreemenl with re3PEcl lo these lssuet and motters.

NOW, THEREFORE. the CITY ond FPUA hereby ogrea ond covenant on the terns

ond condltlons hercinafter stdgd:

1, O.nGml. This AEeement 15 enlcrsd into pur6uont to Seclion 163'01'

Florldq 5totut35, known os lhe Floridc rnterlocol coopenotion Acl ol 1969, This

Agrcament embodles ths whole understonding of lhe porties. There cre no Promises,

terms. condlfions, or obligotions olher lhon lhosE containsd therain. ond this Agreement

sholl suparse/e oll prevlous teleconmunicolions, reFresentotions, qnd/or ograa$ent6.

elther verbol or writlen. betwaen the Porties horeto.

z
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2. Confllct Rcrolutlon. It 13 the lntent of the portix by thls Agre€ment thot

lhe obove issues ond malters be resolvsd os follows:

(o) As q full ond co,nplete setllement of ony omounts owed either of the

porties with rdpect to the FY 2006 Dlstrlbutlon to thc 6lly, the

TECO Eoscmcnt, ond lhe Mr"th 26h Shlet FDoT Daloy Domogcs

claim, FPUA sholl poy, ofler ogrecd set-off, the lotql sum of Two

Hundrcd Thouscnd ($200,000) Dollors to the CITY wlthin thlrty (30)

doys of thc date of ,hls Agreenent; ond

(b) Concarning the issue of hvludhg thc Poter 4rsr AQJustnat (PCA)

ln thrc Dlslrlbutton Colculatton, the CITY hereby ogrees to wilhdrqw

sold clolm, qnd forbecr ony claim to the soh? under the current

wordirrg of the CitY Chorter.

3, fcglcgLBflgtg' To the extent permlssible by lo'v, ond in full ond finol

settlemcnt of only tha lssues ond motlers specified obove, eoch Porty further ogrees t0

renlse. ncleose, ocqult, solisfy, ond forever dlscharge lhe other porty. of ord from oll, ond

oll manner of oction ond octions, couse ond couses of oction, suits, debts, ducs, sums of

]lloney, occountS, reckonlngs, bonds bills, specloltiEs. covanonts, contracts, controversleS,

ogreemenls, promises, vnriorces, trssposses, domoges, judgrnents, executions, claims ond

denunds wholsoever, ln lqw or in equity, which eilher porly ever hcd, now has, on whlch ony

successor, or qssign ol ellher porty, hereofler cm, eholl on moy hove, ogolnst thc ofher

porty, for upon or by reason of these specific nrotters ond i53ue5 herelnobove specified.
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4. Entfuc Agr"ecrncnt; Thls Agree{tent cohsttlutes the entire Agreehdt

batween the prtlet wllh r6p?ct to the speciflc subject matter hercof ond supersedes oll

prior verbal ond/on wriltcn dgr€ehents between the parties rrith respect lhereto. 11ris

Agreemenl moy only bc qmehded by o written documcnt, properly outhorized, executed

ord delivered by tha portles h?rclo. Thls AgrsemEnl sholl be lnlerpreted os o whole unlt.

All lnterpretstlons sholl be governed by the laws of the Stqte of Florldo.

5. Flllno. This Agreemmt ond ony subsequent ohadnontg thercto sholl bs

flled wllh the Clerk of the Circult Courl of St, Lucic County puruuonf to Sectlon

163,0(11), Florlda Stotutes. praor lo beconing ellectiva

lN WtTNEss W,{EREOF, the portles hove caused lhe execution by their duly

qulhorizod officiqls.

CITY OF FORT PIERCE

e,
6teela Clty Clerk Robert Benton, III, rtAayor

AS FOR'I AND CORRECTNEAs

V,

City Attorney
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ATTESTT

Sacr"tor.y

APPROVED A6 TO FORAT AND CO,RRECTNE5S

R,N. Koblegord, Esgulre

FPUA AttorneY
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