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1116 N. Conway Ave., Mission, Texas 78572
(956) 581-9494

STATEMENT

To: Honorable Judge J.D. Salinas
County Of Hidalgo
Date: April 10, 2007
Description Amount
Membership Dues:
For Fiscal Year October 1, 2002 to September 30, 2003 $3,500.00
For Fiscal Year October 1, 2003 to September 30, 2004 $3,500.00
For Fiscal Year October 1, 2004 to September 30, 2005 $3,500.00
For Fiscal Year October 1, 2005 to September 30, 2006 $3,500.00
For Fiscal Year October 1, 2006 to September 30, 2007 $3,500.00
$17,500.00

Total Due:
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RENE GUERRA

M——_-——

April 17, 2007

VIA HAND DELIVERY
Hon. J. D. Salinas, lil
Hidalgo County Judge
P.O. Box 1356
Edinburg, Texas 78540

RE: Amigos Del Valle, Inc.
Dear Judge Salinas, and County Commissioners.

You have asked this office to review the statement from Amigos Del Valle, Inc., indicating
that Hidalgo County is in arrears $17,500.00, for unpaid membership dues from October 1,
2002 - September 30, 2007; along with Letter Opinion No. 96-035 from the Office of the
Attorney General, pursuant to which Steve Crain had advised the Commissioners Court
not to pay the dues; and related documents.

After review of the foregoing, it is my opinion that AG Letter Opinion No. 96-035 does not
apply to the relationship between Hidalgo County and Amigos Del Valle, Inc., and that
neither that opinion nor Local Government Code § 81 .026" prohibit the county from paying
the dues, for the following reasons:

e Although Letter Opinion No. 96-035 concludes that

(@)ticle Ill, section 52 of the Texas Constitution prohibits a county
commissioners court from making outright gifts or donations of any sor
pursuant to [Local Government Code] section 381.001(f), including a donation
of county tax funds to a nonprofit organization whose purpose is to assist
industrial development

the Footnotes to that opinion specifically states,

Political subdivisions may transfer public funds to private corporations under
certain circumstances without running afoul of this constitutional prohibition.
As one court has noted in a case involving the transfer of county funds to a
private nonprofit corporation, article Ill, section 52 does not prohibit all such
transfers but rather requires that they serve a public purpose and that “to
insure that the political subdivision receives its consideration, viz.,
accomplishment of the public purpose, the political subdivision must retain
some degree of control over the performance of the contract.”™ Key v.
Commissioners Court, 727 S.W.2d 667, 669 (Tex. App. — Texarkana, no writ)

' Although § 91.026 is cited in your letter, it is apparent from the attached documents, and from the content of
the two sections, that the reference was intended to be to § 81.026, Local Government Code.
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¢ Dues paid for membership are not either an “outright gift" or a “donation”, but rather
is consideration given in return for the benefit of membership in an organization.

e More recently, the Supreme Court of Texas has written, in Tex. Mun. League V.
Tox. Workers' Comp. Comm’n, 74 S.W.3d 377, 383-384 (Tex. 2002):

We have held that section 52(a)'s prohibiting the Legislature from
authorizing a political subdivision "to grant public money" means that
the Legislature cannot require gratuifous payments to individuals,
associations, or corporations (citations omitted). A political subdivision's
paying public money is not “gratuitous” if the political subdivision
receives return consideration. Key v. Commissioners Ct. of Marion
County, 727 S.W.2d 667, 668 (Tex. App.-Texarkana 1987, no writ).

Moreover, we have determined that section 52(a) does not prohibit
payments to individuals, corporations, or associations so long as the
statute requiring such payments: (1) serves a legitimate public purpose;
and (2) affords a clear public benefit received in return. See Edgewood
IV, 917 S.W.2d at 740; (additional citations omitted.) A three-part test
determines if a statute accomplishes a public purpose consistent with
section 52(a). Specifically, the Legislature must: (1) ensure that the
statute's predominant purpose is to accomplish a public purpose, not to
benefit private parties; (2) retain public control over the funds to ensure
that the public purpose is accomplished and to protect the public's
investment: and (3) ensure that the political subdivision receives a
return benefit. (Citations omitted.)

« Amigos del Valle, Inc, is not simply a “nonprofit organization whose purpose
is to assist industrial development’, but a nonprofit organization whose
purposes, inter alia, are stated in its by-laws to include

1. Implementing and administering a regional system of coordinated and
comprehensive services and programs designed to insure and improve
the overall well-being of the elderly population and other client groups;

2. Gaining community-wide support fora regional system of coordinated and
comprehensive services and programs’

3. Assisting in undertaking studies, collecting data and developing plans for
the region for programs pertaining to nutrition housing, transportation,
information and referral, recreation, preventive services, income,

education, fraining and employment, and other social and supportive
services;

4. Providing elderly persons and handicapped persons with housing
facilities, housing rehabilitation services, and other services especially
designed to meet their physical, social, and psychological needs, and to
promote their health, security, happiness and usefulness in longer living,
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consistent with the provisions of maintenance and operation thereof on a
non-profit basis;

5. Assisting, encouraging and coordinating any social services, both in the
public and private sectors, to implement those plans and programs which
impact the social and economic [well-being] of the citizens in the region.

« All of the foregoing stated objectives clearly accomplish a public purpose for the

benefit of the citizens of Hidalgo County.

Because Hidalgo County maintains a seat on the Board of Amigos Del Valle, which
is filed by appointment of the Hidalgo County Commissioners Court, and is
customarily filled by a sitting County Commissioner, the county clearly maintains “a
degree of control” over the organization, and the expenditure of its funds.

For the reasons outlined above, it is the opinion of this office that there is no

prohibition against Hidalgo County paying dues to Amigos Del Valle. Since the county
has maintained a seat on the board from 2002 to the present, while not paying dues, it
is clear that the arrearages of dues for those years should be paid from the county's
general funds, as authorized by law.

//'. %
Rene Guerra,
Hidalgo County Criminal District Attomey
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