AMENDMENT 1 TO ESCROW REPRESENTATIVE AGREEMENT
THIS AMENDMENT 1 to the ESCROW REPRESENTATIVE AGREEMENT (“Agreement”) is made and entered into this _____ day of April, 2007, by and among the hospitals listed on Exhibit A (collectively, the “Affiliated Hospitals”) and Hidalgo County (“County”).  

WITNESSETH
1.
Recitals.  The County and the Affiliated Hospitals have entered into the Hidalgo County Escrow Representative Agreement dated December 28, 2006 (the “Escrow Representative Agreement”).  The County and the Affiliated Hospitals desire that the Escrow Representative required by Section 3 of the Escrow Agreement be appointed pursuant to the terms of this Agreement.  The parties therefore agree as follows:

2.
Appointment of Escrow Representative.  The County and the Affiliated Hospitals hereby appoint the County Treasurer and the County Auditor, jointly, as the Escrow Representative under the Escrow Agreement and the Escrow Representative hereby accepts such appointment.  The December 28, 2006 designation of Gjerset & Lorenz, LLP as Escrow Representative is hereby rescinded, and Gjerset & Lorenz, LLP shall no longer serve as the Escrow Representative effective immediately.
3. 
Definitions.  For purposes of this Agreement, all capitalized terms shall have the meaning set out for them either in this Agreement or in the Escrow Agreement.  

4.
Disbursement of the Deposit.  The Escrow Representative is hereby duly authorized to direct Escrow Agent to disburse funds from the Primary Account only according to the terms outlined below.  

(a) 
Upon notice from the Texas Health and Human Services Commission to transfer the non-federal share of the Hidalgo County Medicaid supplemental payment program established under Texas Medicaid State Plan Amendment 05-001 (“Indigent Program”) to the State, the Escrow Representative shall direct the Escrow Agent to transfer funds from the Primary Account into the Sweep Account in the amount necessary to provide the non-federal share of the Indigent Program.  

(b)
In the event the Indigent Program is terminated or ceases to receive funding as a result of Federal or State legislative or regulatory action, the Escrow Representative, upon unanimous direction from the Affiliated Hospitals, shall then be authorized to deliver a terminating notice to the Escrow Agent.  The terminating notice shall direct the Escrow Agent to disburse the entire balance of the Deposit from the Primary Account directly to each of the Affiliated Hospitals according to the following terms:

(1)
Each Affiliated Hospital shall receive a payment from the Primary Account for Medicaid services rendered.

(2)
The payment received by each of the Affiliated Hospitals shall not exceed each individual hospital’s available Medicaid UPL cap room for the current State Fiscal Year as calculated according to the Federal Medicaid upper payment limits at 42 C.F.R. § 447.271 (the Medicaid UPL cap) and 42 C.F.R. § 447.272(c)(2) (limitations on Disproportionate Share Hospitals).

(3)
In the event the balance of the Primary Account is insufficient to pay each Affiliated Hospital the full amount of its available Medicaid UPL cap room, each Affiliated Hospital shall be paid a pro rata amount from the Primary Account proportionate to each Affiliated Hospital’s share of Medicaid DSH hospital specific limit room available after all other Medicaid payments have been made to the Affiliated Hospitals.  
5.
Assignment.  This Agreement shall not be assigned by any of the parties without the prior written consent of all parties. 

6.
Reliance; Liability.  The Escrow Representative may rely on, and shall not be liable for acting or refraining from acting in accordance with, any written notice, instruction or request or other paper furnished to it hereunder or pursuant hereto and believed by it to have been signed or presented by the proper party or parties.  The Escrow Representative shall be responsible for directing the Escrow Agent to disburse the Deposit pursuant to this Agreement; provided, that the Escrow Representative shall have no liability for any loss arising from any cause beyond its control, including, but not limited to, the following: (a) acts of God, force majeure, including, without limitation, war (whether or not declared or existing), revolution, insurrection, riot, civil commotion, accident, fire, explosion, stoppage of labor, strikes and other differences with employees; (b) the act, failure or neglect of any party hereto or any agent or correspondent; (c) any delay, error, omission or default of any mail, courier, telegraph, cable or wireless agency or operator; or (d) the acts or edicts of any government or governmental agency or other group or entity exercising governmental powers.    

7.
Choice of Laws; Cumulative Rights.  This Agreement shall be construed under, and governed by, the laws of the State of Texas, excluding, however, its choice of law rules.  The parties hereto agree that the forum for resolution of any dispute arising under this Agreement shall be Hidalgo County, Texas.

8.
Resignation.  The Escrow Representative may resign hereunder upon thirty (30) days prior notice to all parties to this Agreement.  Upon receiving notice of resignation from the Escrow Representative, the County and the Affiliated Hospitals shall jointly designate a substitute Escrow Representative.  
9.
Termination.  This Agreement shall terminate upon the termination of the Escrow Agreement.  

10.
Notices.  Any notice or other communication required or permitted to be given under this Agreement by any party hereto to any other party hereto shall be considered as properly given if in writing and (a) delivered against receipt therefore, (b) mailed by registered or certified mail, return receipt requested and postage prepaid or (c) sent by overnight delivery by a reputable overnight carrier to the address set forth below:

County:


Hidalgo County 




100 E. Cano 2nd Floor

P.O. Box 1356

Edinburg, Texas 78539





Attn:  County Judge
Affiliated Hospitals: 

See Attached Exhibit A
With a Copy to:

James E. Gjerset




Gjerset & Lorenz, LLP




2801 Via Fortuna, Suite 500




Austin, Texas  78746

Delivery of any communication given in accordance herewith shall be effective only upon actual receipt thereof by the party or parties to whom such communication is directed.  Any party to this Agreement may change the address to which communications hereunder are to be directed by giving written notice to the other party or parties hereto in the manner provided in this section.

11.
Representation and Warranty.  Neither the County, the Affiliated Hospitals, nor any of their representatives are (i) currently excluded, debarred, or otherwise ineligible to participate in the Federal health care programs as defined in 42 U.S.C. §1320a-7b(f) (the “Federal health care programs”); (ii) convicted of a criminal offense related to the provision of health care items or services but not yet excluded, debarred, or otherwise declared ineligible to participate in the Federal health care programs; and (iii) under investigation or otherwise aware of any circumstances which may result in the exclusion of the County, the Affiliated Hospital, or any of their representatives from participation in Federal health care programs.

12.
General. The section headings contained in this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  This Agreement and any affidavit, certificate, instrument agreement or other document required to be provided hereunder may be executed in two or more counterparts, each of which shall be deemed an original, but all of which taken together shall constitute but one and the same instrument.  Unless the context shall otherwise require, the singular shall include the plural and vice-versa, and each pronoun in any gender shall include all other genders.  The terms and provisions of this Agreement constitute the entire agreement among the parties hereto in respect of the subject matter hereof, and neither the Affiliated Hospitals nor the County has relied on any representations or agreements of the other, except as specifically set forth in this Agreement.  This Agreement or any provision hereof may be amended, modified, waived, or terminated only by written instrument duly signed by the parties hereto.  This Agreement shall inure to the benefit of, and be binding upon, the parties hereto and their respective successors, trustees, receivers and Permitted Assigns.  This Agreement is for the sole and exclusive benefit of the Affiliated Hospitals and the County, and nothing in this Agreement, express or implied, is intended to confer or shall be construed as conferring upon any other person any rights, remedies or any other type or types of benefits.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement to be effective as of the date first above written.





COUNTY:





HIDALGO COUNTY 


By_____________________________________






    The Honorable J.D. Salinas





    County Judge
AFFILIATED HOSPITALS:






DOCTORS HOSPITAL AT RENAISSANCE






By_______________________________________






      Lawrence Gelman, MD, Chief Executive Officer






EDINBURG REGIONAL MEDICAL CENTER






By______________________________________






     Douglas A. Matney, Group Director





KNAPP MEDICAL CENTER






By_______________________________________






     James A. Summersett III, Chief Executive Officer
    






McALLEN MEDICAL CENTER






By______________________________________






     Douglas A. Matney, Group Director





MISSION REGIONAL MEDICAL CENTER





By______________________________________






    Javier Iruegas, Chief Executive Officer

COLUMBIA RIO GRANDE HEALTHCARE, L.P., d/b/a Rio Grande Regional Hospital
By: 
Rio Grande Regional Hospital, Inc., its general partner 





By______________________________________






     Maura Walsh, Senior Vice President
67201
EXHIBIT A

Affiliated Hospitals
1.
Doctors Hospital at Renaissance

5501 S. McColl Road


Edinburg, Texas 78539


Attn:  Chief Executive Officer

2.
Edinburg Regional Medical Center

1102 W. Trenton Road


Edinburg, Texas 78539


Attn:  Chief Executive Officer

3.
Knapp Medical Center


1401 East Eighth Street


Weslaco, Texas 78596


Attn:  Chief Executive Officer

4.
McAllen Medical Center

301 W Expressway 83

McAllen, Texas 78503

Attn:  Chief Executive Officer

5.
Mission Regional Medical Center


900 South Bryan Road


Mission, Texas 78572


Attn:  Chief Executive Officer

6.
Rio Grande Regional Hospital

101 East Ridge Road


McAllen, Texas 78503


Attn:  Chief Executive Officer

Amendment 1 to Escrow Representative Agreement
Page 6

