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INTERLOCAL AGREEMENT

THE STATE OF TEXAS

§






§

COUNTY  OF  HIDALGO

§

THIS INTERLOCAL AGREEMENT (“Agreement”) is made by and between the CITY OF PENITAS, TEXAS (“City”), a municipal corporation and home-rule city of the State of Texas principally situated in Hidalgo County, acting by and through its governing body, the City Commission; HIDALGO COUNTY, TEXAS, a body corporate and politic under the laws of the State of Texas, acting by and through its governing body, the Hidalgo County Commissioners Court (“County”); and  REINVESTMENT ZONE NUMBER ONE, CITY OF PENITAS, TEXAS  (the “Zone”), a reinvestment zone created by the City pursuant to Chapter 311 of the Texas Tax Code, acting by and through its Board of Directors.  This Agreement is made pursuant to Chapter 791 of the Texas Government Code and Chapter 311 of the Texas Tax Code.


The City, the County and the Zone hereby agree to the following terms and conditions of this Agreement.  


I.   DEFINITIONS

As used in this Agreement, the following terms shall have the meanings set out below:


“Agreement” means this Interlocal Agreement between the City, the County and the Zone.

“Captured Appraised Value” means the captured appraised value of the Zone, as defined by Chapter 311, Texas Tax Code.


“City” means the City of Penitas, Texas, and its successors and assigns.


“Countersignature Date” means that date shown as the date countersigned by the City Attorney on the signature page of this Agreement.


“County” means Hidalgo County, Texas, and its successors and assigns.


“County Tax Increment Participation” means the amount of the County tax levy on the Captured Appraised Value which the County agrees to contribute to the Zone pursuant to Subsections A and B of Section III of this Agreement.


"Project" means the development of property within the boundary of the reinvestment zone, and as described in the Preliminary Project Plan.


“Project Plan” means the project plan and reinvestment zone financing plan for the Zone, a true and correct copy of which is attached to this Agreement as Exhibit 2, and such amendments and revisions to such plan as may be adopted by the board of directors of the Zone and approved by the City Council of the City.


“Tax Increment Fund” means the tax increment fund created by the City in the City Treasury for the Zone.


“TIRZ Obligation” means any financial obligation of the TIRZ related to the implementation of the Project Plan, as amended, including reimbursement agreements with developers within the Zone.

“Zone” means Reinvestment Zone Number One, City of Penitas, Texas, created by the City on November 3, 2004, by Ordinance No. 2004-05, a true and correct copy of said ordinance is attached to this Agreement as Exhibit 1, which ordinance was amended by the City on February 11, 2005, by Ordinance No.2005-01, a true and correct copy of which is attached to this agreement as Exhibit 3.

Otherwise, the terms used herein have the meanings ascribed to them in Chapter 311, Texas Tax Code.

II.   BACKGROUND

On November 3, 2004, the City created the Zone by adoption of City Ordinance No. 2004-05, for the purposes of development and redevelopment of the property within the Zone pursuant to the Project Plan.  The City has agreed to participate in the Zone by contributing tax increments produced in the Zone to the Tax Increment Fund.  The County desires to participate in the Zone, beginning with the 2005 tax year, in consideration for the agreements set forth below.  The parties now desire to enter into an interlocal agreement pursuant to Section 311.013(f) of the Texas Tax Code.

III.   OBLIGATIONS OF COUNTY

A.
Tax Increment Participation.

For and in consideration of the agreements of the parties set forth herein, and subject to the remaining subsections of this section, the County agrees to participate in the Zone by contributing to the Tax Increment Fund during the term of this Agreement equal to the tax increment with respect to the Captured Appraised Value in the Zone attributable to the County based on 95% of the lesser of (i) $0.5095 per $100 of taxable valuation, or (ii)  the actual Maintenance and Operations ad valorem tax rate levied by the County for the applicable tax year.    


B.
County Tax Increment Limitation

The County is not obligated to pay the County Tax Increment Participation from any source other than taxes collected on the Captured Appraised Value.  Furthermore, the County has no duty or obligation to pay the County Tax Increment Participation from any other County taxes or revenues, or until the County Tax Increment Participation in the Zone is actually collected.  The obligation to pay the County Tax Increment Participation accrues as taxes representing the County Tax Increment Participation are collected by the County, and payment with respect to all taxes collected as of January 31, shall be due 90 days after the delinquency date for such taxes in accordance with Section 311.013(c) of the Texas Tax Code (as of the date hereof, the delinquency date is February 1) for each year the County participates in the Zone, it being agreed by the parties that  the first payment shall be due May 1, 2009 and shall include the tax increment collected by the County beginning with tax year 2005 with no penalty or interest due with respect to any payments for tax years 2005, 2006 and 2007 made on or before May 1, 2009 because this Agreement had not been executed in time for such payment or any portion thereof to have been due at any earlier time.   Any portion of the taxes representing the County Tax Increment Participation that are paid to the County and subsequently refunded pursuant to the provision of the Texas Tax Code shall be offset against future payments to the Tax Increment Fund.  Taxes remaining delinquent for five years shall be considered uncollectible and any taxes thereafter collected by the County shall not be deemed part of the County Tax Increment Participation. 

Further, as provided in Section 311.013(d), Texas Tax Code, the County is not required to pay a tax increment into the tax increment fund of the zone after three years from the date the zone is created unless the following conditions exist or have been met within the three year period: (1) bonds have been issued for the zone under Section  311.015, Texas Tax Code; (2) the municipality  has acquired property in the zone  pursuant to the Project Plan;  or  (3)  construction of  improvements pursuant to the  Project Plan has begun in the zone.  The Zone represents to the other parties that construction pursuant to the Project Plan commenced within three years of creation of the Zone.


C.
Expansion of the Zone. 

The obligation of the County to participate in the Zone is limited to the area described in the Project Plan.  The County’s participation does not extend to the tax increment on any additional property added to the Zone unless the County specifically agrees to participate in the additional area.


D.
Board of Directors

Notwithstanding anything to the contrary in City’s Ordinance creating the Zone, pursuant to the provisions of Section 311.009(a), Texas Tax Code, the County shall have the unequivocal right to appoint and thereafter at all times maintain one (1) member on the Board of Directors of the Zone.  Failure of the County to appoint a person to the Board of Directors of the Zone shall not be deemed a waiver of the County’s right to make an appointment at a later date.  The County will make best faith efforts to appoint and maintain a person to serve on the Board of Directors.  The County may also appoint and maintain as many non-voting ex officio members on the Board of Directors of the Zone as the County may desire.

IV.    OBLIGATIONS OF THE CITY AND THE ZONE


A.
Project Plan

Any member of the County Commissioners Court may review and comment upon any amendment to the Project Plan prior to its approval by the City Commission.  The City agrees to provide the County Judge and the County Auditor with any proposed amendments to the Project Plan at least thirty  (30 ) days prior to their submission to the City Commission for approval.  The City agrees to work with the Zone Board of Directors to implement the Project Plan.


The City and the Zone agree to comply with the Project Plan.  The City agrees to provide prior written notice to the County of any proposed amendments to the Project Plan.  The County shall have a period of 30 business days from the date of receipt of such notice of a proposed change to provide comments and objections to the proposed change.  If the County timely provides written notice to the City that it objects to the proposed change, and (i) the change materially alters the Project Plan (which may include previously approved amendments) in its form prior to the proposed amendment (the “Project Plan Prior to Proposed Amendment”);  (ii) the objection, as set out in the notice, is not resolved within 45 business days from the date of suchthe City’s receipt of the County’s notice;  and (iii) the City approves such change notwithstanding the County’s objection, then the County may thereafter discontinue its Tax Increment Payments and terminate its participation in the ZONE. Zone;  provided that the County’s discontinuation shall not become effective until such time as all TIRZ Obligations incurred with respect to the Project Plan Prior to Proposed Amendment are paid in full (the “County’s Termination Effective Date”).  Prior to the County’s Termination Effective Date, the County shall remain a participant in this Agreement and shall be bound by its terms.

A change to the Project Plan is not considered material under the preceding paragraph unless it provides for improvements or costs unrelated to the projects and costs in the Project Plan as of the date of  this Agreement.  If the County does not provide notice of its objections within 45 days as provided above, the changes to the Project Plan are deemed approved.

B.
Disposition of Tax Increments

Upon termination of the Zone, and after all obligations and bonded indebtedness of the Zone have been paid, the City and the Zone shall pay to the County, within sixty (60) days of said termination, all monies remaining in the Tax Increment Fund that are attributable on pro rata basis to the County Tax Increment Participation paid by the County into the Tax Increment Fund.  


C.
Audits and Annual Reports

(i)
In the event the City recreates a redevelopment authority in connection with the Zone, the City shall provide to the County Judge, with a copy to the County Auditor, a copy of the each of the audits required by the agreement between the City, the Zone and any such redevelopment authority within thirty (30) days of receipt of each audit.  


(ii)
All annual  or other reports required by Chapter 311 of the Tax Code shall be provided to the County Judge as required therein with a copy to the County Auditor, and if the applicable report is  filed late, the County shall not be required to make payments under Article III unlessuntil it has received such reports (and penalties and interest shall not accrue for any such payment until 30 days following receipt of a late-filed report).  The County Auditor shall be authorized to audit Zone records at the County’s expense upon reasonable notice to the Zone and the City.

D.
Plats and Subdivisions

The Parties agree to cooperate to so that  the City and the County can properly account for all tax accounts within the Zone.  The Zone agrees to use its best efforts to (i) provide such information as the County and the Hidalgo County Appraisal District may reasonably need to properly allocate tax accounts to the Zone, and (ii) provide copies of all plats approved within the Zone to the County Judge, the County Auditor, and the Hidalgo County Appraisal District. 
V.   TERM AND TERMINATION

A.
Agreement Term

This Agreement becomes effective as of the date of the final signature hereto.  The term of this Agreement shall commence with the tax year beginning on January 1, 2005.  This Agreement terminates on the earlier of (i) December 31, 2034; (ii) the termination of the Zone as provided in Section 311.017 of the Texas Tax Code; or (iii) termination by the parties hereto consistent with all applicable laws.   Nothing in this Agreement limits the authority of the Hidalgo County Commissioners Court to extend the term of this Agreement.  Upon termination of this Agreement, the obligation of the County to contribute to the Tax Increment Fund for the Zone shall end; however, any refund obligations of the City, the Zone or any related redevelopment authority shall survive such termination.  


B.
Early Termination

The Zone may terminate pursuant to the provisions of Section 311.017 of the Texas Tax Code.

VI.   MISCELLANEOUS

A.
Severability

In the event any term, covenant or condition herein contained is held to be invalid by any court of competent jurisdiction, such invalidity shall not affect any other term, covenant or condition herein contained.


In the event any term, covenant or condition shall be held invalid and affects in any manner the limitations on the County’s, or any other party’s, contributions or participation, then neither the County, nor any other party, shall have any liability for any incremental or other payments as may otherwise be provided for in this Agreement.


B.
Entire Agreement

This Agreement merges the prior negotiations and understandings of the parties hereto and embodies the entire agreement of the parties, and there are no other agreements, assurances, conditions, covenants (express or implied) or other terms with respect to the covenants, whether written or verbal, antecedent or contemporaneous, with the execution hereof.


C.
Written Amendment

Unless otherwise provided herein, this Agreement may be amended only by written instrument duly executed on behalf of each party.

D.
Notices

All notices required or permitted hereunder shall be in writing and shall be deemed delivered when actually received or, if earlier, on the third (3rd) day following deposit in a United States Postal Service post office or receptacle with proper postage affixed (certified mail, return receipt requested) addressed to the respective other party at the address set out below or at such other address as the receiving party may have theretofore prescribed by notice to the sending party.

The initial addresses of the parties, which any party may change by giving written notice of its changed address to the other parties, are as follows:

	City
	Hidalgo County

	
	

	City Manager
	Hidalgo County Commissioners Court

	P.O Box 204
	Hidalgo County Courthouse

	Penitas, Texas  78576
	100 North Closner Blvd

	
	Edinburg, Texas  78539

	
	Attention:  County Judge


Zone
Reinvestment Zone No. 1

c/o Hawes Hill Calderon, LLP
10103 Fondren Road  # 300
Houston, Texas  77096
Attn:  Bill Calderon


E.
Non-Waiver

Failure of any party hereto to insist on the strict performance of any of the agreements herein or to exercise any rights or remedies accruing hereunder upon default or failure of performance shall not be considered a waiver of the right to insist on, and to enforce by any appropriate remedy, strict compliance with any other obligation hereunder or to exercise any other right or remedy occurring as a result of any future default or failure of performance.


F.
Assignment

No party shall assign this Agreement at law or otherwise without the prior written consent of the other parties.  No party shall delegate any portion of its performance under this Agreement without the written consent of the other parties.


G.
Successors

This Agreement shall bind and benefit the parties and their legal successors.  This Agreement does not create any personal liability on the part of any officer, agent or employee of the City, the Zone or the County.


H.
No Waiver of Immunity

No party hereto waives or relinquishes any immunity or defense on behalf of itself, its trustees, officers, employees, and agents as a result of its execution of this Agreement and performance of the covenants contained herein.

I. Force Majeure


The parties agree that in the event a party’s performance of any obligation under this Agreement is delayed due to the act or failure or delay in acting of another party or another government entity (so long as such failure is not caused by an act or omission of the delaying party), then such party’s time to perform shall be extended by the length of the delay provided that the party whose performance has been delayed gives prompt written notice thereof to the other parties hereto.  The parties further agree that in the event any payment hereunder is miscalculated due to errors in the information provided to the party making the calculation or making the payment based on such calculation, that such payment shall be promptly adjusted upon the parties becoming aware of the miscalculation and agreeing to the proper calculation (e.g., in the event the Hidalgo County Appraisal District omits a tax account that should be in the Zone from calculations of the tax increment attributable to the Zone). It is the parties intention that all of the parties work together in good faith to correct any such delays or miscalculations and that no interest or penalty shall be due with respect to any such delays or miscalculations.

J. Exhibits 

This Agreement includes the following exhibits:


Exhibit 1:  City of Penitas Ordinance No. 2004-05


Exhibit 2:  Project Plan


Exhibit 3:  City of Penitas Ordinance No. 2005-01


IN WITNESS HEREOF, the City, the County and the Zone have made and executed this Agreement in multiple copies, each of which is an original.





CITY OF PENITAS, TEXAS



__________________________________

Mayor

City of Peñitas, Texas



Date: _____________________________

ATTEST: 

______________________________

City Secretary 

City of Peñitas, Texas

Date: __________________________

COUNTERSIGNED:




City Attorney

Date: __________________________





HIDALGO COUNTY, TEXAS


By: __________________________________                                                


Name: J.D. Salinas III



Title:     County Judge            



Date: _________________________________

ATTEST: 

______________________________

Arturo Guajardo, Jr.

County Clerk

Date: __________________________

APPROVED AS TO FORM:
 Atlas & Hall LLP

By: _____________________________________                                                

Name:  Stephen L. Crain

Date:____________________________________

REINVESTMENT ZONE NUMBER ONE,





CITY OF PENITAS, TEXAS 




By: __________________________________





Name: ________________________________





Title:  Chairman, Board of Directors





Date: _________________________________

ATTEST/SEAL:
By:______________________________

Name: ___________________________

Title:  Secretary, Board of Directors

Date: ____________________________

Exhibit 1

City Ordinance No. 2004-05

Exhibit 2

Project Plan

Exhibit 3

City Ordinance (as amended) No. 2005-01
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