STATE OF TEXAS


§

§

COUNTY OF HIDALGO 

§

INTERLOCAL COOPERATION AGREEMENT

BETWEEN HIDALGO COUNTY, TEXAS

AND HIDALGO COUNTY DRAINAGE DISTRICT NO. 1
This Agreement (the “License Agreement” or “Agreement”) is made and entered into as of the ____ day of _______, 2009, by and between HIDALGO COUNTY, TEXAS (“Licensor”) and HIDALGO COUNTY DRAINAGE DISTRICT NO. 1 (“Licensee”), pursuant to the provisions of the Texas Interlocal Cooperation Act, as follows:

WITNESSETH:


WHEREAS, Licensor is a county created under the laws of the State of Texas;

WHEREAS, Licensee is a drainage district created under the law of the State of Texas; 

WHEREAS, Licensee and Licensor, each pursuant to its statutory and constitutional authority, are responsible for maintenance and improvements of certain property within their boundaries, and are desirous to coordinate the provisions of this License Agreement in order to improve drainage within Hidalgo County.
WHEREAS, Licensee intends to clean and remove obstructions from certain drainage ditches which Licensor has acquired from or has obtained permission to utilize from Hidalgo County Irrigation District  No. 1 (the “Ditches”); 
WHEREAS, hurricane season has begun and the Ditches are integral part of the drainage system of Licensee in the area where the Ditches are located;

WHEREAS, Licensor is willing to grant Licensee a license to enter upon Licensor’s Ditches to clean the Ditches in order for Licensee to utilize the Ditches in Licensee’s drainage system in the event of torrential rains;

NOW, THEREFORE, in consideration of the mutual promises herein contained and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:

1. License.  Subject to the terms and conditions contained in this Agreement, Licensor hereby grants to Licensee a non-exclusive license (the “License”) in, over, under and across the Ditches to clean and remove obstructions from the Ditches (the “Permitted Use”), and for no other purpose (the “Project”).  The License is granted solely to the extent of Licensor’s right, title and interest in the Ditches, without any express or implied warranties.  LICENSOR HAS NOT MADE AND DOES NOT HEREBY MAKE AND HEREBY SPECIFICALLY DISCLAIMS ANY REPRESENTATIONS OR WARRANTIES OF ANY KIND OR CHARACTER WHATSOEVER, EXPRESS OR IMPLIED, WITH RESPECT TO THE DITCHES. Licensee has inspected the Ditches, accepts the same “AS IS, WHERE IS, WITH ALL FAULTS,” and agrees that Licensor is under no obligation to perform any work or provide any maintenance, repairs or materials to the Ditches for the benefit of Licensee.  

2. Term of License.  The term of the License shall begin on the date of this Agreement and, subject to paragraph 8 below, shall continue until the earlier of (a) the completion of the Project or (b) November 1, 2009.   Following the termination of the License, the parties shall have no further rights or obligations under this Agreement (except for those obligations that survive the termination or expiration of the License).  In the event Licensee retains possession of the Ditches or any portion thereof after the termination of the License, such possession and use shall be an unlawful detainer, and no tenancy or interest shall result from such possession; Licensee shall be subject to immediate removal.  Licensee shall also pay all damages sustained by Licensor as a result of such holdover.  The damages payable during any holdover period shall be payable to Licensor on demand.  

3. Access to Ditches.  Subject to the terms and conditions of this Agreement, Licensee shall have continuous access to the Ditches on a non-exclusive basis for the Permitted Use; provided, however, such access shall be limited to Licensee, its employees, contractors and other persons under its direct supervision who need to access the Ditches for the Permitted Use.  Neither Licensor nor any of its affiliates, elected officials, officers, employees, agents, representatives, licensees or invitees (collectively, “Licensor Parties”) shall have any responsibility or liability for the conduct or safety of any of Licensee’s elected officials, agents, representatives, contractors, employees, licensees, invitees or any other person afforded access to the Ditches by or on behalf of Licensee while such parties are using any part of the Ditches, EVEN IF ANY LIABILITY, DAMAGE, LOSS, COST, EXPENSE, CLAIM, DEMAND, OR INJURTY IS CAUSED BY THE STRICT LIABILITY OR NEGLIGENCE, (BUT NOT THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT) OF ANY LICENSOR PARTY, it being understood and agreed that Licensee shall be solely liable for any liability, damage, loss, costs, expenses, claims, demands, actions, injury to or death of any such person (or any third party) which results from or arises out of the use of the Ditches by Licensee and/or its elected officials, agents, representatives, contractors, subcontractors, employees, licensees, invitees or any other such person from any cause.  Licensee will keep the Ditches free from all liens and claims, legal or equitable, arising out of its activities, including mechanics' and materialmen's liens.  If a lien or claim is filed by anyone claiming by, through or under Licensee, Licensee will discharge same within 10 days of filing by payment or posting of a surety bond.  The provisions of this paragraph shall survive the termination or expiration of the License.        
4. Maintenance of Ditches.  At all times during the term of the License, Licensee shall maintain the Ditches in a good and safe condition.  Licensee shall comply with all federal, state and local laws, rules, regulations, ordinances applicable to its use of the Ditches.  Without limiting the foregoing, Licensee shall obtain any permits required for the Permitted Use prior to commencing such Permitted Use and shall at all times comply with the requirements of such permits.   
5. Indemnity.  TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, LICENSEE HEREBY FULLY INDEMNIFIES, SAVES, AND HOLDS HARMLESS LICENSOR PARTIES AGAINST ANY AND ALL LIABILITY, DAMAGE, LOSS, COSTS, EXPENSES, CLAIMS, DEMANDS, AND ACTIONS OF ANY NATURE WHATSOEVER, ON ACCOUNT OF PERSONAL INJURY (INCLUDING WITHOUT LIMITATION, WORKERS’ COMPENSATION AND DEATH CLAIMS) OR PROPERTY LOSS OR DAMAGE OF ANY KIND WHATSOEVER, WHICH ARISES, OR IS CLAIMED TO ARISE, DIRECTLY OR INDIRECTLY, OUT OF OR IS, OR IS CLAIMED TO BE, IN ANY MANNER CONNECTED WITH (A) THE USE OR OCCUPANCY OF THE DITCHES BY LICENSEE OR ITS OFFICERS, AGENTS, REPRESENTATIVES, CONTRACTORS, SUBCONTRACTORS, EMPLOYEES, LICENSEES, INVITEES OR ANY OTHER PERSON AFFORDED ACCESS TO THE DITCHES BY OR ON BEHALF OF LICENSEE, OR (B) LICENSEE’S BREACH OF THIS AGREEMENT, INCLUDING ANY LIABILITY, DAMAGE, LOSS, COST, EXPENSE, CLAIM, DEMAND OR ACTION CAUSED BY THE STRICT LIABILITY OR NEGLIGENCE (BUT NOT THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT) OF ANY LICENSOR PARTY.  Licensee must, at its own expense, investigate all such claims and demands, attend to their settlement or other disposition, defend all actions based thereon using counsel satisfactory to Licensor Parties and pay all attorneys’ fees and all other costs and expenses of any kind arising from any aforesaid liability, damage, loss, claims, demands, and actions.  The provisions of this paragraph shall survive the termination or expiration of the License.  
6. Insurance.  At all times during the term of the License, Licensee shall keep and maintain in full force and effect, and shall cause its contractors to keep and maintain in full force and effect, commercial general liability insurance covering injury or death of any person and damage to or destruction of property occasioned by, arising out of, or in connection with the use, occupancy or condition of the Ditches, and an automobile liability insurance covering injury or death of any person and damage to or destruction of property occasioned by, arising out of, or in connection all owned, non-owned, hired and borrowed automobiles.  Such policies shall (a) be written on an occurrence basis and provide for the coverage to be primary and not contributory with any insurance carried or maintained by Licensor Parties, (b) contain a combined single limit of not less than $5,000,000 with respect to each general liability policy and not less than $500,000 with respect to each automobile liability policy for injury to or death of any person(s) or property damaged or destroyed, (c) be endorsed to provide that each insurer thereunder waives its right of subrogation against or contribution from Licensor Parties, and (d) be written by an insurance company or companies licensed to do business in Texas and otherwise reasonably satisfactory to Licensor.  Licensee shall promptly deliver to Licensor policies or certificates of insurance evidencing all required insurance required to be maintained hereunder. Renewals thereof shall be delivered to Licensor at least ten (10) days prior to the expiration of the policy.  Licensee shall maintain such other insurance coverages, including Worker’s Compensation, as are required by any federal, state or local laws, rules, regulations, ordinances or permits applicable to its activities, including the Permitted Use.  Notwithstanding the foregoing, to the extent permitted by applicable law, Licensee may self-insure against the risks that would otherwise be covered by the insurance policies described above, but only if (a) Licensee has the financial capacity to adequately self-insure against such risks and (b) Licensee causes each of its contractors to keep and maintains in full force and effect the insurance coverages required by this paragraph at all times during the term of the License.
7. Hazardous Materials.  Licensee will not cause or permit the storage, use, generation or disposition of Hazardous Materials in or about the Ditches without the prior written consent of the Licensor.  A "Hazardous Material" is any substance (a) the presence of which requires notification, investigation or remediation under applicable federal, state or local laws, rules, regulations, ordinances and permits; or (b) which is defined, listed or regulated by any governmental authority as a "hazardous waste", "extremely hazardous waste", "solid waste", "toxic substance", "hazardous substance", "hazardous material" or "regulated substance", or otherwise regulated under applicable laws, rules, regulations, ordinances and permits, including the Comprehensive Environmental Response, Compensation and Liability Act of 1980 and similar statutes. TO THE FULLEST EXTENT ALLOWED BY APPLICABLE LAW, LICENSEE WILL INDEMNIFY AND DEFEND THE LICENSOR PARTIES AGAINST ALL LIABILITIES, CLAIMS, LOSSES, DAMAGES, COSTS AND EXPENSES (INCLUDING ATTORNEYS’ FEES AND COURT COSTS) ARISING, OR ALLEGED TO ARISE, OUT OF ANY DEPOSIT, SPILL, DISCHARGE OR OTHER RELEASE OF HAZARDOUS MATERIALS THAT OCCURS IN OR FROM THE DITCHES AS A RESULT OF THE ACTIONS OR OMISSIONS OF ANY OF LICENSEE’S OFFICERS, AGENTS, REPRESENTATIVES, CONTRACTORS, SUBCONTRACTORS, EMPLOYEES, LICENSEES, INVITEES OR ANY OTHER PERSON AFFORDED ACCESS TO THE DITCHES BY OR ON BEHALF OF LICENSEE WHILE SUCH PARTIES ARE USING ANY PART OF THE DITCHES.
8. No Sublicense or Assignment.  Licensee shall not assign its rights under this Agreement or grant any sublicense with respect to all or any portion of the Ditches without the prior written consent of Licensor.  Any occupancy or use arrangement, assignment or sublease made without the prior written consent of Licensor shall be null and void.
9. No Interest in Real Property.  The License, this Agreement nor the use of the Ditches for the Permitted Use or otherwise shall be construed to confer any interest or estate of any kind whatsoever in the Ditches to Licensee or to create a partnership or joint venture between Licensor and Licensee.
10. Subordination to Mortgages.  The License and this Agreement shall be subject and subordinate to any mortgage, deed of trust or other lien presently existing or hereafter filed against the Ditches by any bona fide third party lender of Licensor and to any renewals, modifications, consolidations, refinancings, and extensions thereof.  This provision is hereby declared by the parties to be self-operative and no further instrument shall be required to effect such subordination.  
11. Default By Licensee.  It shall be a default by Licensee under this Agreement if Licensee fails to comply with any term, provision, condition or covenant of this Agreement.  Upon the occurrence of such a default, Licensor shall have the option to (a) proceed to cure such failure and Licensee shall immediately reimburse Licensor for the costs thereof upon demand, (b) terminate the License by giving notice of such termination to Licensee, in which event Licensee shall immediately surrender the Ditches to Licensor and the parties shall have no further obligations under this Agreement (except for those obligations that survive the termination or expiration of the License) or (c) exercise any remedies that may be available to it at law or in equity.
12. Limitation of Licensor’s Liability.  Redress for any claims against Licensor under this Agreement shall only be made against Licensor to the extent of Licensor’s interest in the Ditches, and Licensor shall not be liable for any deficiency.  In no event will Licensee have the right to levy execution against any other property of Licensor or any other Licensor Party.  In no event will Licensor or any other Licensor Party be liable to Licensee for consequential or special damages.  The obligations contained in this Agreement to be performed by Licensor will be binding on Licensor and Licensor’s successors and assigns only during their respective periods of ownership. 
13. Notices.  Any notice, request, demand, consent, approval or other communication required or permitted hereunder or by law shall be deemed given or made only if in writing.  Notice may be given by fax, hand delivery, or certified mail, postage prepaid, and is deemed received on the day faxed or hand delivered or on the first day after deposit if sent certified mail.  Notice must be addressed as follows:
If to Licensor:

Hidalgo County 

Attention:  County Judge





P.O. Box 758





Edinburg TX 78540-0758

If to Licensee:
Hidalgo County Drainage District No. 1

902 N. Doolittle Road

Edinburg, Texas 78539

or to such other address as either party may designate by written notice to the other.

14. Miscellaneous.  This Agreement shall be binding upon the parties hereto, their successors and permitted assigns, and shall become effective only after the full execution and delivery hereof by Licensor and Licensee.  This Agreement constitutes the entire, integrated agreement between Licensor and Licensee regarding the subject matter hereof, shall replace all prior negotiations, agreements or representations, whether written or oral, and may only be modified in writing signed by all of the parties to be bound.  All headings and captions used herein are for convenience only and are of no meaning in the interpretation or effect of this Agreement.  Unless the context otherwise requires, singular includes the plural and plural the singular, and masculine, feminine and neuter genders are interchangeable.  The word "including" does not exclude other items which are not specifically described.  If any term or provision hereof is declared by a court of competent jurisdiction to be illegal or invalid, such illegal or invalid term or provision shall not affect the balance of the terms and provisions hereof.  No claim of waiver, consent, or acquiescence with respect to any provision of this Agreement shall be made against any party hereto except on the basis of a written instrument executed by or on behalf of such party.  However, the party for whose unilateral benefit a condition is herein inserted shall have the right to waive such condition. The failure by any party to insist on any one or more instances upon the performance of any covenant, agreement, or condition of this Agreement or to exercise any right or privilege herein conferred shall not be construed as a waiver of any such covenant, agreement, condition, right, or privilege.  Time is of the essence of this Agreement and each and every provision of this Agreement.  Although drafted by Licensor, this Agreement must, in the event of any dispute over its meaning or application, be interpreted fairly and reasonably, and neither more strongly for or against either party. This Agreement is not intended to give or confer any benefits, rights, privileges, claims, actions or remedies to any person or entity as a third party beneficiary, decree, or otherwise.  This Agreement is being executed and delivered, and is intended to be performed, in the State of Texas, and the laws of such State shall govern the validity, construction, enforcement, and interpretation of this Agreement, unless otherwise specified herein.  The parties agree that exclusive venue for any action brought for breach of this Agreement shall lie in Hidalgo County, Texas.  This Agreement may be executed in any number of identical counterparts. If so executed, each of such counterparts is to be deemed an original for all purposes, and all such counterparts shall, collectively, constitute one agreement, but, in making proof of this Agreement, it shall not be necessary to produce or account for more than one such counterpart.  

IN WITNESS WHEREOF, this Agreement is executed as of the day first written above.

LICENSOR:


HIDALGO COUNTY, TEXAS

By:
___________________________


J.D. Salinas, III, County Judge
ATTEST:

___________________________

Arturo Guajardo, Jr., County Clerk
LICENSEE:


HIDALGO COUNTY DRAINAGE DISTRICT NO. 1
By:
___________________________


Name:______________________


Title:_______________________
APPROVE AS TO FORM:

ATLAS & HALL, LLP
_____________________________

By:  Stephen Crain
EXHIBIT A
DITCHES

(see page(s) following attached hereto)
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