ORDER NO. _______

AN ORDER OF THE COUNTY OF HIDALGO AUTHORIZING THE SALE OF CERTAIN PERSONAL PROPERTY AND THE FINANCING THEREOF TO THE HIDALGO COUNTY DRAINAGE DISTRICT NUMBER ONE (“DRAINAGE DISTRICT”); APPROVING CERTAIN INSTALLMENT PURCHASE TERMS MADE PAYABLE BY THE DRAINAGE DISTRICT FROM AVAILABLE FUNDS OF THE DRAINAGE DISTRICT; SUBJECT TO ANNUAL APPROPRIATION; PRESCRIBING THE TERMS AND FORM THEREOF; PROVIDING FOR THE PAYMENT OF THE PRINCIPAL THEREOF AND INTEREST THEREON; AND APPROVING OTHER MATTERS INCIDENT THERETO. 

ARTICLE I

FINDINGS AND DETERMINATIONS
1.1.
Findings and Determinations.  It is hereby officially found and determined as follows: 

(a)
The County of Hidalgo (the “County”) and Hidalgo County Drainage District No. One (the “Drainage District”) have entered a Master Interlocal Agreement dated December 6, 2008, and entered into by these governmental units to accomplish the aerial photography, mapping and engineering of certain drainage projects for the cooperative benefit of the County and of the District (the “Master Agreement”); and

(b)  The Master Agreement was subsequently amended by that FIRST AMENDED MASTER AGREEMENT FOR JOINT PROJECTS AND SHARING COST OF PLANNING, AERIAL PHOTOGRAPHIC MAPPING, ENGINEERING DESIGNS, ENVIRONMENTAL STUDIES; USE OF PLANS, AERIAL PHOTOGRAPHIC MAPS AND ENGINEERING DESIGNS; ACQUISITION OF RIGHTS-OF-WAY TO BE USED FOR STORM AND FLOOD DRAINAGE PROJECTS AND ACQUISITION OF CONSTRUCTION AND MAINTENANCE EQUIPMENT BY POLITICAL SUBDIVISIONS IN HIDALGO COUNTY dated __________________(the “First Amended Interlocal Agreement”) for purpose of undertaking the joint improvement of the County’s storm drainage facilities (the “Project”).  It is the intention of the parties that the First Amended Interlocal Agreement accomplish the purpose of the further design, financing and construction of additional drainage facilities to benefit both the County and the District;
(c)
The District is authorized by the Public Property Finance Act, Local Government Code, Section 271.001, et seq., Vernon’s Texas Civil Statutes, as amended (the "Finance Act"), to purchase, acquire or use certain equipment and machinery (the “Equipment”) and finance its purchase thereof as necessary for the efficient and economic operation of the District.

(d)
The County and the District are further authorized under Local Government Code, Section 561.002(a), to enter into joint project agreements in order to accomplish the joint design, construction and management of a drainage system (the “Joint Project Act”).
(e)
The County and the District, may, under the terms of the Interlocal Government Cooperation  Act, enter cooperative agreements.

(f)
Texas Local Government Code Section 263.152 (a)(1) authorizes the County to sell the County’s surplus or salvage property to another County or to a policitcal subdivision, including the District.  The competitive bidding requirements imposed by Texas Local Government Code Section 263.152 will not apply in that instance.  Surplus property is defined to exclude “salvage” property under Section 263.12 and the County need not hold surplus property for any time period of possession or use before being deemed “surplus”.

(g) The District desires to jointly acquire with District certain equipment to used for the construction and maintainence of a drainage system and enter one or more installment purchase and financing agreements with the District under the authority of laws of the State of Texas, and in particular, the Finance Act and the Joint Project Act, to acquire certain Equipment under terms considered appropriate by the County’s and the District’s respective governing bodies.
(h)
The County and the District have arranged for jointly acquiring the Equipment for the purpose of jointly undertaking the construction and maintenance of parts of a storm drainage system (the “Project”).  The County anticipates selling the Equipment to the Drainage District for a sum equal to the lesser of its fair market value or its purchase price depending whether at the time of the transfer and sale the Equipment is new or used.  The County may rely on authority for the installment sale and  transfer  of the Equipment on any express authority granted by State law, including, but not limited to (i) the Interelocal Government Cooperation Act, (ii) the Finance Act, (iii) the Joint Project Act, or, the County may, in addition, declare the Equipment surplus property under the provisions of Texas Government Code §263.to accomplish the installment sales-purchase.
(i)  Under the Joint Project Act, the agreement between the County and District may contain any provisions considered necessary by the parties. Further, under the agreement, one or both may own the project and maintain the project while one or both contributes to the expenses of maintenance.

(j)
The County and District have entered into and adopted the First Amended Interlocal Agreement that sets out the terms and conditions pursuant to which the County and District will jointly undertake the Project.

(k)
The County and the District have adopted a Subsidiary Agreement between the  acquisition of equipment to be used for the construction and maintenance of extensions of the main Floodwater (MFW) Channel Expansion; and an Installment Sale and Purchase Agreement covering the purchase of certain personal property (the “Installment Purchase Agreement); and for the purpose of setting more specifically their agreement regarding the sale and transfer of the Equipment from County to the District
ARTICLE II

DEFINITIONS AND INTERPRETATIONS
2.1.
Definitions.  As used herein, the following terms shall have the meanings specified unless the context clearly indicates otherwise: 


Acceptance Certificate.  A Certificate of the Drainage District, in substantially the form set forth in Attachment “B” hereto, by which the Drainage District accepts delivery of the Equipment sold by the County and authorizes the County’s Purchasing Department to disburse funds from the Escrow, if any, for payment of the purchase of said Equipment.


Acceptance Date.  Unless otherwise agreed to by the prior written consent of the Drainage District, the date on which the Acceptance Certificate is executed and delivered by the Drainage District to the County in connection with this Agreement.


Additional Payments.  Any payments required to be made by the Drainage District representing expenses which may have been advanced by the County, including expenses for repairs, maintenance, shipment and insurance costs, if any of the Equipment, pending transfer to the Drainage District.

Agreement.  This Agreement.


Authorized Officer.  In the case of the County, the County Judge or some authorized officer of the County, and when used in reference to an act or document of the Drainage District, means the County Judge or some authorized officer of the Drainage District expressly designated to accomplish the purpose of acceptance of the   Equipment upon its transfer.
Available Funds. All funds of the Drainage District which are legally available for payment of its maintenance and operation expenses. 

Commissioners Court. The Commissioners Court of the County of Hidalgo, Texas. 

County. The County of Hidalgo, Texas. 


Closing.  The date of delivery of all executed documents related to an Acceptance Certificate.


Equipment Acquisition Account.  An account on the books and records of the Drainage District, or otherwise designated and established by the Drainage District to account for disbursement of Drainage District available funds for purchase of the Equipment.  

Equipment Acquisition Agreement.  Each of the purchase agreements for the acquisition of machinery and equipment pursuant to this Agreement.

Equipment.  The property to be acquired by the Drainage District from the County which shall be described in the form set out in Attachment “A” hereto which will be attached to a Schedule, together and with any and all additions, modifications, attachments, replacements and parts thereof.

Escrow.  A fund which may be maintained by the County on behalf of the County and the District and containing funds, if any, advanced by the District for the purchase by District of the Equipment, of an interest in the Equipment or payment for the reasonable cost of the temporary use of the Equipment, and for any other related expenses reimburseable to the County.
Installment Purchase Agreement. The specimen instrument which substantially sets out in full beginning at Article IV hereunder the documents and procedure for the installment sale and purchase of the Equipment between the County and the District.
Order. This Order and all amendments hereof and supplements hereto. 

Payments. The scheduled payments of principal and interest, if any, and costs credited toward the Purchase of the Equipment by the Drainage District under a Schedule approved hereunder.


Purchase Price.  The purchase price for Equipment.


Schedule. One or more specifically numbered schedules authorized hereunder, between the Drainage District and the County, incorporating the provisions of the Order and containing a description of the Equipment to be purchased, the Purchase Price, certain attachments and an amortization schedule, if necessary.

Vendor or Vendors.  The original vendor or seller of the Equipment.

ARTICLE III

Acquisition of Equipment; Conditions Precedent.

3.1.
County has ordered or shall order the Equipment pursuant to one or more Equipment Purchase Agreements from one or more Vendors in compliance with the competitive procurement procedures authorized under state law.  County shall remain liable to each such Vendor with respect to its duties and obligations in accordance with the Purchase Agreements and County shall solely bear the risk of loss with respect to any loss or claim relating to any acquired item of Equipment covered by the Equipment Purchase Agreement. The Drainage District shall have no obligation directly to any County or supplier and shall never be considered a beneficiary of any contract between the County and a vendor.
3.2.
The obligation of the Drainage District to acquire any Equipment or an interest in the Equipment whether at the time of its procurement by the County under the Joint Project Act, the Interlocal Cooperation Act or if and when the County should declare the Equipment “surplus” property under the provisions of Tex. Loc. Gov. Code §263.152, and to pay or provide other consideration for the Equipment or to advance deposit funds in escrow, if any, is strictly subject to the receipt by the Drainage District of certain documents and the satisfaction of the certain conditions, as follows, all of which shall be satisfactory in form and substance to the Drainage District:

(i)
County shall have procured the Equipment in accordance with a competitive procurement procedure as required by state law and shall have completed a Schedule for each Vendor containing all of the information and certifications as set out in Attachment “A-1”.

(ii)
Drainage District shall have accepted the Equipment (or agreed to accept) by delivery to the County of an Acceptance Certificate in the form of Attachment “B”, whereupon the item of Equipment shall immediately becomes property of the Drainage District;
(iii)
This Agreement, Attachments “A”, “B”, and “C”, duly executed and delivered by County in connection with every Schedule;

(iv)
Evidence of insurance as required under section 8.4 hereof; 

(vii) Assignment to the Drainage District of all warranties on the Equipment;

(vi)
Such other documents, instruments, certifications or other items as may be reasonably required by the Drainage District or by its legal counsel.
3.3.
Upon satisfactory tender of all documents and conditions set out in section 3.2, the Drainage District shall, in the case funds have been advanced to the District into Escrow, as permitted in paragraph 3.4 hereof, release the funds to County, deliver to County the Purchase Price in full for the Equipment or enter into an Installment Purchase Agreement that provides for payment of the purchase price or market value of the Equipment over time under the terms set out in the applicable Schedule, and payment of all related costs, all in accordance with the provisions of this Agreement.
3.4  The Drainage District may at any time advance funds hereunder to the escrow held by the County to assure the County of the Drainage District’s commitment to pay its share of the Project from year to year.  The form of the Escrow Agreement shall be determined by the Parties.
3.5
All payments by the District to County under the Equipment Acquisition Account shall be from the District’s maintenance tax revenues, it being understood that the payments by the Distict and the sale by the County are expressly undertaken under the authority, among other other state authority, Texas Local Government Code Sections 263.152, 561.002, 561.002(a), 561.002(b) & 561.002(c).

ARTICLE IV

TERMS OF THE INSTALLMENT PURCHASE AGREEMENT

A Master Installment Sale and Purchase  Agreement for the sale and transfer of the Equipment by the County to the Drainage District shall be, substantially, in the following form and contain all of the attachments set out herein. The Master Installment Sale and Purchase Agreement shall contain all of the terms and conditions for each individual installment sale entered into and such terms and conditions shall be incorporated thereunder whether set therein in full or not.
4.1.
Amount, Purpose and Authorization.  The Installment Purchase Agreement is adopted by the Drainage District under and pursuant to the authority of, and in conformity with, section 271.001 et seq, Local Government Code, in the total authorized aggregate principal amount of ______________________ DOLLARS ($_____________) to finance the acquisition of the Equipment to be used by the Drainage District. A schedule of the Equipment is attached hereto as Attachment “A”.
4.2.
Designation and Dated Date.  Each Installment Purchase Agreement shall be designated as the "Hidalgo County Drainage District No. One Equipment Purchase Agreement, Series 2009" and shall be numbered sequentially beginning with the number “01”, shall be dated and shall implicitly incorporate the terms of the Master Installment Purchase Agreement (the "Agreement").  If appropriate, and agreed to by the parties, the Agreement shall bear interest at the rate set forth in Section 4.4 of this Agreement.  Any Schedule executed and incorporating the terms hereunder for the installment purchase of any Equipment shall make reference to the Master Installment Purchase Agreement.

4.3.
Execution of Agreement; Seal.  The Agreement shall be signed on behalf of the Drainage District by the County Judge and countersigned by the County Clerk and the official seal of the Drainage District shall be impressed or placed in facsimile thereon.  Any Schedule and the attachments and exhibits thereto or other attachments may be signed by the County Judge and countersigned by the County Clerk.  If any officer of the Drainage District whose signature shall be on the Agreement shall cease to be such officer before the authentication of the Agreement or before the delivery of the Agreement, such signature shall nevertheless be valid and sufficient for all purposes as if such officer had remained in such office.
4.4.
Terms of Payment.  The interest rate which the County may, in its discretion, apply to the installment purchase of any piece of equipment shall never exceed the applicable rate which the County is required to pay on its then outstanding Certificates of Obligation, Series 2009B or 2010.  Principal and interest shall be due and payable (in the principal amounts set out in the applicable Amortization Schedule for Installment Purchase) on September ____ of every year, beginning September ___, 2010 and continuing thereafter until September ____, 2030, on which last mentioned date the entire unpaid balance of principal and interest then owing shall become immediately due and payable.  The Drainage District may, with the approval of the County, prepay all or any part of the principal of the Agreement before maturity without penalty, and interest shall immediately cease to accrue on any amount so prepaid.

4.5.
 Interest Accrual.  Notwithstanding any other term, condition, requirement or provision contained in this Agreement, interest on this Agreement shall continue to accrue and be payable to the County so long as the Agreement remains unpaid and outstanding.  
4.6.
Payments to Be Unconditional.  The obligations of the Drainage District to make the Payments and Additional Payments and fees due hereunder, as well as to perform and observe all other covenants hereunder, shall be absolute and unconditional in all events, without abatement, diminution, deduction, set-off or defense for any reason, including without limitation, any failure of the Equipment to be delivered or installed, any defects, malfunctions, breakdowns or infirmities in the Equipment or any accident, destruction or unforeseen circumstances.  

ARTICLE V

SECURITY FOR THE AGREEMENT; USE OF PROCEEDS

5.1.
Equipment Purchase Agreement Account.  

A special fund entitled " Hidalgo County Drainage District No. One Equipment Purchase Agreement, Series 2009 Purchase Account (the "Equipment Purchase Agreement Account") is hereby created and shall be established and maintained by the Drainage District on its books of account.  The Equipment Purchase Agreement Account shall be used to pay the interest on and principal of the Agreement.


5.2.
No Debt Created.  This Agreement shall not constitute a debt or liability obligation of the State of Texas or a general obligation of the Drainage District or any political subdivision of the State of Texas, or a pledge of the faith and credit or taxing power of the State of Texas, or Drainage District, or any political subdivision of the State, but shall be a special obligation payable solely from the available funds of the Drainage District subject to the provisions hereof.

5.3.
Covenants.  The Drainage District covenants and agrees that it will faithfully perform at all times any and all covenants, undertakings, stipulations, and provisions contained in this Agreement; that it will promptly pay or cause to be paid the Payments on the Agreement and on each Schedule, on the dates and in the places and manner prescribed in the Agreement.

ARTICLE VI

DEFAULT AND NON-APPROPRIATION

6.1.
Non-appropriation.  Subject to the requirement of prior notice herein, in the event sufficient funds are not appropriated for the payment of all Payments required to be paid in the next succeeding fiscal year, then the Drainage District may terminate this Agreement at the end of a current fiscal year prior to such proceeding fiscal year, and the Drainage District shall not be obligated to acquire additional Equipment or make the Payments provided for in this Agreement for the subsequent fiscal year.


6.2.
Remedies on Non-appropriation. 



(a) Upon non-appropriation on one or more Schedules hereunder, this Agreement shall terminate at the end of the fiscal year for which sufficient funds have been appropriated, and the Drainage District shall immediately, upon the expiration of the said fiscal year, surrender possession and control of all Equipment acquired under any Schedule hereunder which has not been paid in full by the Drainage District. The Drainage District shall provide the County written notice of such non-appropriation and non-availability within 72 hours following action by its governing body which constitutes failure to appropriate funds sufficient to pay the Payments during the succeeding Fiscal Year.

(b) Upon termination of this Agreement for non-appropriation, if the Drainage District has not delivered possession and control of the Equipment to the County and conveyed or released its interest in the Equipment as therein required, the termination shall nevertheless be effective, but to the extent authorized by State Law, the Drainage District shall continue to be responsible, from and to the extent of available funds as provided in this agreement for the payment of damages in an amount equal to the amount of Payments thereafter coming due which are attributable to the number of days during which the Drainage District fails to take such actions.

6.3.
Intent to Continue Payments. The Drainage District presently intends to continue each of the installment purchase agreements set out separately in each Schedule issued or to be issued hereunder for the entire installment purchase term and to pay all Payments or other transfers and payments required hereunder.  The Drainage District reasonably believes that funds in an amount sufficient to make all such Payments or other transfers and payments will be available for such purposes.

6.4.
Events of Default Defined. The terms "events of default" and "default" shall mean, whenever they are used in this Agreement, with respect to the Equipment, any one or more of the following events:

(a)
After execution hereof and appropriation of funds for a subsequent fiscal year by the governing body of the Drainage District, failure by the Drainage District to make a Payment or any other payment required to be paid hereunder at the time specified herein from funds appropriated by the Drainage District, and such failure continues for ten (10) calendar days after the due date thereof;

(b)
Failure by the Drainage District to observe and perform any covenant, condition or agreement on its part to be observed or performed by it hereunder, other than as referred to in subsection (a) of this section, and such failure is not cured within twenty (20) calendar days after written notice thereof is provided to the Drainage District by County; or

6.5.
Remedies Upon Default. Whenever any event of default referred to in this section shall have happened and be continuing with respect to any Equipment on any Schedule, the County shall have the right, to the extent permitted by law, at its option and without any further demand or notice, to take one or any combination of the following remedial steps:

(a) With or without terminating this Agreement, or a Schedule hereunder, declare all Payments due or to become due during the then current fiscal year to be immediately due and payable by the Drainage District to the extent Available Funds are appropriated, whereupon such Payments shall be, to the extent permitted by State law, immediately due and payable;

(b) With or without terminating this Agreement or a particular Schedule, re-enter and take possession of the Equipment and exclude the Drainage District from using the Equipment; however, if this Agreement or a particular Schedule has not been terminated, the County shall return possession of the Equipment to the Drainage District when the event of default is cured (and the Drainage District has made payment of all costs and expenses incurred by the County in taking and maintaining possession of the Equipment), and, further, the Drainage District shall, during such period of repossession by the County without termination of this Agreement or a Schedule, to the extent funds have been appropriated for such purposes, continue to be responsible for the Payments due or to become due during the period of time of the fiscal year for which funds are appropriated;

(c) With or without terminating this Agreement, or a Schedule, take possession of the Equipment, and, if authorized by law, sell, lease or sublease the Equipment (or any portion thereof), and, to the extent funds have been appropriated for such purposes, hold the Drainage District liable for the difference between (i) the Payment and other amounts paid by a third party pursuant to such sale, lease or sublease and (ii) the balance of the Payments, and other amounts due or to become due during the Fiscal Year for which the appropriation of funds was made by the Drainage District; provided, however, nothing contained herein shall impose an obligation upon the County so to sell, lease or sublease the Equipment, and any excess proceeds from such disposition shall be returned to the Drainage District;

(d) Take whatever action at law or in equity may appear necessary or desirable to collect the Payments then due and thereafter to become due during the Fiscal Year or to enforce performance and observance of any other obligation, agreement or covenant of the Drainage District under this Agreement or a Schedule; or

(e) Sell, transfer or otherwise dispose of the Equipment or any interest in the Equipment, including, but not limited to, any interest in the Equipment and including any lease, sublease, license, privilege or right acquired as the result of the exercise of any of the other remedies specified in this Agreement.

6.6.
Reversion During Event of Default.  In the event of an event of default hereunder and for so long as such event of default is continuing, all interest of the Drainage District in the Equipment shall be revested immediately in and shall revert to the County.

ARTICLE VII
PREPAYMENT; PURCHASE.

7. 1.
Purchase Rights.  The Drainage District shall be entitled to full title and all ownership interests in the Equipment identified in a particular Schedule:

(a)
Upon payment in full of all Payments of the applicable Schedule and all other amounts due under this Agreement, with respect to such Schedule; or

(b)
Upon written notice by Drainage District delivered at least thirty (30) days in advance of any date on which a Payment is due, and upon the payment on such date of the Payment due, the Purchase Price, and all other amounts owed by Drainage District hereunder.

7.2 Optional Prepayment. Drainage District shall have the right to prepay the outstanding principal balance of each Schedule hereunder, in full at any time, provided, that as conditions precedent to the Drainage District’s right to make, and the County’s obligation to accept, any such prepayment: (i) the County shall have actually received the notice required in section 7.1 above providing the amount of principal which will be prepaid (the “Prepaid Principal”) and the date (the “Prepayment Date”) on which the prepayment will be made; and (ii) each such prepayment shall be in the amount of 100% of the principal amount to be prepaid, plus accrued unpaid interest thereon to the Prepayment Date, plus any other sums which have become due to the County under such Schedule on or before the Prepayment Date, but which have not been paid, provided, however, in no event shall any prepayment cause the interest rate on any Schedule to exceed the maximum interest rate allowed for similar governmental obligations pursuant to Chapter 1204, Texas Government Code, as amended, or other applicable laws in effect as of the date of such Schedule. 

7.3 Consummation of Purchase.  The County’s security interest in the Equipment identified in a particular Schedule shall be terminated and released automatically in conjunction with the receipt of the full Purchase Price or the final Payment due thereunder plus any other amounts then due from Drainage District hereunder, unless an Event of Default hereunder shall have occurred and be continuing as of such date.  Such date may at the discretion of the County be extended for such additional period as the County reasonably determines to be necessary.  On such date, the County shall deliver to Drainage District such deeds, termination statements, bills of sale and other documents and instruments as Drainage District shall reasonably require to evidence the transfer of all right, title and interest of the County in such Equipment to Drainage District free and clear of all liens and encumbrances created by or arising, directly or indirectly, through the County.

ARTICLE VIII

RESPONSIBILITIES OF DRAINAGE DISTRICT; COVENANTS

8.1.
Care and Use of Equipment.  The Drainage District shall use the Equipment in a careful and proper manner, in compliance with all applicable laws and regulations, and at its sole cost and expense, service, repair and maintain the Equipment so as to keep the Equipment in good condition, repair, appearance and working order for the purposes intended, ordinary wear and tear excepted, and shall replace any part of the Equipment as may from time to time become worn out, lost, stolen, destroyed or damaged or is unfit for use.  Any and all such additions to or replacements of the Equipment and all parts thereof shall constitute accessions to the Equipment and shall be subject to all the terms and conditions of this Agreement and included in the term “Equipment” as used in this Agreement or in any Schedule hereunder.  If requested by the County, the Drainage District shall enter into or cause to be entered into, and maintained in full force and effect during the term of this Agreement, standard maintenance contracts satisfactory to the County covering the Equipment and shall comply with all its obligations thereunder.  The Drainage District shall furnish evidence to the County of such signed maintenance agreement at or prior to the date of this Agreement and the payment of all charges and premiums therefor.  Substitute maintenance may be used if necessary and if first approved by the County in writing.  Upon the early termination of this Agreement pursuant to section 6.1 or 6.4, the Drainage District shall return the Equipment at its sole expense to the County at a place designated by the County in the same condition as originally received, ordinary wear and tear excepted, and in a condition which will permit the County to be eligible for such standard maintenance contract without incurring any expense to repair or rehabilitate the Equipment.

8.2.
Inspection.  The County shall have the right upon reasonable prior notice to the Drainage District to enter onto and upon the premises where the Equipment is located to inspect the Equipment and observe its use during normal business hours.

8.3.
Utilities.  The Drainage District shall pay all charges for gas, water, steam, electricity, light, heat or power, telephone or other utility service furnished to or used on or connection with the Equipment during the period of the Agreement.  There shall be no abatement of Payments on account of interruption of any such services.

8.4.
Insurance. The Drainage District shall maintain or cause to be maintained (a) casualty insurance naming County as additional insured and loss payee and insuring the Equipment against loss or damage by fire and all other risks covered by the standard extended coverage endorsement then in use in the State, and any other risks reasonably required by the County, in an amount at least equal to the Purchase Price of the Equipment and with such deductibles as the County may require in its sole discretion; (b) liability insurance that protects the County from liability in all events in form and amount satisfactory to the County; and (c) worker’s compensation coverage as required by the laws of the State; provided that, with the County’s prior written consent, the Drainage District may self-insure against the risks described in clause (a).  Upon request, the Drainage District shall furnish to the County evidence of such insurance or self-insurance coverage.  The Drainage District shall not cancel or modify such insurance or self-insurance coverage in any way that would affect the interests of the County without first giving written notice thereof to the County at least thirty (30) days in advance of such cancellation or modification.

8.5.
Risk of Loss.  The Drainage District shall bear all risk of loss to the Equipment, after delivery of the Equipment to the Drainage District, and in the event of loss or damage thereto, the Drainage District shall as its option either (i) continue to make the Payments due hereunder and repair or replace the Equipment as mutually agreed between the Drainage District and the County, or (ii) purchase the Equipment for the Purchase Price.

8.6.
Performance by Bank of County’s Responsibilities; Advances.  In the event the Drainage District shall fail to keep the Equipment in good repair and working order, the County may, but shall be under no obligation to, maintain and repair the Equipment and pay the costs thereof.  Any performance required of the Drainage District or any payments required to be made by the Drainage District may, if not timely performed or paid, may be performed or paid by the County, and in that event, the County shall be immediately reimbursed as Additional Payments by the Drainage District for such payments and for any costs and expense, legal or otherwise associated with the payments or other performance by the County, with interest per annum thereon at the maximum rate for governmental obligations under Chapter 1204, Texas Government Code, as amended, or other applicable laws in effect as of the date such costs are incurred.

8.7.
Warranties.  Except for representations, warranties and service contracts relating to the Equipment made or entered into by the manufacturers or suppliers of the Equipment, all of which are hereby assigned to the Drainage District, the County has made and makes no representation or warranty, express or implied, and assumes no obligation with respect to the title, merchantability, condition, quality or fitness of the Equipment described in Schedule for any particular purpose or the conformity of the Equipment to specifications or purchase order, its design, delivery, installation or operation.  All claims or actions on any warranty so assigned to the County shall be made or prosecuted by the Drainage District, at is sole expense.

ARTICLE IX

DAMAGE AND  DESTRUCTION 

9. 1.
Damage, Destruction and Condemnation.  Unless the Drainage District shall have exercised its option to purchase the Equipment by making payment of the Purchase Price and any other amounts then due from the Drainage District hereunder, as provided in this Agreement and the related Schedule, if, prior to the termination of the applicable Installment Purchase Term, (a) the Equipment or any portion thereof is destroyed, in whole or in part, or is damaged by fire or other casualty, the Drainage District and the County will cause the net proceeds (as hereinafter defined) of any insurance claim be applied to the prompt replacement, repair, restoration, modification or improvement of the Equipment.  Any balance of the net proceeds remaining after such work has been completed shall be paid to the County.

Notwithstanding the foregoing, the Drainage District may elect to replace the Equipment.  If the Drainage District elects to replace any item of the Equipment (the “Replaced Equipment”) pursuant to this Section, the replacement equipment (the “Replacement Equipment”) shall be of similar type, utility and condition to the Replaced Equipment and shall be of equal or greater value than the Replaced Equipment.  The Drainage District shall represent, warrant and covenant to the County that each item of Replacement Equipment is free and clear of all claims, liens, security interests and encumbrances, excepting only those liens created by or through the County, and shall provide to the County any and all documents as the County may reasonably request in connection with the replacement, including, but not limited to, documentation in form and substance satisfactory to the County evidencing the County’s security interest in the Replacement Equipment.  The County and the Drainage District hereby acknowledge and agree that any Replacement Equipment acquired pursuant to this paragraph shall constitute “Equipment” for purposes of this Agreement and the related Schedule.  The Drainage District shall notify the County as soon as possible of its election to replace Equipment in accordance with the foregoing, and in any event, the Drainage District shall complete the documentation of Replacement Equipment on or before the next Payment date after the occurrence of a casualty event, or be required to exercise the purchase option with respect to the damaged Equipment.

ARTICLE X

TITLE TO EQUIPMENT; SECURITY INTEREST.

10.1.
Title.  During the Installment Purchase Term, legal title to the Equipment governed by Schedule shall, so long as no Event of Default has occurred and is continuing under such Schedule and hereunder, be in the Drainage District.  The Equipment shall be registered in the name of the Drainage District and, if applicable, title thereto shall be evidenced by a certificate of title, or such other instrument as may be required by or utilized by the laws of the State of Texas to demonstrate ownership.  Such certificate may be held at all times during the term of this Agreement by the County and may expressly state thereon that (a) the County holds a lien on the Equipment, (b) the Drainage District’s possession of the Equipment is subject to this Agreement, and (c) any other information required by applicable law and that may be necessary or convenient, as determined by the County, to establish the County’s rights, title and interest as the first secured lienholder of the Equipment.  The Drainage District shall at all times protect and defend, at its own cost and expense, its title to the Equipment from and against all claims, liens and legal processes of creditors of the Drainage District, and keep all Equipment free and clear of all such claims, liens and processes.  Upon the occurrence of an Event of Default under this Agreement or upon the termination of this Agreement, other than pursuant to Section 6.1 hereof, and the County’s termination thereof (i) full and unencumbered legal title to the Equipment shall pass and revert to the County and the Drainage District shall have no further interest therein; (ii) the Drainage District shall execute and deliver to the County such documents as the County may request to evidence the passage of the Drainage District’s title and interest therein; and (iii) upon request by the County, the Drainage District shall deliver possession of the Equipment to the County.  Upon termination pursuant to Sections 7.1 and 7.2 hereof, full and unconditional title to the applicable Equipment shall pass to the Drainage District, and the County’s security interest in the applicable Equipment shall terminate, and the County shall execute and deliver to the Drainage District such documents as the Drainage District may request to evidence the termination of the County’s security or other interest in such Equipment.

10.2.
Inspection, Acceptance and Written Notice of Defects.  Immediately, or as soon as practicable to provide time for testing, upon receipt and installation of the Equipment, the Drainage District shall inspect the Equipment.  Unless the Drainage District gives the County written notice of each defect or other proper objection to the Equipment before the execution of the Acceptance Certificate, it shall be conclusively presumed, as between the County and the Drainage District, that the Drainage District has fully inspected and acknowledged that the Equipment is in good condition and repair, has been properly installed and is performing satisfactorily, and that the Drainage District is satisfied with and has accepted the Equipment in such good condition and repair.  
ARTICLE XI

MISCELLANEOUS


11.1.
Further Proceedings.   The County Judge and other appropriate officials of the Drainage District are hereby authorized and directed to do any and all things necessary and/or convenient to carry out the terms of this Agreement. 

11.2.
Severability.  If any section, paragraph, clause or provision of this Agreement shall for any reason be held to be invalid or unenforceable, the invalidity or unenforceability of such section, paragraph, clause or provision shall not affect any of the remaining provisions of this Agreement. 

11.3.
Open Meeting.  It is hereby found, determined and declared that a sufficient written notice of the date, hour, place and subject of the meeting of the Commissioners Court at which this Order was adopted was posted at a place convenient and readily accessible at all times to the general public at the official meeting place of the Drainage District for the time required by law preceding this meeting, as required by the Texas Open Meetings Law, Chapter 551, Texas Government Code, as amended, and that this meeting was open to the public as required by law at all times during which this Order and the subject matter thereof were discussed, considered and formally acted upon.  The Commissioners Court further ratifies, approves and confirms such written notice and the contents and posting thereof.

11.4.
Repealer.  All orders and resolutions or parts thereof, inconsistent herewith are hereby repealed to the extent of such inconsistency.

PASSED AND APPROVED ON ______________________________.



COUNTY OF HIDALGO 
 







______________________________









County Judge

ATTEST:

______________________________

County Clerk

(SEAL) 

ATTACHMENT “A”

DESCRIPTION AND PURCHASE PRICE OF AND 

INSTALLMENT PAYMENT PLAN FOR EQUIPMENT

ATTACHMENT “A-1”

SCHEDULE

(Incorporating all terms and conditions of the Master Installment Purchase Agreement, Series 2010)

DESCRIPTION OF EQUIPMENT

	VENDOR
	DESCRIPTION
	P.O. #
	SERIAL #
	UNITS
	PRICE

	County of Hidalgo
	
	
	
	
	$

	County of Hidalgo
	
	
	
	
	

	
	Total
	
	
	
	

	County of Hidalgo
	
	
	
	
	

	County of Hidalgo
	
	
	
	
	

	County of Hidalgo
	
	
	
	
	

	
	Total
	
	
	
	

	County of Hidalgo
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	Total
	
	
	
	

	
	
	
	
	
	

	
	
	Total
	
	
	


LOCATION OF EQUIPMENT

ADDRESS:
1102 N. Doolittle Rd.
CITY:
Edinburg
COUNTY:
Hidalgo

STATE:
Texas

ZIP:
78539

CERTIFICATION

 Hidalgo County Drainage District No. 1 hereby certifies that the description of the property set forth above constitutes an accurate account of the Equipment described and procured through a competitive procurement procedure under state law.










Hidalgo County Drainage District No. 1









By:
  ___________________________












   (Authorized Signature)











  ___________________________












  Printed Name and Title










Date:
  ___________________________

ATTACHMENT “B”

ACCEPTANCE CERTIFICATE

CERTIFICATE OF ACCEPTANCE

INSTALLMENT SALE-PURCHASE AGREEMENT (THE “AGREEMENT”) BY AND BETWEEN

Hidalgo County Drainage District No. One
and

The County of Hidalgo, Texas
Date  _____________

1.
ACCEPTANCE: In accordance with the Agreement, the Drainage District hereby certifies that all of the Equipment described herein (i) has been received by the Drainage District, (ii) has been thoroughly examined and inspected to the complete satisfaction of the Drainage District, and in conformity with the published specifications included in the competitive procurement process; (iii) has been found by the Drainage District to be in good operating order, repair and condition, (iv) has been found to be of the size, design, quality, type and manufacture specified by County, (v) has been found to be and is wholly suitable for the Drainage District’s purposes, (vi) has been assembled or installed consistent with instructions supplied by the Vendor, (vii) has been scheduled under the  Drainage District’s casualty insurance policy, and (viii) is hereby unconditionally accepted by the Drainage District, in the condition received, for all purposes of this Agreement.

2.
EQUIPMENT (may incorporate one or more documents)

	VENDOR
	DESCRIPTION
	P.O. #
	SERIAL #
	PRICE
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	Total
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	Total
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	Total
	
	
	
	

	
	
	
	
	
	

	
	
	Total
	
	
	


3.
USE:


4.
PROPERTY LOCATION: 1102 N. Doolittle Rd., Edinburg, County of Hidalgo, Texas

5.
INVOICING: Invoices shall be sent to the following address, including to whose attention invoices should be directed:

For Drainage District:


By:
____________________

ACCEPTED on this the ___ day of _______________, 2010.
ATTACHMENT “C”

FORM OF AMORTIZATION SCHEDULE

AMORTIZATION SCHEDULE FOR INSTALLMENT PURCHASE

(This schedule sets out the Payments due under a Schedule authorized under the Hidalgo County Drainage District No. One Equipment Purchase Agreement, Series 20__, dated _________________20__).



CAPITAL COST:
$




RATE:







TERM (YEARS):



	Payment #
	Date
	Payment Amount*
	Principal
	Interest**
	Remaining Amount

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	Totals
	
	
	
	
	


* Includes interest 
** Variable rate

By:
___________________

Date:
___________________
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