PROGRESO

Mayor Omar Vela Alderman Charlie Vasquez City Administrator Frad Espinoza
Mayor Pro Tem Jrfando Vela Alderman Eric Chaidez
Alderman Ruben Abundiz Alderman Paz Urbina

March 12, 2013

Monica Leal, UCP Coordinator
Urban County Program
Edinburg, Tx

Dear Ms. Leal

The City of Progreso has reviewed and approved the best and final offer of $11,202.60 for material testing
services for Urban County Year 25 street improvement projects. Please place this item on the next County
Commissioner's Court agenda for approvali.
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CONTRACT AGREEMENT FOR MATERIAL TESTING SERVICES

BETWEEN

COUNTY OF HIDALGO- URBAN COUNTY PROGRAM

and

Raba Kistner Consultants, Inc.

APPROVED ON March 26, 2013

For

MATERIAL TESTING SERVICES

2011 STREET IMPROVEMENTS
(Martinez, Arroyo, Maritza, Obregon, Pine, Oak, CPL Jr.,
Becerra, S. SGT SW Daily Streets and any surrounding streets
within the general vicinity, Progreso, TX)



CONTRACT AGREEMENT
MATERIAL TESTING SERVICES

HIDALGO COUNTY-URBAN COUNTY PROGRAM

STATE OF TEXAS
COUNTY OF HIDALGO

PART I - PARTIES AND SERVICES

This agreement is made on March 26, in the year 2013, between County of
Hidalgo-Urban County Program, hereinafter called the Client, and Raba Kistner

Consultants, Inc., hereinafter called the Consultant, for Construction Material
Testing Services, hereinafter called the Services.

Hidalgo County-Urban County Program has received CDBG funds from the U.S.
Dept. of Housing and Urban Development to be used by Urban County Participants. It is
understood and agreed that the Party's obligation under this Agreement is contingent upon
the actual receipt of adequate federal funds to meet the liabilities under this Agreement.

The Consultant agrees to compliance with the following Executive orders, Titles
and Program Regulations, including any additional requirements that may be set
forth by the Party.

a.

Title VI of the Civil Rights Act - requires that no one may be denied
access to benefits from projects which receive federal assistance.

Section 109 of the Housing and Community Development Act of 1974 -
Nondiscrimination related to benefits from projects funded specifically
under Title I of the Act.

Section 3 of the HUD Act of 1968 - requires that maximum effort be
made to provide employment, training, and business opportunities to low
income families and/or residents of the project area.

The Consultant shall give the United States Department of Housing and
Urban Development, the Inspector General, the Comptroller General of
the United States, the Auditor of the State of Texas, access to and the right
to examine all books, accounts, records, reports, files, and other papers,
things, or property belonging to or in use by Consultant pertaining to this
Agreement. Such rights to access shall continue as long as the records are
retained by Engineer. Engineer agrees to maintain such records in an
accessible location for a period of three (3) years.



€. Executive Order 11246 (paragraph a-c for contracts under $10,000;
paragraphs a-g for contracts over $10,000) - Equal Employment
Opportunity.

Executive Order 11246. Executive Order 11246 and the regulations issued pursuant
thereto (24 CFR Part 130) which provides that no person shall be discriminated against
on the basis of race, color, religion, sex, or national origin in all phases of employment
during the performance of federal or federally assisted contracts. Such consultants or
subcontractors shall take affirmative action to ensure fair treatment in employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or
termination rates of pay or other forms of compensation and selection for training and
apprenticeship.

Equal Employment Opportunity for Activities and Contracts not Subject to Executive

Order 11246, as amended. In carrying out the program, the Consultant shall not
discriminate against any employee or applicant for employment because of race, color,
religion, sex or national origin. The Consultant shall take affirmative action to ensure
that applicants for employment are employed and that employees are treated during
employment, without regard to their race, color, religion, sex or national origin. Such
action shall include, but not limited to the following: Employment, upgrading, demotion,
or transfer; recruitment or other forms of compensation; and selection for training,
including apprenticeship. The Engineer shall post in conspicuous places, available to
employees and applicants for employment, notices to be provided by the Government
setting forth the provisions of this paragraph in all of its contracts for program work and
will require all of its consultants for such work to incorporate such requirements in all
subcontracts for program.

Interest of Certain Federal Officials: No member of or Delegate to the Congress of the
United States and no Resident Commissioner, shall be admitted to any share or part of
this Agreement or to any benefit to arise from the same.

Interest of Members, Officers, or Employees of Public Body, Member of Local
Governing Body, or other Public Officials: No member, officer, or employee of the
County or City, or its designees or agents, no member of the governing body of the
locality in which the program is situated, and no other public official of such locality or
localities who exercises any functions or responsibilities with respect to the program
during his tenure for one year thereafter, shall have any interest, direct or indirect, to be
performed in connection with the program assisted under the Agreement. The Consultant
shall incorporate or cause to be incorporated in all such interest pursuant to the purpose
of this Section.

PART II - FEES

The fees for Services rendered shall be in accordance with the attached
Attachment B, entitled “Schedule of Fees for Professional Services.”



PART IIT - TERMS AND CONDITIONS

ARTICLE 1. SERVICES - CONSULTANT SHALL.:

1.0

1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.7.1

Perform Geotechnical & Environmental Consulting Services for Hidalgo
County —Urban County Program as identified in Attachment A “Scope of

Services”.

Act for the Client in a professional manner, using the degree of care and
skill ordinarily exercised by, and consistent with the standards of the
Profession.

Provide only those Services that, in the opinion of the Consultant, lie
within the technical and professional area of expertise of the Consultant
and which Consultant is adequately staffed and equipped to perform.

Perform all technical services under the general direction of a Licensed
Professional Engineer registered in the State of Texas and in substantial
accordance with the basic requirements of the appropriate Standards of the
American Society for Testing and Materials, where applicable, or other
standards as designated by the Client.

Promptly submit all formal construction materials test reports for all tests,
observations and services performed indicating where applicable,
compliance with project specifications or other documents. Such reports
shall be complete and factual. Such reports shall cite the test performed,
methodology employed, test values obtained, and locations where tests
were preformed.

Promptly submit formal geotechnical reports for geotechnical explorations
requested by the Client. Such reports shall contain a site plan with the
boring locations indicated, boring logs, a report of the results of laboratory
testing, and contain design recommendations pertaining to the planned
construction.

Employ testing equipment and machines which have been calibrated
within a period not exceeding twelve (12) months from the time of use by
devices of accuracy traceable to the National Institute for Standards and
Technology (NIST) of the United States Department of Commerce, and
submit upon request by the Client, documentation of such calibration.

Report Distribution and Ownership

Laboratory will consider all reports to be the confidential property of the
Client, and will distribute reports only to those persons, organizations or



agencies as designated in writing by the Client and its authorized
representative.

1.7.2 Client acknowledges the Consultant’s documents as instruments of
Professional service. Nevertheless, the plans and specifications prepared
under this agreement shall become the property of the Client upon
completion of the work and payment will be made in full of all monies due
to the Consultant. The Client shall not re-use or make any modification
to the reports without prior written authorization of the Consultant. Any
unauthorized use reuse of the documents will be at the Client’s sole risk.

1.8 Consultant will retain all pertinent records relating to services performed
for a period of 5 years following submission of all reports, during which
period the records will be made available to the Client within a reasonable
time.

ARTICLE 2. CLIENT’S RESPONSIBILITIES-
Client or its authorized representative shall:

2.1  Provide the Consultant with all the plans, specifications, addenda’s change
orders, approved shop drawings and other information for  the proper
performance of the Consultant.

2.2 Designate in writing those persons or firms who are authorized to receive
copies of Consultant’s inspection and test reports,

23  Advise Consultant sufficiently in advance of any operations so as to
allow for assignment of personnel by the Laboratory for completion of the
required service. Such advance notice shall be in accordance with that
established by mutual agreement of the Client and Consultant.

2.4 Direct any Contractor where testing is to take place, either by construction
contract or direct written order to:

(a) Secure and deliver to Consultant, at no cost to Consultant,
preliminary representative samples of materials it proposes to
use which require laboratory testing.

(b) Furnish such casual labor and all facilities needed by the
Laboratory to obtain and handle samples at the testing site and
to facilitate the specified inspection of tests.

(¢) Provide and maintain for the use of the Consultant, adequate
space at the material testing site for safe and secure storage
and proper curing of test specimens that must remain on the
project site prior to laboratory testing.



ARTICLE 3. GENERAL CONDITIONS

31

3.2

33

34

3.5

3.6

3.7

Consultant, by the performance of services covered hereunder, does not
in any way assume, abridge or abrogate any of those duties,
responsibilities or authorities with regard to construction materials testing
customarily vested in applicable project architects or engineers, or any
other design professionals, agencies or authorities.

Consultant shall not be responsible for acts of omissions of any party or

parties involved in the design of any project where material testing is to
take place or the failure of any Contractor or Subcontractor to construct
any aspect of such project in accordance with recommendations
contained in any correspondence or verbal recommendation issued by
Consultant.

Consultant is not authorized to revoke, alter or relax, enlarge or
release any requirements of the Client’s specifications or other
documents nor to approve or accept any portion of the work, unless
specifically authorized in writing by Client or his authorized
representative. Consultant shall not have the right of rejection or the
right to stop the work, except for such periods as may be required to
conduct sampling, testing, or inspection of operations covered by the
Agreement.

Either party may terminate this Agreement on thirty (30) days written
notice or by mutual agreement. If this Agreement is terminated by
either party, Consultant shall be paid in full for all services performed
through the termination date, and the Client shall be provided with a
complete report of the results of tests and analysis conducted prior to
termination of Agreement.

Neither Client nor Consultant may delegate, assign, sublet or transfer
his duties or interest in this Agreement without the written consent the
other party.

The only warranty made by Consultant in connection with its service
performed hereunder is that it will use the degree of care and skill as set
in Article I above. No other warranty, expressed or implied, is made or
intended for services provided hereunder or furnishing oral or written
reports of findings made.

Successors and Assigns.



3.7.1 Client and Consultant each binds themselves and their partners,

372

373

3.8

3.8.1

3.82

3.83

39

successors, executors, administrators, assign legal representative to
the other party to this Agreement and to the partners, successors,
executors, administrator, assigns and legal representative of such
other party in respect to all covenants, agreements, and obligations of
this Agreement.

Neither Client or Consultant shall assign, sublet or transfer any rights
under or interest in (including, but without limitation, moneys that may
become due or moneys that are due) this Agreement without the

written consent of the other except as stated in paragraph 3.7.1 and except
to the extent that the effect of this limitation may be restricted by law.
Unless specifically stated to the contrary in any written consent to an
Assignment, no assignment will release or discharge the assignor from any
duty or responsibility under this Agreement. Nothing contained in this
Paragraph shall prevent Consultant from employing such independent
Consultants, associates and subcontractors, as he may deem appropriate
to assist him in the performance of services hereunder.

Nothing herein shall be construed to give any rights or benefits hereunder
to anyone other than the Client and Consultant.

Non Binding Mediation

In the event of a dispute or claim between Consultant and Client arising
out of or related to this Agreement, both parties agree to submit to a Non-
Binding Mediation with the hope of achieving a satisfactory resolution
prior to proceeding with formal litigation processes, including the filing
of claims against parties (unless a failure to file causes waiver or loss of
rights or subsequent action).

Such Non-Binding Mediation shall be conducted by a mediator and rules
agreed to by both parties. Both parties shall mediate through a selected
and mutually agreed to senior representative of each respective party.

Both the Consultant and Client will bind their respective consultants,
contractors, vendors, fabricators, and suppliers involved in this Project to
contracts which will provide similar Non-Binding Mediation as the
primary dispute resolution method to other agreements.

Indemnity

3.9.1 The Client will require the Consultant, in connection with work

produced under this agreement, to hold harmless and indemnify
the Client, and each of its officers, agents and employees, from
any and all liability claims, losses, or damage arising out of or
alleged to arise from Consultant’s negligence in the performance



of the work described in this agreement.

ARTICLE 4. INSURANCE

The Consultant shall obtain and keep in force during the term of its engagement on the
Project, the insurance as follows:

4.1

4.2

4.3

4.4

4.5

4.6

Automobile liability insurance policy with limits of at least Three Hundred
Thousand Dollars ($300,000.00) per person and Five Hundred Thousand Dollars
($500,000.00) per occurrence. Coverage should include injury to or death of
persons and property damage claims with limits up to Five Hundred Thousand
Dollars ($500,000.00) arising out of the services provided to Hidalgo County-
Urban County Program.

Uninsured/Underinsured motorist coverage in an amount equal to the bodily
injury limits set forth immediately above;

A Five Hundred Thousand Dollar ($500,000.00) Comprehensive General
Liability Insurance Policy providing additional coverage to all underlying
liabilities of County consistent with potential exposure of County under the Texas
Tort Claims Act;

Workers Compensation Insurance in amount established by Texas law, under the
bidder is specifically exempted from the Texas Worker's Compensation Act,
Texas Labor Code Chapter 401, et. seq.

All insurance policies must be written by an insurance company or companies
acceptable to the Party.

Professional liability insurance policy with limits of at least One Million Dollars
($1,000,000.00) per occurrence, or limited to claims made, include at least a
five (5) year extended reporting period.

ARTICLE 5. PAYMENTS:

5.1 Client will pay Consultant for Services rendered while work is in
progress as executed through a lump sum fee For each Request for
Payment, the Consultant shall prepare and submit to the Client monthly
progress reports in sufficient detail to support the progress of the work
done.

ARTICLE 6. EXTENT OF AGREEMENT:

6.0 After execution of this Agreement, the Consultant shall proceed with
work, only as authorized by the Client through a formal NOTICE TO
PROCEED.

6.1 The Agreement, including these terms and conditions, represents the
entire agreement between the Client and Consultant and supercedes all



prior negotiations, representations or agreements, written or oral. The
Agreement may be amended only by written instrument signed by Client
and Consultant.

6.2 The Agreement shall remain in force for the duration of the project from
the date this agreement is signed by all parties.

ARTICLE 7. APPLICABLE LAW:

7.1 The laws of the State of Texas shall govern the Agreement. Venue shall
be in County of Hidalgo.

ARTICLE 8. ATTORNEY FEES:

8.1 In the unlikely event that a dispute occurs and is litigated,
or a cause of action in the law or equity is filed
concerning the operation, construction interpretation or enforcement
of this agreement, the losing party shall bear the cost of the attorney's
fees incurred by the prevailing party and any and all costs applicable
thereto, including but not limited to court costs, deposition fees, and expert
witness fees, out of pocket expenses and travel expenses which are
incurred by the prevailing party.

IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement
as of the day and year first written above,

LABORATORY: CLIENT:

Martin Vila, P.E. Diana R. Serna, UCP Director

Raba Kistner Consultants, Inc. Hidalgo County-Urban County Program
800 East Hackberry 1916 Tesoro Blvd.

McAllen, Texas 78501 Pharr, TX 78577

APPROVED AS TO FORM:

BY: STEVE CRAIN- ATLAS & HALL
DATE: 5-8-12
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March 6, 2013 CONSULTANTS
Raba Kistner
Consultants, Inc.
BOO E. Hackberry

McAlien, TX 78501

. , rkei.
Ms. Monica Leal, UCP Coordinator | wuerickeom

County of Hidalgo Urban County Program P 956 :: 682 :: 5332
3304 West Alberta F 956T:;;5ESF2_ g :‘:;'57;
Edinburg, Texas 78539 r

Re: Construction Materials Observation & Testing Services
City of Progreso Street Improvements Project
Progreso, Hidalgo County, Texas

Dear Ms. Leal:

RABA KISTNER Consultants, Inc., (RKCI), has provided a proposal to perform construction materials
observation and testing services to the City of Progreso on an “on-call” basis for the above referenced
project. The proposal is dated March 6, 2013, and is RKCI Proposal number PMD13-037-00. The estimated
cost of services as indicated in this proposal is $11,292.60. This amount constitutes the best and final offer

by RKCI.

We thank you for the opportunity to be a member of the project team on this important project. If you
should have any questions pertaining this matter or if we may be of additional assistance please do not
hesitate to call.

Very truly yours,

RABA KISTNER Consultants, Inc.

S

= I
VR 9\/|
Dennis C. rkow

Supervis ME

Copies submitted: Above (1)

Heepived

2013
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CONSULTANTS
Proposal No.: PMD13-037-00 Raba Kistner
Consultants, Inc.
March 6, 2013 800 E. Hackberry

McAllen, TX 78501
www.rkci.com

Mr. Alfredo Espinoza, City Manager

. P 956 :: 682 :: 5332
City of Progreso F 956 :: 682 :: 5487
P.0O. Box 699 TBPE Firm F-3257
Progreso, Texas 78579

RE: Construction Materials Observation and Testing Services
City of Progreso Street Improvements Project
Progreso, Hidalgo County, Texas

Dear Mr. Espinoza:

Raba Kistner Consultants, Inc. (RKCl) is pleased to have been selected to provide Construction
Materials Observation and Testing Services for the above referenced project. RKCl is the Geotechnical
Engineer of record for this project and would be a valuable team member during the construction of
this project.

Our opinion of probable cost of services for this project is $11,292.60.

Our proposed scope of services and estimated item quantities are based upon our interpretation of the
project plans and specifications picked-up on Tuesday, October 23, 2012, at the office of Dannenbaum
Engineering Company, LLC, and are without the aide of the general contractor’s schedule. The scope
and quantity of services provided will be dependent upon services actually required by you or your
representatives. Charges will be assessed only for actual services rendered. All services authorized or
requested by you or your representatives in excess of the quantities of observation and testing services
shown herein will be charged at the appropriate unit rate for such services. Charges will be invoiced on
a monthly basis and will show a computerized composite total of services rendered for each service

category.

Invoices will be submitted monthly for work in progress in our standard format. Qur invoices are due
and payable within 30 days upon receipt at P.Q. Box 971037, Dallas, Dallas County, Texas 75397-1037.
All parties hereby agree that this contract upon acceptance will be performable in Hidalgo County,
Texas. In the event that the State of Texas legislates a sales tax on professional services, the amount of
tax applicable will be added to the appropriate service rate charged by RKCI.

p San Antonio « Austin + Brownsvilie « Dallas = El Paso = Houston » McAllen » Mexico = Salt Lake City



Proposal No. PMD13-037-00
March 6, 2013

We appreciate the opportunity of submitting this proposal and look forward to working with you during
the construction of this project. Please return one signed copy of this letter proposal to provide written
authorization for our firm to commence work on the services outlined herein. Please complete the

attached Project Data Sheet for invoicing and reporting information.

Very truly yours,

RABA KIST Consultants, Inc.

, 0
Dennis ¢/ Charkow
Supervisorl CME

Attachments: Basic Charges
I- Standard Terms and Conditions
II- Schedules of Fees

Copies submitted: Above (1)

Accepted By

(Signature)

{Typed or Printed Name)

Date

(Title)

WiActive Proposals\iMcAllen\2013\PMDI13-McAllen'PMIX 3-037-00\City of Progreso Street Improvements Project.doc

RABAKISTNER



Proposal No. PMD13-037-00 3
March 6, 2013

BASIC CHARGES

1. A vehicle travel charge will be assessed for round trip travel from our office to the project site,
material supplier, etc. and back to our office. The charges for travel from our office to the project
site and return to our office will be as follows:

Travel Time {round trip) ~1.00 /hour(s)
Vehicle Trip Charge $ 45.00/trip

2. Service Charges are based on the hourly rates stated herein and will be assessed from the time the
Engineer or Technician leaves our office until he returns from the project.

3. Any engineering and/or technicai services provided on Saturday, Sunday and all work in excess of
“normal” work hours, as stated herein, Monday through Friday, will be charged at an overtime rate
of 1.5 times the appropriate hourly rate. Our total cost of services is based upon the assumption
maost services will be provided during “normal” work hours. Providing an excessive amount of
services during days and/or hours requiring overtime rates may significantly increase the total cost
of services shown herein.

4. “Normal” work hours are between 7:00 a.m. and 6:00 p.m., including travel time to and from the
site unless stated otherwise. Overtime charges will be assessed after eight (8) continuous hours of
service rendered during “normal” work hours.

5. Minimum of 2 hours billing per visit to project site.
6. Aten (10} percent project management and administration cost will be added to all invoices.

7. Our opinion of probable cost for each proposal to be submitted is based upon an estimate of the
construction materials gbservation and testing services required to meet the project requirements.
Because the general contractor has control over the project and determines the means and
methods used to build/construct the project, our proposed scope of services is an estimate. On the
basis of the general contractor’'s schedule, potential retesting of non-compliance items, weather
related issues, the actual total services and fees may be higher or lower than the estimates in our
proposal. RKCI will keep you CLIENT appraised of our billings in comparison to our opinion of
probable cost {project budget) over the life of the project. All tests noted as retests of previously
non-complaint areas will be billed to the CLIENT. RKCl will invoice these tests separately to allow
CLIENT to segregate the charges from our normatl charges. This will allow CLIENT to back charge the
general contractor as necessary. CLIENT will be responsible for payment of all services rendered by
RKCI for the project.

8. RKCI will utilize the on-site initial field curing facilities provided by the contractor. The cost of
providing and maintaining these initial curing facilities is not included in our proposal.

WiActive Proposals\iMcAllen\201 3\PMD13-McAllem\PMD13-037-00\City of Progreso Street Improvements Project.doc

RABAKISTNER



Proposal No. PMD13-037-00

March 6, 2013
CONSTRUCTION MATERIALS TESTING UNIT RATES
City of Progreso Street Improvements Project
Progreso, Hidalgo County, Texas
SERVICE UNIT RATE QUANTITY TOTAL
Civil Earthwork:
1. Moisture-Density Relationship {Proctor) $214.75  each 3 $644.25
2. Atterberg Limits Determinations {P.l.} (ASTM/AASHTO) 578.25 each 3 $234.75
3. Sieve Analysis -200 $53.00 each 2 $106.00
4. Sieve Analysis - Flexible Base Material $53.00 each 1 $53.00
5. Technician Time Sampling $46.00 hour 6 $276.00
6. Proof Rolling Observation $46.00  hour 6 $276.00
7. Lime Series Cuve Determination Including Five $385.00 each 1 5385.00
pH Determinations
8. Wet Ball Mill $220.00  each 1 $220.00
9. Field Density Test - Roadway $19.75 each 56 $1,106.00
{Assume 1 Density / 200 In.ft. Roadway)
10. Technician Time - Density Testing - Roadway $46.00 hour 38 $1,748.00
11. Vehicle Travel Charge $45.00 trip 25 $1,125.00
Subtotal $6,174.00
Asphalt: Resurface and Recontruction
1. Asphaltic Concrete Laydown Observation $55.00 hour 30 $1,650.00
2. Extraction, Gradation, Bitumen Content and Laboratory $265.00 each 6 $1,550.00
Density of Asphaltic Concrete
3. Maximum Theoretical Specific Gravity of Asphalt $97.00 each 6 $582.00
4. Vehicle Travel Charge $45.00 trip 6 $270.00
Subtotal $4,092.00
Other:
1. Project Administration{Markup of Invoiced Billing Cycle) 10% $1,026.60
Subtotal $1,026.60
GRAND TOTAL $11,292.60
Fees for Consulting & Coordination Services Unit Fees

Principal ENGINEET.......ccccvreeeveereecreeieeee e eeece e iaeee s
MaANAGINE ENBINEET....ciiiiieiiiiireeervererrreereevensrerrasassns
A ENGINGEI oottt e
Laboratory Manager. ... revireceeecciee e vine s
Construction Services Manager ........ccooovvevvevecevvinnnn.
Qutside Professional Services & Reimbursable ..........
Additional Insured ...,

------------------

------------------

..................

$ 135.00to  250.00/hr
95.00to 200.00/hr
70.00to 200.00/hr
65.00to0 150.00/hr
65.00t0  90.00/hr
Cost +15%
160.00/ea
38.00to  75.00/hr

W:Active Proposals\iMcAllen\2013\PMD1 3-McAllem\PMD13-037-00\City of Progreso Street Improvements Project.doc
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Proposal No. PMD13-037-00 5
March 6, 2013

PROJECT DATA SHEET
Project Name:
Client Project No: Purchase Order No.:

Invoicing Information: Company Name:

Address:

Attention:

Report Distribution Information (Please provide required report distribution and requested number of
copies of each)

No. Copies ( )

Contact: e-mail:

Phone No.: Fax No.:
No. Copies [ )}

Contact: e-mail:

Phone No.: Fax No.:
No. Copies ({ )

Contact: e-mail:

Phone No.: Fax No.:
No. Copies { )

Contact: e-mail:

Phone No.: Fax No.:
No. Copies [ )

Contact: e-mail:

Phone No.: Fax No.:

WiActive Proposals\McAllen\2013'PMD13-MeAllem\PMD13-037-00\City of Progreso Street Improvements Project.doc
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Proposal No. PMD13-037-00 Attachment |

March 6, 2013

l RABA
KISTNER

STANDARD TERMS AND CONDITIONS

SERVICES., Raba Kistner, Inc., by and through one of its
subsidiaries (Raba Kistner Consultants, Inc., Raba Kistner
Environmental, Inc., Raba Kistner Facilities, Inc. or Raba Kistner
Infrastructure, Inc.) (the relevant subsidiary, being engaged to
provide the services to CLIENT in connection with the delivery of
this instrument, is referred to as "RK" herein) is being engaged by
the CLIENT to render professional services involving only RK’s
tests and observation reports, advice, judgment and opinion. RK
shall apply professional judgment in determining the extent to
which RK complies with any given standard identified in RK's
instruments of professional services.

INFORMATION PROVIDED BY CLIENT. CLIENT may provide or
direct RK to utilize or rely upon certain information in the
performance of RK's services. RK will not conduct an independent
evaluation of the accuracy or completeness of such information

resulls and opinions based con tests and field observations only for
the work tested. CLIENT understands that testing and observation
are not continuous or exhaustive, and are conducted to reduce -
not eliminate — project risk. CLIENT agrees to the level or amount
of testing performed and the associated risk. CLIENT is
responsible (even if delegated to contractor) for notifying and
scheduling RK so0 RK can perform these services. RK shalf not be
responsible for the quality and completeness of contractor's work
or their adherence to the project documents, and RK's
performance of testing and observation services shall not relieve
contractor in any way from ifs responsibility for defects discovered
in its work, or create a warranty or guarantee. RK will not
supervise or direct the work performed by contractor or ils
subcontractors and is not responsible for their means and
methods.

and shall not be responsible for any errors or omissions in such 7. ESTIMATE OF FEES Fo':" CONSTRUCTION ANP MATERIALS
information. The CIﬂENT shall be responsible for providing the JESTING SERVICES. If included as part of RK's proposal, RK
location of all underground utilities and other structures in the will, to the best of its ability, perform the scope of services related
vicinity of our borings or excavations, RK will not accept to Con§truct|on ar:nd Materials Test.mg Services within the proposed
responsibility and will net be liable for affecting or damaging any fee estimate provided by RK. RK's proposal fees are based upon
underground utiiity, underground storage tank, or other subsurface an estimate of the services required lo meet the requirements of
condition not previously idenlified and located, or improperly the project as listed in the specification and following generally
located, by the CLIENT, a utility, or a utility locating agency. accepted engineering practices. The CLIENT recognizes that
unforeseen circumstances along with changes in scope and
SITE ACCESS AND SITE SAFETY. CLIENT shall provide right- Llilostis i b e o T O B e D e O
of-entry to the buildings and sites which are the subjects of RK's Lt il G e UMD S [LERs
services. CLIENT represents that it possesses authority for such fees. Because the centractor has sole control over the project and
right-of-entry and that the building/site operator(s) possess the determines the means and methods used lo buildiconstruct the
necessary permits and licenses for current activities at the site. RK project, RK's service fees are estimates and not lump sum or
shall be responsible for supervision and site safety measures of its guaranteed maximum fees. The CLIENT Is fully responsible for
own employees and subconsullants and shall rot be responsible payment of all services provided, including retests of contractor's
for the supervision or health and safety precautions of any other failed areas.
B 8 RIGHT TO RETAIN SUB-CONSULTANTS,  CLIENT
acknowledges that while performing the services and work
SUBSURFACE EXPLORATIONS. Subsurface  conditions products, situationg or circumstances may occur where RK
t_hro—_—_ughout the site may vary from those depicted on logs of determines that in its judgment the services of sub-consultants
discrete borings, test pits, or other exploratory services. CLIENT may be necessary.
understands RK's layout of boring and test locations is .
approximate and that RK may deviate a reasonable distance from 8. ——*--——Toxp AN[,’ HAZA.RDO"."S. MATER",\LS' CUE,NT shall provide
those locations. RK will take reasonabie precautions to reduce RK with all information within CLIENT'S possession or knowledge
damage lo the site when performing services; however, CLIENT as to the potenlla! or presence of toxic or hazard.ous materials or
accepls that invasive services such as drilling or sampling may pollut.an:s at the site. C_LIENT agrees that RK neither created nor
damage or alter the site. Site restoralion is not provided unless conlributed (o the creation or existence of any toxic or hazardous
specifically included in the scope of services. materials or pollutants. In no event shall RK be required to sign a
hazardous waste manifest or take title to any toxic or hazardous
CHANGED CONDITIONS. If, during the term of this Agreement, materials or pollutants. W unanticipated Foxic or hgzardou's
circumstances or conditions that were not originally contemplated materials or pollulants are encountered while performing RK's
by or known to RK are uncovered or revealed, to the extent that services, RK reserves the right to stop field operations and notify
they affect the scope of services, compensation, schedule, the CLIENT and CLIENT assumes responsibity to notify
allocation of risks or other material terms of this Agreement, RK appropriate regulatory agencies. RK and CLIENT must mutually
may call for renegotiaion of appropriate portions of this agree to remobilize.
Agreement. RK shall notify the CLIENT of the changed conditions 10. NO THIRD-PARTY BENEFICIARIES. The services and any

necessitating renegotiation, and RK and the CLIENT shall promptly
and in good faith enter into renegotiation of this Agreement to
address the changed conditions. If changes cannot be agreed to
with respect to changed conditions, the parties shali utilize the
Dispute Resolution/Litigation procedures in this Agreement.

TESTING AND OBSERVATIONS. CLIENT understands that
testing and observation are discrete sampling procedures, and that
such procedures indicate conditions only at the depths, locations,
and times the procedures were performed. RK will provide test

RABAKISTNER

report prepared under this Agreemeni are for the sole benefit and
sole use of CLIENT and are not for the use of any other party or
person. Only CLIENT may rely upon the services and any report
or work product. Nothing in this Agreement, or any subsequent
amendments or modifications, or in any report issued under this
Agreement, shall create a contractual relationship with or a cause
of action in the favor of any third party against either RK or
CLIENT.
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Proposal No. PMD13-037-00
March 6, 2013

1.

12.

13.

14.

15.

16.

LEED PROJECTS. Unless specifically addressed elsewhere in
this agreement, RK has ne responsibility or liability, including duty
to defend or duty to indemnify, any party {including but not limited
to CLIENT, owner, owners agents, archilects, engineers,
contractors, construction managers, subcontractors) for the LEED
cettification process including: developing, producing, or retaining
any decumentation relating to the calculation of LEED points; and
attainment of LEED certification points or LEED rafings.

STANDARD OF CARE. RK shall perform its professional services
in accordance with the standard of care and diligence normally
practiced by recognized professional firms in performing services
of a similar nature, in the same locality, under similar
circumstances. CLIENT expressly acknowledges that RK makes
no other warranties or guarantees, expressed or implied, regarding
its professional services or its work products.

LIMITATION OF LIABILITY. To the greatest extent permitied by
law, CLIENT'S scle remedy against RK for ¢claims and liabilities in
any way arising out of or directly or indirectly related to the error,
omission, or other professional negligence of RK's work for
CLIENT will not exceed an aggregate limit of $100,000 or the
amount of RK’'s fee, whichever is greater for that podion of RK's
work found to be defective, regardless of the legal theory which
remedy is sought, whether based on negligence [whether sole or
concurrent, active or passive], breach of contract, breach of
warranty, strict liability or otherwise.

CONSEQUENTIAL DAMAGES. Neither CLIENT nor RK will be
liable to the other for any special, consequential, incidental or
penal losses or damages including but not limited to losses,
damages or claims related to the unavailability of property or
facilities, shutdowns or service interruptions, loss of use, profits,
revenue, or inventory, or for use charges, cost of capital, or claims
of the other parly and/or its customers.

SUSPENSION OF SERVICES. |If the CLIENT fails to make
payments when due or otherwise is in breach of this Agreement,
RK may suspend performance of services upon seven (7) calendar
days’ notice to the CLIENT. RK shall have no liability whatsoever
to the CLIENT for any costs or damages as a result of such
suspension. Upon payment in full by the CLIENT, RK may resume
services under this Agreement, and the time schedule and
compensation shall be equitably adjusted to compensate for the
period of suspension plus any other reasonable time and expense
necessary for RK to resume performance. Payment of invoices
shall not be subject to any discounts or set-offs by the CLIENT
unless agreed to in writing by RK. Payment to RK for services
rendered and expenses incurred will be due and payable
regardless of any subsequent suspension or termination of this
Agreement by either party.

INDEMNIFICATION. TO THE FULLEST EXTENT PERMITTED
BY LAW, RK AGREES TO INDEMNIFY AND HOLD THE CLIENT
HARMLESS FROM AND AGAINST LIABILITIES, DAMAGES
AND COSTS TO THE EXTENT CAUSED BY RK’S NEGLIGENT
PERFORMANCE OF SERVICES UNDER THIS AGREEMENT
AND TO THE EXTENT THAT RK 1S RESPONSIBLE FOR THE
LIABILITIES, DAMAGES AND COSTS ON A COMPARATIVE
BASIS OF FAULT AND RESPONSIBILITY BETWEEN RK AND
THE CLIENT. NEITHER CLIENT NOR RK IS RESPONSIBLE
FOR DAMAGES OR LIABILITIES CAUSED BY THE
NEGLIGENCE OF THE OTHER PARTY. IN NO EVENT SHALL
THE INDEMNIFICATION OBLIGATION EXTEND BEYOND THE
DATE WHEN THE INSTITUTION OF LEGAL OR EQUITABLE
PROCEEDINGS FOR PROFESSIONAL NEGLIGENCE WOULD
BE BARRED BY AN APPLICABLE STATUTE OF REPOSE OR
STATUTE OF LIMITATIONS. THIS INDEMNIFICATION
EXPRESSLY EXCLUDES THE DUTY OF RK TO DEFEND THE
CLIENT. HOWEVER, THE ABSENCE OF THE DUTY TO
DEFEND SHALL NOT PRECLUDE THE CLIENT FROM
SEEKING RECOVERY OF ITS REASONABLE ATTORNEYS’
FEES AS PART OF ITS DAMAGES. THE CLIENT AGREES TO
LOOK SOLELY TO THE CORPORATE ASSETS, INCLUDING
BUT NOT LIMITED TO INSURANCE POLICIES, OF RK, WITH
RESPECT TO SATISFACTION OF ANY LIABILITIES THAT MAY

RABAKISTNER

17.

18.

19.

20.

21.

22,

23.

Attachment |

ARISE OUT OF THE PERFORMANCE OF THIS AGREEMENT.
ACCORDINGLY, NO EMPLOYEE, PRINCIPAL, DIRECTOR,
OFFICER, PARTNER, OR SHAREHOLDER OF RK SHALL BE
SUBJECT TO ANY PERSONAL LIABILITY ARISING OUT OF
OR RELATING TO THE PERFORMANCE OF THIS
AGREEMENT.

DISPUTE RESOLUTION/LITIGATION. All claims, disputes, and
other controversy between RK and CLIENT arising out of or in any
way related to the services provided by RK shall be submitted to
mediation, before and as a condition precedent to other remedies
provided by law. If a dispute at law arises related to these services
and that dispute requires litigation as provided above, the CLIENT
assents to personal jurisdiction in the State of RK’s principal place
of business; the claim will be brought and tried in judicial
jurisdiction of the court of the county where RK's principal place of
business is located, and CLIENT waives the right to remove action
to any other county or jurisdiction; and the prevailing party will be
entitled to recovery of all reasonable cosis incurred, including staff
time, court costs, attorneys’ and expert witness fees, and other
claim-related expenses. As a condition precedent to mediation of
any claim arising out of the services provided under this
Agreement, CLIENT shall obtain the written opinion from a
registered, independent, and reputable professional engineer that
RK has viclaled the standard of care applicable to RK's
performance of services, in a form that meets the requirements of
Texas Civil Practice & Remedies Code Chapter 150.

TERMINATION OF CONTRACT. CLIENT and RK may terminate
services at any time upon ten (10) calendar days’ written notice, In
the event of termination, CLIENT agrees to fully compensate RK
for services performed including reimbursable expenses through
the termination date, as well as reasonable demobilization
expenses. RK will terminate services without waiving any claims
or incurring any liability.

STATUTE OF LIMITATIONS. Any applicable statute of limitations
will commence to run and any cause of action shall be deemed to
have accrued not later than the earlier of the following: (1) the date
on which RK issues its report under this Agreement; or {2) FRK is
retained to perform construction observation, the date of
substantial completion of the project.

Neither party shall be liable in damages or
have the right to terminate this Agreement for any delay or default
in perferming hereunder if such delay or default is caused by
conditions beyond its control ("Force Majeure”) including, but not
limited to Acts of God, Govemment restrictions (including the
denial or cancellation of any export or other necessary license),
wars, insurrections and/or any other cause beyond the reasonable
control of the party whose performance is affected. Force Majeure
may not be claimed as a cause for delay in payment of money due
and payable hereunder.

NO ASSIGNMENT. Neither RK nor CLIENT shall assign, sublet,
or transfer its interest in this Agreement without the express written
cansent of the other.

SEVERABILITY. Each provision of this Agreement is intended to
be severable. If any terms or provisions of this agreement shall be
held fo be invalid, illegal, or unenforceable for any reason
whatsoever, the walidity, legality, and enforceability of the
remaining provisions hereof shall remain in full force and effect and
shall not in any way be affected or impaired thereby. Moreover, to
the maximum extent allowed by law, the Parties hereto stipulate
that any offending provisions will be modified or altered, as
necessary, $o as to give such provision the maximum permissible
effect and application intended.

ENTIRE AGREEMENT. This Agreement, and all of iis
attachments, constitutes the entire, integrated Agreement between
the Parties to it, and this Agreement supersedes all other
Agreements, oral or wrilten between the Parties, concerning the
subject set forth in this Agreement. This Agreement may not be
amended except in writing, with that amendment being signed by
both Parties.
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Proposal No.: PMD13-037-00

March 6, 2013

PERSONNEL:

EXPENSES:

CONDITIONS:

ATTACHMENT ii
RABA KISTNER Consultants, Inc.

SCHEDULE OF FEES FOR PROFESSIONAL SERVICES

PLNCIPAL e cttere e v reeeeer et s s e ens st e er s e ssssnesens $135 to $250/hour
Professional.........eveve e ssssesesesvsss s essassemsenes 70 to $200/hour
AUt Cad OpPerator... e eer et seset e D 65 to $110/hour
Technical/Clerical/Administrative.......coeveeenenn .5 40 to $ 80/hour

The specific hourly rate within each classification listed above depends on the experience,
special training, and qualifications of the personnel needed for the project. For projects
requiring work at any hazardous waste site, there will be a $10 per hour surcharge added to
the normal billing rate for all personnel. Consultants to Raba Kistner (RKCI} will be charged
according to their professional classification.

Use of company automobiles will be charged at $1.00 per mile. Automobiles and light trucks
assigned to field sites will be charged at $70.00 per day, plus $1.00 per mile over 50 miles per
day. Copies will be charged at $0.25 per page.

Other projects specific charges for use of RKCI equipment or for RKCI testing will be in
accordance with established fee schedules. All other project specific, third-party costs will be
charged at cost plus 15 percent.

Invoices will be submitted monthly for work in progress in our standard format. Qur invoices
are due and payable within 30 days upon receipt at P.0O. Box 971037, Dallas, Dallas County,
Texas 75397-1037. All parties hereby agree that this contract upon acceptance will be
performable in Hidalgo County, Texas. In the event that the State of Texas legislates a sales
tax on professional services, the amount of tax applicable will be added to the appropriate
service rate charged by RKCI.

Preparation of non-standard invoice will be charged on a time and materials basis in
accordance with the rates in this fee schedule.

Services will be performed in accordance with our Standard Terms and Conditions.

The proposal to which this schedule is an attachment is valid for 90 days from the date of the
proposal.

RABAKISTNER



CERTIFICATE OF LIABILITY INSURANCE

DATE (MMIDD/YYYY)
3/11/2013

| ®
ACORD
I

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED

certificate holder in lieu of such endorsement(s).

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the

PRODUCER

|Catto & Catto LLP
217 East Houston Street Suite 100

NAME: Janet Hajek

PHONE 21[] 222216 FAX 210-222
o AJC, Nol:, = -

SMAIL -
| aopressjhajek@catto.com

San Antonio TX 78205-2694
INSURER(S) AFFORDING COVERAGE NAIC #
INSURER A :American Guarantee & Liability
INSURED Manuel Zuniga INSURER B :American Zurich Ins. Cp.
Raba Kistner énc. INSURER ¢ :Zurich American Ins Co
géon'ABrﬁzrﬁgng 7782694)287 MSURERD:
INSURERE :
INSURER F ;
COVERAGES CERTIFICATE NUMBER: 1328787199 REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED 10 THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WATH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR ADOL[SUBR ICY EFF_| POLI
i TYPE OF INSURANCE | o POLICY NUMBER (AMBON YY) JM_SLMJ LIMITS
A GENERAL LIABILITY GLA3994747 [10/1/2012 10/1/2013 EAGH OCCURRENCE $1,000,000
MAGE TO RENTED
X | COMMERCIAL GENERAL LIABILITY EQEMISEQO{EE occurrence) | $100.000
j CLAIMS-MADE OCCUR MED EXP {Any ona parsgn) $5.000
PERSOMAL & ADV INJURY | $1.000,000
GENERAL AGGREGATE $2,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMPIOP AGG | $2,000,000
poucy | X l (s LoC 5
B AUTOMOBILE LIABILITY GLA3994747 1012012 N0/1/2013 FE‘E,',"’;E;,P;E',?,,S YEE T $1,000,000
X | ANY AUTO BODILY INJURY (Per person) | §
ALL OWNED SCHEDULED ;
AT IS S BODILY INJURY (Per accident) | §
] NON-OWNED PROPERTY DAMAGE s
HIRED AUTOS AUTOS {Per accident)
§

A |X | UMBRELLA LIAB X | occur AUC3004749 10/1/2012 t0/1/2013 EACH OCCURRENGCE $1,000,000
EXCESS LIAB CLAIMS-MADE AGGREGATE 51,000,000
oeo |X_ | revenmionso $

C | WORKERS COMPENSATION WC 3904748 10/1/2012  [10/1/2013 X | WCSTATY. OorH-

AND EMPLOYERS' LIABILITY YIN

ANY PROPRIETOR/PARTNERIEXECUTIVE E.L. EACH ACCIDENT $1,000,000

OFFICER/MEMBER EXCLUDED? ‘EI NIiA

{Mandatory in NH) E.L. DISEASE - EA EMPLOYEE] $1,000,000

W yes, describe under ’

DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $1,000,000
B Physical Damage GLA3I94T4T 10/1/2012 10/1/2013 Comp. Deductible 1000

Coll, Deductible 1000

Kistner Infrastructure and Raba Ingenieros S. de R.L. de C.V.

DESCRIPTION OF OPERATIONS / LOCATIONS f VEHICLES (Attach ACORD 101, Additional Remarks Schedule, if more space is required)
Named Insureds: Raba Kistner, Inc dba Raba Kistner Consultants, Inc., Raba Kistner Environmental, Inc, Raba Kistner Facilities, Inc., Raba

Project: City of Progreso - Street Improvements Project. Project #PMD13-037-00

CERTIFICATE HOLDER

CANCELLATION

County of Hidalgo Urban County Program
3304 West Alberta
Edinburg TX 78541

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS,

AUTHORIZED REPRESENTATIVE

3
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