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CLIENT MASTER SERVICES AGREEMENT 
DFW24P164226 

 
This Agreement is made on: February 19, 2024 
 

Between Town of Little Elm with offices at 1600 Mark Tree Lane, Little Elm, Texas 75068 (Client) 

And Kleinfelder, Inc. with offices at 7805 Mesquite Bend, Suite 100, Irving, Texas 75063 
(Kleinfelder).  

Recitals 

A. Client wishes to appoint Kleinfelder to provide certain services (the Services, as defined below) required by 
Client or Client’s agreement with the Owner for one or more projects on a Work Order basis and on the terms 
and conditions contained in this Agreement. 

B. Kleinfelder has agreed to perform the Services on the terms and conditions contained in this Agreement. 

Now it is agreed as follows: 

1. CONTENTS OF AGREEMENT 

1.1 The parties agree that the documents listed in 1.1(a) through (e) constitute the “Contract Documents” of this 
Agreement.  To establish obligations and resolve ambiguities in the Contract Documents, the following order of 
precedence will prevail: 

(a) first, amendments and Change Orders issued in accordance with this Agreement; 
(b) second, Work Orders (Appendix A, as defined below); 
(c) third, Kleinfelder’s Proposal, dated February 19, 2024, which the Client acknowledges receipt and 

confirms understanding of, and agreement with the contents thereof, in full (Appendix B), or Kleinfelder’s 
Proposals subsequently issued and referenced, attached or incorporated into Work Orders;  

(d) fourth, this Agreement; and 
(e) fifth, those portions of the Client’s agreement with Owner dated N/A (Prime Agreement), if and as 

applicable to Kleinfelder and incorporated as provided in clause 1.4 (Appendix C). 
 

1.2 To the extent of any inconsistency between this Agreement and any Prime Agreement, the provisions of this 
Agreement will always prevail. 

1.3 Any pre-printed terms and conditions on forms used by either party in the administration of this Agreement are 
void and do not supplement or replace the terms and conditions of the Contract Documents of this Agreement. 

1.4 Kleinfelder agrees to be bound to Client in the same way Client is bound to (Owner), to the extent the provisions 
referenced at clause 1.1(e) are applicable to the Services under a given Work Order and provided those 
provisions of the Prime Agreement are expressly identified and furnished to Kleinfelder prior to entering into the 
Work Order.     
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2. APPOINTMENT AND SCOPE OF SERVICES 

2.1 This Agreement anticipates the execution of various written work orders (in the form of Appendix A) which the 
parties agree will specify the scope of Services to be performed (Services) and Client's project for which the 
Services will be performed (Project), the location of Client’s Project for providing the Services (Site), the time 
period for performance, the agreed fees and additional provisions, if any, applicable to such Services (Work 
Orders).  

2.2 By executing this Agreement, Client does not guarantee any future work, nor does Kleinfelder commit to 
performing any specific future Work Order. 

3. STANDARD OF CARE 

3.1 Kleinfelder will perform its Services in a manner consistent with that level of care and skill ordinarily exercised 
by other members of Kleinfelder’s profession practicing in the same locality, under similar conditions and at the 
date the Services are provided.  

3.2 Kleinfelder makes no representation, guarantee or warranty, express or implied, regarding the Services, or any 
communication (oral or written), certification, report, opinion, or Instrument of Service provided pursuant to this 
Agreement. 

3.3 Kleinfelder will not be responsible for constant or exhaustive inspection of the work, for the means, methods, 
techniques sequences or procedures of construction, or for the safety procedures employed by any party other 
than its own employees, subconsultants and subcontractors. 

3.4 No level of assessment can conclusively determine whether a property or its structures are completely free of 
geotechnical hazards or hazardous substances (including but not limited to mold).  Client represents that it has 
carefully reviewed the limitations described in the Proposal. 

3.5 Even with diligent observation, some defects, deficiencies, or omissions may occur.  Before exercising any other 
remedy for any alleged breach by Kleinfelder of this Agreement, Client will direct Kleinfelder in writing to re-
perform any defective Services within twelve (12) months after completion of the Services.  

3.6 Kleinfelder will only sign certifications relating to the Services if Kleinfelder agreed in writing prior to the 
commencement of the Services to provide such certifications.  Such certifications are statements of professional 
opinion only.  

4. KLEINFELDER’S RESPONSIBILITIES 

4.1 Kleinfelder will perform the Services as an independent contractor and not as an agent or employee of Client.  
Nothing in this Agreement creates any special relationship or fiduciary duty.  

4.2 Kleinfelder will, as reasonably directed by Client or its authorized agent: 

(a) provide qualified staff to perform the Services; 
(b) maintain records of Project activities and costs for no more than three years from its completion of the 

Services; 
(c) coordinate to the extent reasonably possible with Client’s employees, contractors, consultants so as not 

to impede the progress of the Project; and 
(d) require its personnel to maintain a safe, clean and orderly work environment.  
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5. TERM AND TERMINATION 

5.1 This Agreement will commence on the date of its execution, except as to any Services authorized by Client and 
performed by Kleinfelder beforehand, and will continue in effect for two years or until terminated by either party 
or extended for an additional two years by mutual written agreement of the parties.  

5.2 Either party may terminate this Agreement or any Work Order at any time by providing not less than ten (10) 
days’ written notice to the other party.  

5.3 Notwithstanding the termination or expiry of this Agreement, the terms of this Agreement will survive and 
continue to apply to all Work Orders signed by both parties prior to the Agreement’s effective termination or 
expiry date, and until all of the rights and obligations of both parties have been fulfilled. 

5.4 Within fifteen (15) days from termination Client will pay Kleinfelder on demand for all Services rendered and 
costs incurred through to the date of any termination and for all reasonable costs and expenses incurred by 
Kleinfelder in effecting the termination, including, without limitation, non-cancellable commitments, fixed cost 
components and other demobilization costs.  

6. COMPENSATION 

6.1 In consideration for undertaking the Services, the Client shall pay to Kleinfelder the sum specified in each Work 
Order in payments in accordance with the terms of each Work Order and the payment provisions of this 
Agreement.   

6.2 Client agrees to provide any special invoicing requirements to Kleinfelder in advance of signing this Agreement, 
to which additional charges may apply.  

6.3 The proposed fees set forth in this Agreement shall be open for acceptance for ninety (90) days from the above 
date. If the Agreement is signed after that date, the proposed fees may be adjusted prior to commencement of 
Services. The hourly rates charged for Kleinfelder’s Services are adjusted annually in January of each year to 
reflect changes in the various elements that comprise such hourly rates. All adjustments will be in accordance 
with generally accepted accounting practices as applied on a consistent basis by Kleinfelder and consistent with 
Kleinfelder’s overall compensation practices and procedures. Kleinfelder reserves the right to periodically adjust 
its fee schedule.  

6.4 Kleinfelder will generally submit its invoices to Client on a monthly basis. Client must pay all invoices within thirty 
(30) days from the date of invoice, with interest at the rate of one and one-half percent (1 1/2 %) per month 
payable on all outstanding payments. Interest on all outstanding payments will be charged from the initial date 
of invoice.  

6.5 Kleinfelder may suspend performance of Services under this Agreement until it has been paid in full for all 
outstanding payments, including interest charges.   

6.6 Kleinfelder will be entitled to recover from Client on demand all expenses incurred (including all legal costs and 
expenses) in recovering any outstanding payments from Client. 

6.7 All travel will be invoiced at cost and reimbursed by Client.  All travel required under this Agreement is subject 
to the terms, conditions and applicable rates set forth in the U.S. Federal Travel Regulations.   

7. INSURANCE 

7.1 Kleinfelder will maintain during the term of this Agreement worker's compensation, commercial general liability, 
automobile liability Insurance and professional indemnity insurance coverage.  
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7.2 Client will maintain during the term of this Agreement adequate insurance coverage and will require and verify 
any contractors or parties it hires to have adequate insurance coverage.  Client agrees that failure to comply 
with this clause will invalidate any indemnify provided by Kleinfelder under clause 12.1. 

8. CHANGES TO SCOPE OF SERVICES 

8.1 Client or Kleinfelder may request to modify the scope of Services as set out in any Work Order, whereon both 
parties agree to negotiate in good faith and execute a written Change Order.  A Change Order is an amendment 
to this Agreement or to a Work Order that modifies the Services and specifies the following:   

(a) a change in the terms and conditions or Services;  
(b) an adjustment in the schedule for performance; and  
(c) the amount of adjustment in Kleinfelder’s compensation. 

 
8.2 Kleinfelder will treat as a Change Order any written or oral Client order (including directions, instructions, 

interpretations, or determinations) which request changes in the Services.  Kleinfelder will give Client written 
notice within a reasonable time of any resulting adjustment in the schedule and compensation.  Unless Client 
objects in writing within 5 business days, the proposed terms of the Change Order with the adjustment in the 
schedule and price shall become a part of this Agreement.   

8.3 If Client and Kleinfelder cannot agree upon an equitable adjustment in the schedule and compensation, and 
Kleinfelder does not sign the Change Order, the disagreement shall be treated as a Dispute under clause 18. 

9. FORCE MAJEURE 

9.1 Kleinfelder will not be liable for delay or failure to perform its Services caused directly or indirectly by 
circumstances beyond its control, including but not limited to, acts of God, fire, flood, war, sabotage, accident, 
labor dispute, shortage, government action or inaction, changed conditions, delays resulting from actions or 
inactions of Client or third parties, Site inaccessibility or inability of others to obtain material, labor, equipment, 
or transportation.   

9.2 Should any of the preceding circumstances occur, then the date for completion or any other milestone date shall 
be adjusted for the delay in accordance with clause 8, provided Kleinfelder reports the delay to Client within a 
reasonable time of discovery. 

10. INSTRUMENTS OF SERVICE 

10.1 All data, reports, drawings, plans, or other documents (or copies) provided to Kleinfelder by Client for the 
purposes of this Agreement will, at Client’s written request, be returned upon completion of the Services and 
payment in full for all Services rendered. Client agrees that Kleinfelder may retain one copy of all such 
documents.  

10.2 Client agrees: 

(a) all reports, drawings, plans, documents, software, source code, object code, boring logs, field data, field 
notes, calculations, estimates, laboratory test data and other similar data, documents and work products 
(or copies thereof) in any form prepared by Kleinfelder pursuant to this Agreement are instruments of 
service (Instruments of Service), not products; 

(b) Kleinfelder will retain exclusive ownership, copyright and title to all Instruments of Service, and Client 
has no rights to incomplete or partial data; 

(c) all opinions, certifications, communications (oral or written) or Instruments of Service furnished to Client 
are intended for the benefit of Client for the specific purposes stated herein and therein, are not intended 
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to inform, guide, or otherwise influence any entities or persons other than Client in relation to the Project, 
and are not intended or represented to be suited for reuse by Client or others, and; 

(d) reuse without the specific prior written consent of Kleinfelder will be at the user’s sole risk and without 
Kleinfelder liability, and Client agrees (i) to remove Kleinfelder’s and Kleinfelder’s consultants’ names 
and seals therefrom, and (ii) to defend, indemnify and hold harmless Kleinfelder and Kleinfelder’s 
contractors, consultants, affiliates, directors and employees from and against all losses, damages and 
liabilities (including all legal expenses) in connection with the unauthorized use.  
 

10.3 Any requests by third parties for reliance upon any communication (oral or written), certification, report, opinion, 
or Instrument of Service provided by Kleinfelder pursuant to this Agreement will be subject to approval at 
Kleinfelder’s sole discretion and to additional fees, terms and conditions.  

11. CLIENT’S RESPONSIBILITIES 

11.1 Client agrees to provide and discuss with Kleinfelder on an ongoing basis throughout all available material, data, 
and information pertaining to the Services, including, without limitation, (i) the composition, quantity, toxicity, or 
potentially hazardous properties of any material known or believed to be present at any Site, (ii) any hazards 
that may be present, (iii) the nature and location of underground or otherwise not readily apparent utilities, (iv) 
summaries and assessments of the Site's past and present compliance status, (v) the status of any filed or 
pending judicial or administrative action concerning the Site or Project, and (vi) Client records (in electronic 
format where possible) for such data as benchmarks, plans, maps, and property ownership. 

11.2 Client will ensure the cooperation of Client’s employees, contractors and consultants with Kleinfelder. 

11.3 Client acknowledges and agrees that Kleinfelder is entitled to rely upon the accuracy and completeness of any 
information given by Client, its employees, contractors and consultants.  

11.4 Client will provide reasonable assistance to obtain data and records concerning the Site or Project in the 
possession, custody or control of third parties.  

12. ALLOCATION OF RISK AND INDEMNITIES 

12.1 Subject to the limitation of liability provisions of this Agreement, Kleinfelder indemnifies Client against all 
liabilities, losses or damages caused by the negligence or other fault of Kleinfelder and its employees, agents, 
representatives, subcontractors, and any other party for whom Kleinfelder is legally responsible (Kleinfelder 
Parties), but only to the extent such liabilities, losses or damages are caused by the negligence or other fault of 
the Kleinfelder Parties when compared to the negligence or other fault of all other persons and entities. If 
California law applies to this Agreement, the parties also expressly agree that this indemnity provision does not 
include, and in no event shall Kleinfelder be required to assume, any obligation or duty to defend any claims, 
cause of action, demands, or lawsuits in connection with or arising out of this Project or the Services rendered 
by Kleinfelder. This clause 12.1 is not intended to and will not in any way be limited by any insurance coverage 
available to Client under any Kleinfelder insurance policy. 

12.2 Client indemnifies Kleinfelder against all liabilities, losses or damages caused by the negligence or other fault of 
Client and its employees, agents, representatives, subcontractors, and all other parties for whom Client is legally 
responsible (Client Parties), but only to the extent such liabilities, losses or damages are caused by the 
negligence or other fault of Client Parties when compared to the negligence or other fault of all other applicable 
persons and entities. If California law applies to this Agreement, the parties also expressly agree that this 
indemnity provision does not include, and in no event shall Client be required to assume, any obligation or duty 
to defend any claims, cause of action, demands, or lawsuits in connection with or arising out of this Project or 
services rendered by Client. This clause 12.2 is not intended to and will not in any way be limited by any 
insurance coverage available to Kleinfelder under any Client, Owner or Project insurance policy. 
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12.3 Subject to any applicable statutory limitations, the indemnity obligations in this clause 12 shall survive the 
expiration or termination of this Agreement. 

13. LIMITATION OF LIABILITY 

13.1 The maximum aggregate liability of Kleinfelder arising out of or related to this Agreement and all Work Orders 
and amendments thereto, whether based in contract or tort or otherwise in law or equity, will be limited to the 
greater of the compensation actually paid to Kleinfelder for the Services under all Work Orders or $50,000, and 
Client hereby releases Kleinfelder from any liability above such amount. This limitation of liability includes any 
losses payable to Client under clause 12.1 and will apply to any and all claims.   

13.2 This limitation of liability has been agreed after Client and Kleinfelder discussed the risks and rewards associated 
with the Project and the Services as well as the provision of the Services within both the obligations of this 
Agreement and the associated compensation.  Upon written request by Client, the parties may negotiate in good 
faith and agree, by way of a written Change Order in accordance with clause 8 herein, to increase the amount of 
this liability limitation or eliminate it in exchange for payment of increased compensation to Kleinfelder.   

13.3 As used in this clause 13, “Kleinfelder” includes Kleinfelder, its affiliates, subconsultants and subcontractors, and 
their respective partners, officers, directors, shareholders and employees.  The limitation of liability established 
in this clause 13 shall survive the expiration or termination of this Agreement. 

14. WAIVER OF CONSEQUENTIAL DAMAGES 

14.1 Neither party will be liable to the other party for any special, incidental, indirect, exemplary, punitive, penal or 
consequential damages however arising incurred by either Kleinfelder or Client or for which either may be liable 
to a third party.  

15. NO CONTROL OF MEANS AND METHODS OF OTHERS 

15.1 Client agrees: 

(a) Kleinfelder will have no control over or charge of or responsibility for the construction means, methods, 
techniques, sequences, or procedures, or for the safety precautions and programs of Client’s 
employees, or contractors or consultants engaged by Client in connection with the Project; 

(b) Kleinfelder’s performance of the Services does not include any job site safety obligations which may be 
required by or in connection with the Project or the Services or any applicable code or regulation, other 
than strictly in respect of its own employees; and 

(c) Kleinfelder will not have control over or charge of the acts or omissions of any contractor or contractors’ 
agents, employees or subcontractors. 

16. SITE ACCESS 

16.1 Client agrees to: 

(a) provide unimpeded and timely access to the Site, including any third party sites, if required; 
(b) provide an adequate area for Kleinfelder’s Site office facilities, equipment storage, and parking; 
(c) furnish all construction utilities and utility releases necessary for the performance of the Services; and 
(d) obtain all permits, licenses or authorizations necessary for the performance of the Services. 
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17. WARRANTY OF TITLE, WASTE OWNERSHIP 

17.1 Kleinfelder will not take title to or be liable for any hazardous materials found at any Project Site. Any risk of loss 
with respect to all materials remains with Client or the Site owner, who will be considered the generator of such 
materials, execute all manifests as the generator of such materials, and be liable for the arrangement, 
transportation, treatment, and/or disposal of all material. All samples remain the property of Client. Client agrees 
to promptly, at its cost, remove and lawfully dispose of samples, cuttings, and hazardous materials.   

18. DISPUTE RESOLUTION 

18.1 If a dispute arises out of or relates this Agreement (Dispute), the parties agree to submit the Dispute to mediation 
pursuant to the Construction Industry Mediation Rules of the American Arbitration Association (AAA).  The 
mediator will be an independent person agreed between the parties from a panel suggested by the Institute or, 
failing agreement, a mediator appointed by AAA.  A party shall not call for mediation of any Dispute after such 
period of time as would bar the initiation of legal proceedings to litigate such Dispute under the laws of the state 
in which the Project is located. 

18.2 Client and Kleinfelder agree that in the event of a Dispute, they will not seek recourse against individual officers, 
employees, directors, or shareholders of the other party. 

18.3 A party shall not start court proceedings in relation to a Dispute until it has exhausted the procedures in this 
clause, unless the party seeks injunctive or other interlocutory relief. 

18.4 If the Dispute cannot be resolved through mediation, either party may file suit in an appropriate court in the state 
where the Services are performed.   

18.5 This clause survives termination or expiry of this Agreement. 

19. MISCELLANEOUS 

19.1 This Agreement is governed and construed in accordance with the laws of the state where the Services are 
performed. The parties hereby submit to the jurisdiction of the courts of the state where the Services are 
performed and waive any right to object to any proceedings being brought in those courts. 

19.2 Waiver of any term, condition or breach of this Agreement will not operate as a subsequent waiver of the same 
term, condition or breach.   A waiver is not valid or binding unless made in writing. 

19.3 If any provision of this Agreement is found by a duly constituted authority to be invalid, void, or unenforceable, 
all remaining provisions shall continue in force. 

19.4 This Agreement does not create, nor will it be construed to create, any benefit or right in any third party or any 
special relationship or fiduciary duty to third parties. 

19.5 This Agreement constitutes the entire understanding and agreement of the parties with respect to its subject 
matter.  It supersedes all earlier conduct, prior agreements and understandings between the parties in 
connection with its subject matter.  

19.6 Client and Kleinfelder shall abide by the requirements of 41 CFR 60-1.4(a), 60-300.5(a) and 60-741.5(a).  These 
regulations prohibit discrimination against qualified individuals based on their status as protected veterans or 
individuals with disabilities, and prohibit discrimination against all individuals based on their race, color, religion, 
sex, or national origin.  Moreover, these regulations require that covered prime contractors and subcontractors 
take affirmative action to employ and advance in employment individuals without regard to race, color, religion, 
sex, national origin, protected veteran status or disability.  
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19.7 All notices, requests or instructions hereunder must be in writing and either hand delivered to the recipient, 
delivered by registered mail or express mail the addresses given in this Agreement. 

19.8 This Agreement cannot be assigned by either party without the prior written approval of the other party.  
Kleinfelder may subcontract performance of portions of the Services to a qualified subcontractor.  

19.9 Any amendment or revision to this Agreement, including for the avoidance of any doubt, to any Work Order, 
must be in writing and signed by both parties.  Any oral modification or revision of this Agreement shall not operate 
to modify this Agreement. 

19.10 This Agreement may be executed in counterparts, including photo or electronic copies, which taken together, 
shall constitute one original document. 

 

IN WITNESS WHEREOF, Client and Kleinfelder have caused this Agreement to be executed on the date first written 
above. 

 
CLIENT: KLEINFELDER: 

 

 

By: ____________________________________ By: ___________________________________ 

Printed Name:         Printed Name:  David R. Boes 
    
Title:         Title:  VP, Area Manager 

 
 
ATTACHMENTS: Appendix A, Sample Work Order 
 Appendix B, Kleinfelder Proposal (as applicable) 
 Appendix C, Prime Agreement /Client Requirements (as applicable)  
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APPENDIX A:  WORK ORDER 

Issued Pursuant to The Client Master Services Agreement effective as of       by and between       (Client) and 
Kleinfelder, Inc. (Kleinfelder). 

 

Client Name:        Kleinfelder Project No:       
 
Project Name:        Work Order Type: (Check One) 
  Time-and-Materials     
  Fixed-Price  
 
Kleinfelder Office:        Subcontractor Reference No:       
 
Kleinfelder Contact Name:        
 
 

1. SCOPE OF WORK:       

(Continue on additional page, if needed) 

2. LOCATION/CLIENT FACILITY INVOLVED:       

3. PERIOD OF PERFORMANCE:  FROM:        TO:        

4. AUTHORIZED FUNDING:       

5. SPECIAL PROVISIONS:       

 

NOTICE TO PROCEED IS GIVEN ON (DATE):       

 

CLIENT: KLEINFELDER: 

 

By: ____________________________________ By: ___________________________________ 

Printed Name:         Printed Name:        
    
Title:         Title:        

Address:         Address:        

 

 


