
           

AGENDA
Thursday, February 9, 2023

7:00 P.M.

HYBRID IN-PERSON/VIRTUAL MEETING
REFER TO THE END OF THE AGENDA TO REVIEW
OPTIONS FOR PARTICIPATING IN THE MEETING

REMOTELY OR IN-PERSON.

IF YOU ATTEND THE MEETING IN PERSON A FACE COVERING
IS RECOMMENDED BUT NOT REQUIRED. 

           

A. ROLL CALL   
 

B. PRESENTATIONS   
 

1. Commending Tali Fa'i
 

2. Commending Officer Alexandria Riddles
 

C. PUBLIC COMMENT 
The public is invited to address the City Council on any item not listed on the agenda. Public
Comments are generally limited to 5 minutes per speaker.  Please note that State law
prohibits the Council from acting on non-agenda items.

  

 

D. CONSENT CALENDAR
Consent Calendar items are considered to be routine and may be approved by one motion. 
There will be no separate discussion on these items unless there is a request by a Council
Member, a staff member, or a member of the public to remove an item for separate
discussion and action.

  

 

1. Approval of Audited Demands
 

2. Approval of the January 26, 2023 minutes
 

3. Adopt a resolution Finding That There is a Proclaimed State of Emergency; Finding That



3. Adopt a resolution Finding That There is a Proclaimed State of Emergency; Finding That
Meeting in Person Would Present Imminent Risks to the Health or Safety of Attendees as a
Result of the State of Emergency; and Authorizing Continued Remote Teleconferenced
Meetings of the Legislative Bodies of the City of Newark for the 30 Day Period Beginning
January 12 Pursuant to AB 361

 

4. Adopt a resolution authorizing the City Manager to execute a Contractual Services
Agreement with Storm Water Inspection & Maintenance Services, Inc. (SWIMS) to conduct
installation, inspection and maintenance of full trash capture devices in the City's storm
drain system and amend the 2022-2024 Biennial Budget and Capital Improvement Plan 

 

5. Adopt a resolution approving a Contractual Services Agreement with Hinderliter De Llamas
and Associates (HdL) for Utility Users Tax (UUT) Administration and Audit Services and
Amend the 2022-2024 Biennial Budget and Capital Improvement Plan

 

6. Adopt a resolution approving a Second Amendment to the Consulting Services Agreement
with Greensfelder Commercial Real Estate, LLC

 

E. PUBLIC HEARINGS   
 

F. OTHER BUSINESS   
 

G. CITY COUNCIL MATTERS 
City Council Members report on attendance at intergovernmental agency meetings,
conferences, and seminars since the last meeting.  City Council Members may also
announce upcoming events and coordinate attendance; report on local events attended
since the last meeting; and make brief comments on issues of concern.

  

 

H. CLOSED SESSION   
 

I. ADJOURNMENT   
 

 

HYBRID IN-PERSON/VIRTUAL MEETING NOTICE

This meeting is being conducted utilizing teleconferencing and electronic means consistent with Assembly Bill 361
(2021). Members of the public may attend the meeting in person, virtually via Zoom, or watch it via YouTube. If you
attend the meeting in person, a face covering is recommended but not required.   

Mayor Hannon, Vice Mayor Collazo, and Council Members Jorgens, Bucci, and Freitas may be attending this
meeting via teleconference. Teleconference locations are not open to the public. In the event that any members of
the City Council elect to attend this meeting via teleconference, all votes conducted during the teleconferencing
session will be conducted by roll call vote.

How to view the meeting remotely: 
Livestream online at YouTube: https://www.youtube.com/channel/UC383NGSxaPwZP1lkJbo2T8A
Copy/paste the YouTube URL into your browser if the link does not automatically open. 
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How to participate in the meeting remotely, via Zoom Webinar: 
From a PC, Mac, iPad, iPhone or Android device: Zoom Meeting https://us06web.zoom.us/j/88145877653

From a telephone dial 1- 669-900-9128, Webinar ID Number 881 4587 7653

Provide live, remote public comments, when the Mayor calls for comments. Use the raise your hand feature in
Zoom to be called upon by the City Clerk.

For frequently asked Zoom questions, please go to Agendas and Minutes and select the Frequently Asked
Questions link.

No question shall be asked of a council member, city staff, or an audience member except through the Mayor. No
person shall use vulgar, profane, loud or boisterous language that interrupts a meeting. Any person who refuses to
carry out instructions given by the Mayor for the purpose of maintaining order may be guilty of an infraction and
may result in removal from the meeting.

Council Meeting Access/Materials: 
The agenda packet is available for review at Agendas and Minutes. The packet is typically posted to the City
website the Friday before the meeting, but no later than 72 hours before the meeting.

Pursuant to Government Code 54957.5, supplemental materials distributed less than 72 hours before this meeting,
to a majority of the City Council, will be made available for public inspection at this meeting and will be posted, if
time allows, at Agendas and Minutes. Materials prepared by City staff and distributed during the meeting are
available for public inspection at the meeting or after the meeting if prepared by some other person. Documents
related to closed session items or are exempt from disclosure will not be made available for public inspection. For
those persons who require special accommodations, please contact the City Clerk at least two days prior to the
meeting at City Clerk or 510-578-4266. 
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 Item  B. 1. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM Sheila Harrington, City Clerk
SUBJECT    Commending Tali Fa'i

Tai Fa'i was named the Bay Area News Group “Girls Athlete of the Week” for the week
of January 2 – 7, 2023, for her outstanding performance during the 35th Annual
Newark Optimist Club Holiday Basketball Tournament. A commendation, in honor of
this achievement, will be presented to Ms. Fa'i at the City Council meeting.
 

Attachments
Commendation 
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COMMENDATION 
 

 COMMENDING TALIILIGA FA’I 
 

   
 WHEREAS, TALIILIGA (TALI) FA’I is a senior student-athlete at Newark 
Memorial High School and point-guard of the Girls Varsity Basketball Team; and  
 

WHEREAS, TALI FA’I was named the Bay Area News Group “Girls Athlete 
of the Week” for the week of January 2 – 7, 2023, for her outstanding performance 
during the 35th Annual Newark Optimist Club Holiday Tournament; and  
 
 WHEREAS, during the three-game, eight-team tournament at Newark 
Memorial High School, TALI FA’I averaged 18 points and nine rebounds, leading the 
Cougars to two wins, and capturing the Consolation Trophy. For her efforts, Tali was 
selected to the All-Tournament Team; and 
 

WHEREAS, TALI FA’I is an exceptional student, assists the Athletic Director 
with a number of school and community projects, and has been a valued ”Teammate”, 
providing encouragement to players on and off the court.   
 
 NOW THEREFORE, I, Michael K. Hannon, Mayor of the City of Newark, on 
behalf of the Newark City Council, do hereby commend  
 

TALIILIGA FA’I 
 
on this recognition and for making us all proud of her accomplishments. 
 
 IN WITNESS THEREOF, I have hereunto set forth my hand and caused the 
Official Seal of the City of Newark, State of California, to be affixed this Ninth Day 
of February, Two Thousand Twenty-three. 
 
 
 
       MICHAEL K. HANNON 
            Mayor 
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 Item  B. 2. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM Sheila Harrington, City Clerk
SUBJECT    Commending Officer Alexandria Riddles

Officer Alexandria Riddles noticed a crime pattern of high-end vehicles being stolen or
recovered in the city of Newark.  As a result of her efforts, a large-scale, multiple
location operation was organized with multiple agencies that resulted in the arrest of
criminals, seizure of firearms, and the return of stolen vehicles and property to their
rightful owners.  A commendation has been prepared to honor Officer Riddles for her
commitment to the safety of the Newark community.  

Attachments
Commendation 
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COMMENDATION 

 

OFFICER ALEXANDRIA RIDDLES 

 

 WHEREAS, OFFICER ALEXANDRIA RIDDLES was assigned to the 

graveyard shift in June of 2022 and quickly noticed a patten of high-end vehicles 

being stolen or recovered in the City of Newark. She investigated the eight cases 

over three months and suspected a high-end vehicle theft ring; and 

 

WHEREAS, OFFICER RIDDLES worked with the Investigations Unit and 

initiated a Community Oriented Policing and Problem-Solving project to identify 

and dismantle the auto theft ring and return stolen property to their owners; and  

 

 WHEREAS, OFFICER RIDDLES noticed similarities with an attempted 

vehicle theft in the City of San Pablo that led to a shooting and it was quickly 

determined that the suspects were linked to both department investigations; and 

 

WHEREAS, a large-scale, multi-agency, operation was organized to locate 

and arrest the suspects. The results of the total operation were the search of eight 

multi city locations, six suspects arrested, 19 stolen vehicles recovered, and 12 

firearms recovered. Specific to Newark, OFFICER RIDDLES was responsible for 

searching three locations, arresting four suspects, seizing ten firearms, recovering 

three stolen vehicles, bullet-proof vests, high-capacity magazines, stolen property, 

and instruments used to steal vehicles. 

 

 NOW, THEREFORE, I, Michael K. Hannon, Mayor of the City of Newark, 

on behalf of the Newark City Council, do hereby commend: 

 

OFFICER ALEXANDRIA RIDDLES 

 

who went above and beyond the duties of patrol and exemplified her overall work 

ethic and commitment to the safety of the Newark community.  

 

 IN WITNESS THEREOF, I have hereunto set forth my hand and caused 

the Official Seal of the City of Newark, State of California, to be affixed this 

Ninth Day of February, Two Thousand Twenty-Three. 

 

 

MICHAEL K. HANNON 

Mayor  
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 Item  D. 1. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM Krysten Lee, Finance Director
SUBJECT    Approval of Audited Demands

Attachments
Approval of Audited Demands 
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 Item  D. 2. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM Sheila Harrington, City Clerk
SUBJECT    Approval of the January 26, 2023 minutes

Attachments
Minutes 
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City of Newark | Newark City Council 

Mayor Michael K. Hannon | Vice Mayor Maria “Sucy” Collazo | Council Members: Luis L. Freitas, Mike Bucci, and Matthew Jorgens 

 

 

Draft 
Thursday, January 26, 2023 

 

 
A. ROLL CALL 

 
Mayor Hannon called the meeting to order at 7:00 p.m. Vice Mayor Collazo, 
Council Members Freitas, Bucci, and Jorgens were noted present. 

 
B. PRESENTATIONS 

 
1. Proclaiming January 14 - 29, 2023 as Sun Salutation Awareness Period 

 
Mayor Hannon presented the proclamation to Rashmi Patil, Ashwini 
Satyanarayana and Siya Singh of the Hindu Swayamsevak Sangh (HSS).  
 
Ms. Singh spoke on her positive experience with HSS. 

 
C. PUBLIC COMMENT 

 
No one requested to speak.  

 

D. CONSENT CALENDAR 
 
Council Member Bucci moved, Council Member Freitas seconded, to approve 
Consent Calendar Items D.1 through D.3, that the resolutions be numbered 
consecutively, and that reading of the titles suffice for adoption.   The motion 
passed, 5 AYES. 

 
1. Approval of Audited Demands 

 
2. Approval of January 12, 2023, minutes 

 
3. Approval of Motion for acceptance of the Annual Comprehensive 
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Financial Report (ACFR) for the period ended June 30, 2022 
 

E. PUBLIC HEARINGS 

 
F. OTHER BUSINESS 

 
1. Adopt resolutions initiation of proceedings for the formation of Area 

Improvement District No. 35 for Lindsay Tract, providing preliminary approval of 
the Engineer’s Report, declaring intention to order formation of the assessment 
district and to levy and collect assessments, establishing Property Owner 
Assistance Program for City-Sponsored Assessment Districts, and setting a 
public hearing date of March 23, 2023 
 
Vice Mayor Collazo announced that she had a conflict of interest due to  
property ownership near this project and would recuse herself from this item.  
Vice Mayor Collazo exited the City Council Chambers.  
 
Assistant City Engineer Imai gave the presentation.  Presentation on file with 
City Clerk. He stated that the project would improve neighborhood aesthetics, 
eliminate the ponding/flooding, improve walkability, and enhance property 

values. The estimated cost of $9.6 million would be paid with funding from the 
City, the Alameda County Water District, and the adjacent property owners 
through a proposed Assessment Improvement District. Property owners would 
pay for curb and sidewalk improvements in front of their homes.  
 
Ed Espinoza of Francisco and Associates reviewed the proposed assessment 
district and how they prepared the benefit analysis for the parcels.  
 
Assistant City Engineer Imai reviewed the Property Owner Assistance Program 
for certain qualified owner-occupied parcels and the construction timeline. 
 
Ana Semedo stated that she could not pay the assessment and would vote no.  
 
Guillermo Sanchez stated that the assessment would be a hardship for his 
single income family of 5. He stated that the low-income thresholds need to be 
raised. He is in favor of the improvements, but too much money is asked from 

the property owners.  
 
Sondra Mascardo stated that it was unfair to have a lien placed on their 
properties. Nobody wants $1400 added to their property tax and it would be a 
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hardship. She stated that she and her neighbors opposed the project.  
 
Marietta Madieros asked how much interest would be charged with the 
assessments.  She stated that she has a corner lot, which would be more than 
the average assessment. She stated that she was against this project and that 
it would be a burden.  
 
Rosemary Gaunt stated that she has lived in her home for 65 years.   She 
stated that the City caused the water problems by raising the land with newer 
properties and retaining walls.  She asked how the Birch Street neighbors 
stopped a similar project.  She would like the water issues fixed, but they didn’t 
need sidewalks.  

 
Gabriel Fonseca (via Zoom) asked if the streets could be fixed without adding 
sidewalks and do corner lots have more weight on the votes.  
 
In response to citizen questions, Assistant City Engineer Imai stated that in 
order to fix the water drainage issue, they would need to gut and rebuild the 
street with sidewalks to fix the slope. The vote is weighted by the amount of the 
assessment per property. Mr.  Espinoza stated that the interest rate would be 
determined during the bond sale and that the bond counsel estimated 5%. 
 
Council Member Bucci stated the had concerns with the project and 
understood the financial burden to the residents.  He stated that he did not like 
the assessment plan that put too much burden on the residents, and that more 
palatable numbers needed to be provided.  He stated that he did not think he 
would support the project as currently written.  
 
Mayor Hannon state that their proposed action tonight would give the vote to 

the community in the Lindsay Tract whether to proceed with an assessment.  
 
Council Member Jorgens moved, Mayor Hannon seconded to adopt the 
following resolutions: 1) Intention to make acquisitions and improvements for 
the proposed Area Improvement District No. 35 (Lindsay Tract); and 2) 

Approving Preliminary Engineer’s Report and directing related actions for the 

proposed Area Improvement District No. 35 (Lindsay Tract); and 3) Approving 
a policy for a property owner assistance program for city-sponsored 
assessment districts. The motion did not pass, 2 AYES (Hannon and Jorgens), 
1 NO (Bucci), 1 ABSTENTION (Freitas), and 1 RECUSED (Collazo). 
 
Vice Mayor Collazo returned to the City Council Chambers. 
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2. Adopt a resolution terminating the local emergency due to COVID-19 effective 

February 28, 2023 
Resolution No. 11459 
 

Vice Mayor Collazo and Council Member Freitas each announced that they 
had conflicts of interest due to property ownership and income and would 
recuse from this item. They each left the City Council Chambers.  
 
City Manager Benoun gave the staff report recommending terminating the 
local emergency. 
 
No one requested to speak. 
 

Council Member Bucci moved, Council Member Jorgens seconded, to adopt a 
resolution terminating the local emergency due to COVID-19 effective February 
28, 2023. The motion passed, 3 AYES, 2 RECUSED (Collazo and Freitas). 
 
Vice Mayor Collazo and Council Member Freitas returned to the City Council 
Chambers.  
 

 
G. CITY COUNCIL MATTERS 

 
Vice Mayor Collazo hoped everyone enjoyed the nice weather. She wished 
everyone a wonderful week, enjoy the football game on Sunday, and shop Newark.  
 
Council Member Bucci stated that the Ohlone Wildlife Rehabilitation Center is 
preparing to reopen and he will be leading a team to help with improvements. Email 
him or meet at the Ohlone Wildlife Rehabilitation Center on Hickory Street around 9 
am on February 4th.  
 
Council Member Jorgens asked how residents report the unfriendly odor in the 
Birch Grove area.  City Manager Benoun stated that residents who smell natural 
gas should call 911. For non-natural gas odors, complaints may be filed with the 
Bay Area Air Quality Management District.  There is information on the City website 
on the reporting process.  
 
Mayor Hannon announced that former Mayor Nagy’s retirement event will be held 

on February 5 beginning at 1 pm at City Hall. 
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H. CLOSED SESSION 

 
I. ADJOURNMENT 

 
Mayor Hannon adjourned the meeting at 8:47 p.m. 
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 Item  D. 3. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM Kristopher Kokotaylo, City Attorney
SUBJECT    Adopt a resolution Finding That There is a Proclaimed State of Emergency; Finding That

Meeting in Person Would Present Imminent Risks to the Health or Safety of Attendees as
a Result of the State of Emergency; and Authorizing Continued Remote Teleconferenced
Meetings of the Legislative Bodies of the City of Newark for the 30 Day Period Beginning
January 12 Pursuant to AB 361

SUMMARY AND RECOMMENDATION
Since near the start of the COVID-19 pandemic the City has been able to conduct
meetings of its legislative bodies remotely pursuant to Executive Order N-29-20, which
suspended certain provisions of the Brown Act allowing the City to conduct its meetings
virtually.  On June 11, 2021, Governor Newsom issued an Executive Order that ends
the clauses of Executive Order N-29-20 which suspended those provisions of the
Brown Act on September 30, 2021.  Governor Newsom signed AB 361 into law on
September 16, 2021.  AB 361 allows the City to continue conducting virtual meetings
where the Governor has proclaimed a State of Emergency and state or local officials
have imposed or recommended social distancing or where the City Council has
declared the need to meet remotely due to imminent risks to the health or safety of
attendees.

On September 23, 2021, the City Council made the necessary findings pursuant to AB
361 to continue to conduct virtual meetings.  AB 361 requires that the City Council
revisit the need to continue conducting virtual meetings every 30 days.  The City
Council last made the necessary findings on January 12, 2022. 

Staff recommends that the City Council adopt a resolution making the necessary
findings pursuant to AB 361 to continue conducting virtual meetings.  Staff anticipates
that this will be the last time that the City Council will adopt a resolution to continue
conducting meeting pursuant to AB 361 as Governor Newsom has indicated his intent
to end that statewide state of emergency on February 28, 2023.  Without the statewide
emergency, the City cannot conduct meetings pursuant to AB 361.  The proposed
resolution provides that meetings pursuant to AB 361 may occur until February 28,
2023.

BACKGROUND
On March 4, 2020, Governor Newsom declared a State of Emergency to make
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On March 4, 2020, Governor Newsom declared a State of Emergency to make
additional resources available, formalize emergency actions already underway across
multiple state agencies and departments, and help the State address the broader
spread of COVID-19.

On March 17, 2020, the City Council adopted a Resolution ratifying the proclamation of
a local state of emergency by the Director of Emergency Services due to COVID-19.

On March 17, 2020, in response to the COVID-19 pandemic, Governor Newsom
issued Executive Order N-29-20, which suspended certain provisions of the Brown Act
in order to allow local legislative bodies to conduct meetings telephonically or by other
means. Additionally, the State implemented a shelter-in-place order, requiring all
non-essential personnel to work from home.

The City has established virtual meetings for all City Council and City Council
appointed Board and Commission meetings. The virtual meetings have allowed the
Council and advisory bodies to continue to conduct City business from remote locations
while ensuring the public’s continued access to government meetings in a safe manner.

On June 11, 2021, Governor Newsom issued Executive Order N-08-21, which among
other things, rescinded certain clauses of Executive Order N-29-20 after September
30, 2021, including clauses that suspended certain provisions of the Brown Act.  Thus,
effective October 1, 2021, agencies would have had to transition back to public
meetings held in full compliance with the Brown Act.

Since the Governor issued Executive Order N-08-21, the highly contagious Delta
variant has emerged, causing a spike in cases throughout the state and within the
Alameda County. Additionally, since then, the highly contagious Omicron variant and
sub-variants BA.2, BA.2.12.1, and BA.5 have emerged. Currently, state and local
officials still recommend wearing masks for certain individuals and under certain
circumstances.  

On September 16, 2021, the Governor signed AB 361 (2021) which allows for local
legislative and advisory bodies to continue to conduct meetings via teleconferencing
under specified conditions and includes a requirement that the Council make specified
findings.  AB 361 took effect immediately.

The City Council adopted a resolution pursuant to AB 361 on September 23, 2021 in
order to allow the City’s legislative bodies to continue conducting virtual meetings after
September 30, 2021.  The resolution included all of the necessary findings required
pursuant to AB 361.  The City Council has adopted continued resolutions since that
time.

Notably, on October 17, 2022, Governor Newsom announced that the COVID-19 state
of emergency will end on February 28th, 2023.  The City will not be able to conduct
meetings pursuant to AB 361 after the end of the state of emergency.

DISCUSSION/ANALYSIS
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DISCUSSION/ANALYSIS
The California Legislature approved AB 361 and the Governor signed the bill into law
on September 16, 2021. AB 361 allows local legislative bodies to continue to meet
remotely after the expiration of the clauses of Executive Order N-29-20 which
suspended certain Brown Act provisions.  Under AB 361, the City and its legislative
bodies will be allowed to continue to meet remotely when:

• The local agency holds a meeting during a declared state of emergency;
• State or local health officials have imposed or recommended measures to promote
social distancing;
• Legislative bodies declare the need to meet remotely due to present imminent risks to
the health or safety of attendees.

The City meets the requirements to continue holding meetings remotely in order to
ensure the health and safety of the public:

• The Governor has declared a State of Emergency, and the City Council has ratified
the proclamation of a local emergency by the Director of Emergency Services;
• CalOSHA recommends social distancing under certain circumstances and
maintaining six feet of distance can avoid close contacts requiring quarantine;
• The Delta and Omicron variants of COVID-19 have resulted in a significant increase
of COVID-19 cases within the state and throughout Alameda County;
• Meeting in person would present imminent risks to the health or safety of attendees,
the legislative bodies, and staff.

The City Council has previously acted to make continued findings pursuant to AB 361,
however, the end of that period of time is quickly approaching.

The proposed resolution includes the necessary findings pursuant to AB 361 to allow
the City Council and the City’s legislative bodies to continue meeting remotely.  Staff
anticipates that this will be the last time that the City Council is asked to do so and,
effective the end of the state of emergency on February 28, 2023, the City will no
longer be able to conduct meetings pursuant to AB 361.  As explained above, this
aligns with the Governor’s indication that he will end the State of Emergency on
February 28, 2023.

FISCAL IMPACT
There is no direct fiscal impact of adopting this Resolution.

ENVIRONMENTAL/PLANNING COMMISSION REVIEW
N/A.

REVIEW AND APPROVAL
Prepared by - Kristopher J. Kokotaylo, City Attorney
Reviewed by - Krysten Lee, Finance Director
Approved by - David J. Benoun, City Manager
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Attachments
AB 361 Resolution February 2023 
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RESOLUTION NO. 

 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

NEWARK FINDING THAT THERE IS A PROCLAIMED 

STATE OF EMERGENCY; FINDING THAT MEETING IN 

PERSON WOULD PRESENT IMMINENT RISKS TO THE 

HEALTH OR SAFETY OF ATTENDEES AS A RESULT OF 

THE STATE OF EMERGENCY; AND AUTHORIZING 

CONTINUED REMOTE TELECONFERENCED MEETINGS OF 

THE LEGISLATIVE BODIES OF THE CITY OF NEWARK 

FOR THE 30 DAY PERIOD BEGINNING FEBRUARY 9 

PURSUANT TO AB 361 

 

 

WHEREAS, all meetings of the City of Newark’s legislative bodies are open and public, 

as required by the Ralph M. Brown Act (Cal. Gov. Code 54950 – 54963), so that any member of 

the public may attend, participate, and watch the City’s legislative bodies conduct their business; 

and 

 

WHEREAS, on March 4, 2020, Governor Newsom declared a State of Emergency to 

make additional resources available, formalize emergency actions already underway across 

multiple state agencies and departments, and help the State prepare for a broader spread of the 

novel coronavirus disease 2019 (“COVID-19”); and 

 

WHEREAS, on March 17, 2020, the City Council adopted a Resolution ratifying the 

proclamation of a local emergency by the Director of Emergency Services due to COVID-19; and 

 

WHEREAS, on March 17, 2020, in response to the COVID-19 pandemic, Governor 

Newsom issued Executive Order N-29-20 suspending certain provisions of the Ralph M. Brown 

Act in order to allow local legislative bodies to conduct meetings telephonically or by other means; 

and 

 

WHEREAS, as a result of Executive Order N-29-20, staff set up virtual meetings for all 

City Council meetings and meetings of all legislative bodies within the City; and 

 

WHEREAS, on June 11, 2021, Governor Newsom issued Executive Order N-08-21, 

which, effective September 30, 2021, ends the provisions of Executive Order N-29-20 that allows 

local legislative bodies to conduct meetings telephonically or by other means; and 

 

WHEREAS, on September 16, 2021, Governor Newsom signed AB 361 (2021) which 

allows for local legislative bodies and advisory bodies to continue to conduct meetings via 

teleconferencing under specified conditions and includes a requirement that the City Council make 

specified findings.  AB 361 (2021) took effect immediately; and 

 

WHEREAS, AB 361 (2021) requires that the Governor declare a State of Emergency 

pursuant to Government Code section 8625; and  

 

WHEREAS, AB 361 (2021) further requires that state or local officials have imposed or 

recommended measures to promote social distancing, or, requires that the legislative body 
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determines that meeting in person would present imminent risks to the health and safety of 

attendees; and  

 

WHEREAS, such conditions now exist in the City, specifically, Governor Newsom has 

declared a State of Emergency due to COVID-19; and 

 

WHEREAS, since issuing Executive Order N-08-21, the highly contagious Delta and 

Omicron variants, in addition to Omicron sub-variants, of COVID-19 have emerged, causing an 

increase in COVID-19 cases throughout the State and Alameda County; and 

 

WHEREAS, CalOSHA recommends social distancing under certain circumstances and 

maintaining six feet of distance can avoid close contacts requiring quarantine; and 

 

WHEREAS, because of the rise in cases due to the Delta and Omicron variant of COVID-

19, and now the Omicron sub-variant, the City is concerned about the health and safety of all 

individuals who intend to attend City Council and meetings of the City’s other legislative bodies; 

and 

 

WHEREAS, on September 23, 2021, the City Council found that the presence of 

COVID-19 and the increase of cases due to the Delta variant would present imminent risks to the 

health or safety of attendees, including the legislative bodies and staff, should the City’s 

legislative bodies hold in person meetings; and 

 

WHEREAS, the highly contagious Omicron variant has since resulted in several highly 

contagious sub-variants, including the new BA.5, which has become the dominant strain of 

COVID-19; and 

 

WHEREAS, the City Council finds that the imminent risks of the City’s legislative 

bodies holding in person meetings to the health or safety of attendees continues to exist due to 

the Delta and Omicron variants of COVID-19; and 

 

 WHEREAS, the City shall ensure that it’s meetings comply with the provisions required 

by AB 361 (2021) for holding teleconferenced meetings.  
 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Newark 

as follows: 

 

1. The above recitals are true and correct, and incorporated into this Resolution. 

 

2. In compliance with AB 361 (2021), and in order to continue to conduct 

teleconference meetings without complying with the usual teleconference meeting 

requirements of the Brown Act, the City Council makes the following continued findings: 

 

a) The City Council has reconsidered the circumstances of the state of emergency; 

and 

 

b) The state of emergency, as declared by the Governor and City Council, continues 

to directly impact the ability of the City Council and the City’s legislative bodies, 

as well as staff and members of the public, from meeting safely in person; and 
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c) The CDC continues to recommend physical distancing of at least six feet due to 

COVID-19, state and local officials continue to recommend wearing masks and 

physical distancing under certain circumstances, and as a result of the presence of 

COVID-19 and the increase of cases due to the Delta and Omicron variants, 

meeting in person would present imminent risks to the health or safety of 

attendees, the legislative bodies and staff. 

 

3. City Council and City’s legislative bodies may continue to meet remotely in 

compliance with AB 361, in order to better ensure the health and safety of the public. 

 

4. The City Council will not revisit the need continue conducting meetings pursuant 

to AB 361 as the Governor will end the State of Emergency on February 28, 2023 and the 

approval to conduct meetings pursuant to AB 361 shall end on that date. 
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 Item  D. 4. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM James Scanlin, Environmental Services Manager
SUBJECT    Adopt a resolution authorizing the City Manager to execute a Contractual Services

Agreement with Storm Water Inspection & Maintenance Services, Inc. (SWIMS) to
conduct installation, inspection and maintenance of full trash capture devices in the City's
storm drain system and amend the 2022-2024 Biennial Budget and Capital Improvement
Plan 

SUMMARY AND RECOMMENDATION
As part of the ongoing effort to reduce the discharge of trash to local creeks and the
San Francisco Bay and to comply with the requirements of the Municipal Regional
Stormwater Permit (MRP), the City has installed 755 full trash capture (FTC) devices in
storm drain inlets throughout the city. The previous MRP required that these FTC
devices be inspected and maintained (i.e., remove the debris from the storm drain
inlets and clean the device screens) once each fiscal year. The newly reissued
MRP (effective date 7/1/22) requires that these devices be maintained twice each fiscal
year. City Maintenance Division staff have been and will continue to maintain these
devices once each year. Due to constraints on Maintenance Division staff and
equipment, staff recommends that the City Council authorize the City Manager to
execute a Contractual Services Agreement (Agreement) with Storm Water Inspection
and Maintenance Service, Inc. to conduct inspection and maintenance of the existing
FTC devices once each fiscal year and conduct and analysis of potential locations for
additional FTC devices and to install devices in locations where appropriate. Staff also
recommends that City Council amend the 2022-2024 Biennial Budget and Capital
Improvement Plan to appropriate $170,000.00 in FY 2023 for the maintenance of
existing and installation of additional FTC devices and $100,000.00 in FY 2024
for annual inspection and maintenance of installed devices.  An additional $100,000.00
would need to be appropriated as part of the FY 2024-2026 Biennial Budget and
Capital Improvement Plan for the FY 2025 annual inspection and maintenance of
installed devices.  The total not-to-exceed amount of the agreement is $370,000.00. 

BACKGROUND
The State of California, through the San Francisco Bay Regional Water Quality Control
Board (Water Board), issues stormwater discharge permits to municipalities in the Bay
Area. Most Bay Area municipalities, including the City of Newark, are subject to what is
referred to as the Municipal Regional Permit (MRP). These permits require
municipalities to conduct numerous activities to reduce pollutants in their stormwater
discharges. Due to potential effects on marine life, there is significant focus on reducing
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the level of trash in stormwater discharges. Under the terms of the previous permit
(MRP 2) the City was required to reduce its discharge of trash by 80% by July 1, 2019.
The City was able to accomplish this by installing 755 full trash capture (FTC) devices
in storm drain inlets in areas throughout the city with moderate or high levels of trash,
banning single-use grocery bags, and removing trash from local flood control
channels. Under the terms of the reissued stormwater discharge permit (MRP 3) that
went into effect on July 1, 2022, the City is required to reduce the discharge of trash by
90% by June 30, 2023 and 100% by June 30, 2025. To help meet this requirement
staff proposes to have up to 60 additional FTC devices installed in storm drain
inlets. MRP 3 also requires increased maintenance of FTC devices from once to twice
per year. Maintenance Division staff have been conducting inspection and maintenance
of the existing 755 FTC devices as well as the inspection and cleaning of the additional
820 storm drain inlets in the City that do not have FTC devices installed. This requires
a two-person crew with a vacuum truck for approximately three months. This is usually
conducted from October through December. Staff resources are directed to other
essential activities at other times of the year. 

DISCUSSION/ANALYSIS
Regulatory Issues/Schedule: The services agreement scope of work includes the
inspection and maintenance of the existing 755 FTC devices and the installation of up
to 60 additional devices prior to June 30, 2023. Execution of the agreement will allow
the City to meet the immediate requirement to inspect and maintain the FTC devices
twice per year prior to June 30, 2023 (Maintenance Division staff have already
conducted inspection and maintenance of the FTC devices once this fiscal year) and
the installation of additional FTC devices will assist the City in its effort to meet the
90% and 100% trash reduction requirements by June 30, 2023 and June 30, 2025
respectively. 

Selection Process/Competitive Pricing: To ensure a competitive process the City
released a request for proposals. Two proposals were received and reviewed by staff.
Both proposals received were from qualified firms. The selected firm, Storm Water
Inspection and Maintenance Service, Inc. (SWIMS) provided a much more competitive
cost structure. 

FISCAL IMPACT
Staff requests authorization to amend the 2022-2024 Biennial Budget and Capital
Improvement Plan to appropriate $170,000.00 in FY 2023 and $100,000.00 in FY 2024.
An additional $100,000.00 will be appropriated in the FY 2024-2026 Biennial Budget
and Capital Improvement Plan. A budget amendment is necessary to appropriate funds
in the following accounts: 

For Fiscal Year 2023 
From
Account 140.3000 Unappropriated Fund Balance $170,000

To Account 140.60.063.632.6221 Other Contractual Services $170,000
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For Fiscal Year 2024 
From
Account 140.3000 Unappropriated Fund Balance $100,000

To Account 140.60.063.632.6221 Other Contractual Services $100,000

REVIEW AND APPROVAL
Prepared by - James Scanlin, Environmental Services Manager
Reviewed by - Soren Fajeau, Public Works Director
Reviewed by - Krysten Lee, Finance Director
Reviewed by - Kristopher J. Kokotaylo, City Attorney
Approved by - David J. Benoun, City Manager

Attachments
SWIMS RESO 
SWIMS CSA 
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RESOLUTION NO.   

 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

NEWARK AUTHORIZING THE CITY MANAGER TO 

EXECUTE A CONTRACTUAL SERVICES AGREEMENT 

WITH STORM WATER INSPECTION AND MAINTENANCE 

SERVICES, INC. FOR THE INSTALLATION, INSPECTION 

AND MAINTENANCE OF FULL TRASH CAPTURE DEVICES 

AND AMENDMENT OF THE 2022-2024 BIENNIAL BUDGET 

AND CAPITAL IMPROVEMENT PLAN 

 

 

WHEREAS, the City is subject to the requirements of the Municipal Regional 

Stormwater NPDES Permit (MRP) issued by the State of California; and 

 

WHEREAS, the reissued MRP (effective July 1, 2022) requires the City to reduce 

the discharge of trash in its stormwater discharge by 90% by June 30, 2023 and 100% by 

June 30, 2025 and to increase the frequency of inspections and maintenance of the City’s 

full trash capture devices; and 

 

WHEREAS, the City released a request for proposals for conducting the inspection 

and maintenance of the City’s existing 755 full trash capture devices and the installation of 

up to 60 additional full trash capture devices; and 

 

WHEREAS, after review of the proposals received, Storm Water Inspection and 

Maintenance Services, Inc. was selected to provide the requested services; and 

 

WHEREAS, an amendment to the 2022-2024 Biennial Budget and Capital 

Improvement Plan for fiscal year 2023 and fiscal year 2024 will be necessary to appropriate 

funds for this agreement; and  

 

WHEREAS, an additional $100,000.00 will be appropriated in the FY 2024-2026 

Biennial Budget and Capital Improvement Plan for work conducted in fiscal year 2025. 

 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Newark 

that the City Manager is hereby authorized to execute the Contractual Services Agreement with 

Storm Water Inspection and Maintenance Services, Inc., in a form approved by the City 

Attorney, to provide for the inspection and maintenance of the existing 755 full trash capture 

devices and the installation and maintenance of up to an additional 60 full trash capture 

devices in the City’s storm drain system with a not to exceed amount of $370,000.00. 

 

BE IT FURTHER RESOLVED by the City Council of the City of Newark hereby 

approves an amendment to the 2022-2024 Biennial Budget and Capital Improvement Plan for 

the appropriation of $170,000.00 of unallocated fund balance in fiscal year 2023 and 

$100,000.00 of unallocated fund balance from in fiscal year 2024.  
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A budget amendment is necessary to appropriate funds in the following accounts:  

 

For Fiscal Year 2023 

From Account 140.3000 Unappropriated Fund Balance $170,000 

To Account 140.60.063.632.6221 Other Contractual Services $170,000 

 

   For Fiscal Year 2024 

From Account 140.3000 Unappropriated Fund Balance $100,000 

To Account 140.60.063.632.6221 Other Contractual Services $100,000 
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CONTRACTUAL SERVICES AGREEMENT 

CONSULTANTS 

 

 This Service Agreement (hereinafter “Agreement”) is made and entered into this       

day of           , 20      by and between the CITY OF NEWARK, a municipal corporation 

(“City”), and STORM WATER INSPECTION & MAINTENANCE SERVICES, INC, a 

California corporation, (“Consultant”), collectively the “Parties”. 

W I T N E S S E T H: 

 WHEREAS, City requested proposals to perform the services generally including: The 

installation of storm drain inlet based full trash capture devices and the maintenance of inlet 

based full trash capture devices.  

 WHEREAS, in response to City’s request, Consultant submitted a proposal and, after 

negotiations, Consultant agreed to perform the Services more particularly described in Exhibit “A” 

(“Services”), in return for the compensation described in this Agreement and Exhibit “B”. 

 WHEREAS, in reliance upon Consultant’s documentation of its qualifications, as set forth 

in Exhibit “C”, City finds that Consultant has demonstrated the requisite qualifications, experience, 

training, and expertise to perform the requested Services. 

 

 NOW, THEREFORE, the Parties hereto agree as follows: 

1. CONSULTANT’S SERVICES.  Consultant shall perform Services described, and 

in the time, place, and manner specified in Exhibit “A” in accordance with the terms and conditions 

of this Agreement.  In the event of a conflict in or inconsistency between the terms of this 

Agreement and Exhibit “A”, the Agreement shall control. 

2. TIME FOR PERFORMANCE.  Time is of the essence in the performance of 

Services under this Agreement and Consultant shall generally adhere to the schedule set forth in 

Exhibit “A”; provided, that City shall grant reasonable extensions of time for the performance of 

such Services occasioned by governmental reviews of Consultant’s work product or other 

unavoidable delays occasioned by circumstances, provided, further, that such unavoidable delays 

shall not include strikes, lockouts, work stoppages, or other labor disturbances conducted by, or 

on behalf of, Consultant’s officers or employees.  Any Services for which times for performance 

are not specified in this Agreement shall be commenced and completed by Consultant in a 

reasonably prompt and timely manner based upon the circumstances and direction communicated 

to Consultant. 

Consultant acknowledges the importance to City of City’s performance schedule and 

agrees to put forth its best professional efforts to perform its Services under this Agreement in a 
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manner consistent with that schedule.  City understands, however, that Consultant’s performance 

must be governed by sound professional practices. 

3. COMPENSATION. 

A. “Not to Exceed” Compensation.  City shall compensate Consultant for all 

Services performed by Consultant hereunder in an amount based upon Consultant’s hourly or other 

rates set forth in Exhibit “B”.  The payments specified in Exhibit “B” shall be the only payments 

to be made to Consultant for Services rendered pursuant to this Agreement. 

Notwithstanding the foregoing, the combined total of compensation and 

costs payable hereunder shall not exceed the sum of Three Hundred Seventy Thousand and No/100 

Dollars ($370,000.00) unless the performance of services and/or reimbursement of costs and 

expenses in excess of said amounts have been approved in advance of performing such services or 

incurring such costs and expenses by City, evidenced in writing authorizing such additional 

amount. 

B. Method of Billing.  To request payment, Consultant shall submit monthly 

invoices to City identifying Services performed and the charges therefore (including an 

identification of personnel who performed Services, hours worked, hourly rates, and reimbursable 

expenses), based upon Consultant’s billing rates (set forth on Exhibit “B” hereto).   

 

Consultant shall submit all billings for said Services to City in the manner 

specified in Exhibit “B”; or, if no manner is specified in Exhibit “B”, then according to the usual 

and customary procedures and practices which Consultant uses for billing clients similar to City. 

 

Invoices shall be sent to: 

 City of Newark 

 Attn:  Finance Department 

 37101 Newark Blvd. 

 Newark, CA  94560 

Upon completion of Services, City shall sign off and acknowledge that all 

terms and conditions have been satisfactorily met; upon which, unless waived by City in writing, 

Consultant shall prepare an itemized statement, briefly describing by task and/or labor category 

the items billed. 

C. Payment.  Upon receipt of an invoice, City shall make payments to 

Consultant on a monthly basis, or at such other times as may be specified in Exhibit “B”, for 

Services, which are performed in accordance with this Agreement to the satisfaction of City. 

D. Consultant’s Failure to Perform.  In the event that Consultant performs 

Services that do not comply with the requirements of this Agreement, Consultant shall, upon 

receipt of written notice from City, re-perform the services (without additional compensation to 

Consultant).  If Consultant’s failure to perform in accordance with this Agreement causes damages 

to City, Consultant shall reimburse City for the damages incurred (which may be charged as an 

offset to Consultant’s payment). 
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4. ADDITIONAL SERVICES.  In the event City desires the performance of 

additional services not otherwise included within Services, such services shall be authorized by 

written task order approved in advance of the performance thereof.  Such task order shall include 

a description of the services to be performed thereunder, the maximum compensation and 

reimbursement of costs and expenses payable therefore, the time of performance thereof, and such 

other matters as the Parties deem appropriate for the accomplishment of such services.  Except to 

the extent modified by a task order, all other terms and conditions of this Agreement shall be 

deemed incorporated in each such task order. 

5. INDEPENDENT CONSULTANT.  At all times during the term of this 

Agreement, Consultant shall be, and is an independent consultant and shall not be an employee or 

agent of City.  Consultant shall not be entitled to any benefit, right, or compensation other than 

that provided in this Agreement.  City shall have the right to control Consultant only insofar as the 

results of Consultant’s Services; however, City shall not have the right to control the means by 

which Consultant accomplishes Services rendered pursuant to this Agreement. 

Except as City may specify in writing, Consultant shall have no authority, express 

or implied, to act on behalf of City in any capacity whatsoever as an agent.  Consultant shall have 

no authority, express or implied, pursuant to this Agreement to bind City to any obligation 

whatsoever. 

6. PERSONNEL.  Consultant understands that, in entering into this Agreement, City 

has relied upon Consultant’s ability to perform in accordance with its representations regarding 

the qualifications of Consultant, including the qualifications of its Authorized Representative, its 

designated personnel, and its Subconsultants, if any, identified in Exhibit “C”.  Therefore, 

Consultant shall not replace its Authorized Representative, or any of the designated personnel or 

Subconsultants identified in Exhibit “C”, without the prior written consent of City.  All Services 

shall be performed by, or under, the direct supervision of Consultant’s Authorized Representative. 

Consultant agrees to include with all Subconsultants in their subcontract the same 

requirements and provisions of this Agreement including the indemnity and Insurance 

requirements to the extent they apply to the scope of the Subconsultant’s work.  Subconsultants 

hired by Consultant agree to be bound to Consultant and City in the same manner and to the same 

extent as Consultant is bound to City under this Agreement.  Subconsultant further agrees to 

include these same provisions with any Sub-subconsultant.  A copy of this Agreement’s Indemnity 

and Insurance provisions will be furnished to the Subconsultant upon request.  The Consultant 

shall require all Sub-subconsultants to provide a valid certificate of insurance and the required 

endorsements included in this Agreement prior to commencement of any Services and will provide 

proof of compliance to the City. 

In the event that City, in its sole discretion, at any time during the term of this 

Agreement, desires the removal of any of Consultant’s designated personnel or Subconsultants, 

Consultant shall, immediately upon receiving notice from City of such desire of City, cause the 

removal of such person or persons. 

7. FACILITIES AND EQUIPMENT.  Consultant shall, at its sole cost and expense, 

furnish all facilities and equipment which may be required for furnishing Services. 
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8. INFORMATION AND DOCUMENTATION. 

A. Information from City.  City has made an effort to provide Consultant 

with all information necessary for Consultant’s performance of Services.  If Consultant believes 

additional information is required, Consultant shall promptly notify City and City will provide to 

Consultant all relevant non-privileged information in City’s possession. 

B. Consultant’s Accounting Records.  Consultant shall maintain all 

accounting records related to this Agreement in accordance with generally accepted accounting 

principles and state law requirements, and in no event for less than four (4) years.  Consultant’s 

accounting records shall include, at a minimum, all documents which support Consultant’s costs 

and expenses related to this Agreement, including personnel, subconsultants’ invoices and 

payments, and reimbursable expenses.  Consultant’s accounting records shall be made available 

to City within a reasonable time after City’s request, during normal business hours. 

C. Ownership of Work Product.  All original documents prepared by 

Consultant (including its employees and subconsultants) for this Agreement (“Work Product”), 

whether complete or in progress, are the property of City and shall be given to City at the 

completion of Consultant’s Services, or upon demand of City.  Consultant shall have a right to 

make and keep copies of the Work Product except for any confidential information.  Consultant 

shall not reveal the Work Product or the confidential information contained in the Work Product, 

or make it available, to any third party without the prior written consent of City. 

9. CONFLICTS OF INTEREST PROHIBITED.  Consultant (including its 

employees, agents, and subconsultants) shall not maintain or acquire any direct or indirect interest 

that conflicts with the performance of this Agreement.  Consultant shall comply with all 

requirements of the Political Reform Act (California Government Code Section 81000, et seq.) 

and other laws relating to conflicts of interest, including: (a) Consultant shall not make or 

participate in a decision made by City if it is reasonably foreseeable that the decision may have a 

material effect on Consultant’s economic interest, and (b) if required by law, Consultant shall file 

financial disclosure forms with the City Clerk.  If Consultant maintains or acquires a conflicting 

interest, any contract with City (including this Agreement) involving Consultant’s conflicting 

interest may be terminated by City. 

10. NONDISCRIMINATION.  Consultant shall comply with all applicable federal, 

state, and local laws regarding nondiscriminatory employment practices, whether or not said laws 

are expressly stated in this Agreement.  Consultant shall not discriminate against any employee or 

applicant because of race, color, religious creed, national origin, physical disability, mental 

disability, medical condition, marital status, sexual orientation, sex, age, or any other basis, as 

defined in California Civil Code Section 51. 

11. COMPLIANCE WITH LAW AND STANDARD OF CARE.  Consultant shall 

comply with all applicable legal requirements including all federal, state, and local laws (including 

ordinances and resolutions), whether or not said laws are expressly stated in this Agreement.  

Consultant shall perform Services using a standard of care equal to, or greater than, the degree of 

skill and diligence ordinarily used by reputable professionals, with a level of experience and 

training similar to Consultant, performing under circumstances similar to those required by this 

Agreement. 
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12. PUBLIC WORKS REQUIREMENTS.  Because the services described in 

Exhibit A include “work performed during the design and preconstruction phases of construction 

including, but not limited to, inspection and land surveying work,” the services constitute a public 

works within the definition of Section 1720(a)(1) of the California Labor Code.  As a result, 

Consultant is required to comply with the provisions of the California Labor Code applicable to 

public works, to the extent set forth in Exhibit D.  

13. PUBLIC WORKS CONTRACTOR REGISTRATION.  Consultant agrees, in 

accordance with Section 1771.1 of the California Labor Code, that Consultant or any subconsultant 

shall not be qualified to bid on, be listed in a bid proposal, subject to the requirements of Section 

4104 of the Public Contract Code, or engage in the performance of any contract for public work, 

as defined in Chapter 1 of Part 7 of Division 2 of the California Labor Code, unless currently 

registered and qualified to perform public work pursuant to California Labor Code section 1725.5. 

It is not a violation of this section for an unregistered contractor to submit a bid that is authorized 

by Section 7029.1 of the Business and Professions Code or by Section 10164 or 20103.5 of the 

Public Contract Code, provided the contractor is registered to perform public work pursuant to 

Section 1725.5 at the time the contract is awarded.  No contractor or subcontractor may be awarded 

a contract for public work on a public works project unless registered with the Department of 

Industrial Relations pursuant to California Labor Code section 1725.5.  Consultant agrees, in 

accordance with Section 1771.4 of the California Labor Code, that if the work under this 

Agreement qualifies as public work, it is subject to compliance monitoring and enforcement by 

the Department of Industrial Relations. 

14. INSURANCE.  Consultant shall procure and maintain for the duration of this 

Agreement insurance against claims for injuries to persons or damages to property which may 

arise from or in connection with the performance of the work hereunder by the Consultant, his 

agents, representatives, subconsultants, or employees. 

A. Verification of Coverage. 

Consultant shall furnish City with original certificates of insurance and 

amendatory endorsements or copies of the applicable policy language effecting coverage required 

by this clause.  The certificates and endorsements for each insurance policy are to be signed by a 

person authorized by that insurer to bind coverage on its behalf.  All certificates and endorsements 

are to be received and approved by City before work commences. 

Proof of Insurance shall be mailed to the following address or any 

subsequent address as may be directed in writing by the City Risk Manager: 

CITY OF NEWARK 

Attn:  Risk Manager 

37101 Newark Boulevard 

Newark, CA  94560 

City reserves the right to require and obtain complete, certified copies of all 

required insurance policies and endorsements at any time.  Failure to exercise this right at any time 

shall not constitute a waiver of right to exercise later.  Consultant shall immediately furnish City 

with certificates of renewal for each policy that is renewed during the term of this Agreement. 
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B. Minimum Scope of Insurance. 

Coverage shall be at least as broad as: 

1. Insurance Services Office Form Number CG 00 01covering 

Commercial General Liability on an occurrence basis, including 

products and completed operations, property damage, bodily injury, 

and personal and advertising injury; and 

2. Insurance Services Office Form Number CA 00 01 covering Code 

1, (any auto), or Code 8 (hired) and Code 9 (non-owned) if 

consultant has no owned autos; and 

3. Workers’ Compensation insurance as required by the State of 

California, with Statutory Limits, and Employer’s Liability 

Insurance; and 

 

4. Errors and Omissions Liability insurance appropriate to the 

Consultant’s profession.  Architects’ and Engineers’ coverage is to 

be endorsed to include contractual liability. 

C. Minimum Limits of Insurance. 

 

It shall be a requirement under this Agreement that any available insurance 

proceeds broader than or in excess of the specified minimum Insurance 

coverage requirements and/or limits shall be available to the Additional 

Insured.  Furthermore, the requirements for coverage and limits shall be (1) 

the minimum coverage and limits specified in this Agreement; or (2) the 

broader coverage and maximum limits of coverage of and Insurance policy 

or proceeds available to the named Insured; whichever is greater. 

Consultant shall maintain limits no less than: 

1. General Liability: 

 (including products and 

completed operations, 

property damage, bodily 

injury, and personal and 

advertising injury) 

$2,000,000 per occurrence for 

bodily injury, personal injury, and 

property damage.  If a general 

aggregate limit applies, either the 

general aggregate limit shall apply 

separately to this project/location or 

the general aggregate limit shall be 

twice the required occurrence limit. 

 

2.  Automobile Liability: $1,000,000 per accident for bodily 

injury and property damage. 

 

3.  Employer’s Liability: $1,000,000 per accident for bodily 

injury or disease. 
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4.  Errors and Omissions 

Liability: 

$1,000,000 per occurrence or 

claim; $2,000,000 aggregate. 

 

D. Deductibles and Self-Insured Retentions. 

Any deductibles or self-insured retentions must be declared to and approved 

by the City Risk Manager.  At the option of City, either:  (1) the insurer shall reduce or eliminate 

such deductibles or self-insured retentions as respects to City, its officers, officials, directors, 

employees, contractors, agents, and volunteers, or (2) Consultant shall provide a financial 

guarantee satisfactory to City guaranteeing payment of losses and related investigations, claim 

administration, and defense expenses in an amount specified by the City Risk Manager or 

designee. 

E. Claims Made Policies. 

For all “claims made” coverage, in the event that Consultant changes 

insurance carriers Consultant shall purchase “tail” coverage or otherwise provide for continuous 

coverage covering the Term of this Agreement and not less than five (5) years thereafter.  Proof of 

such “tail” or other continuous coverage shall be required at any time that the Consultant changes 

to a new carrier. 

F. Wasting Policies. 

No policy required by this paragraph 14 shall include a “wasting” policy 

limit (ie. limit that is eroded by the cost of defense). 

G. Remedies. 

In addition to any other remedies City may have if Consultant fails to 

provide or maintain any insurance policies or policy endorsements to the extent and within the 

time herein required, City may, at its sole option exercise any of the following remedies, which 

are alternatives to other remedies City may have and are not the exclusive remedy for Consultant’s 

breach: 

1. Obtain such insurance and deduct and retain the amount of the 

premiums for such insurance from any sums due under the Agreement; 

2. Order Consultant to stop work under this Agreement or withhold any 

payment that becomes due to Consultant hereunder, or both stop work and withhold any payment, 

until Consultant demonstrates compliance with the requirements hereof; and/or 

3. Terminate this Agreement. 

H. Acceptability of Insurers. 

Insurance is to be placed with insurers with a current A.M. Best’s rating of 

no less than A:VII, unless otherwise acceptable to the City Risk Manager.  All insurance 

companies providing coverage to Consultant shall be insurance organizations authorized by the 
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Insurance Commissioner of the State of California to transact the business of insurance in the State 

of California. 

I. Other Insurance Provisions. 

The general liability and automobile liability policies are to contain, or be 

endorsed to contain, the following provisions: 

1. Additional Insureds.  City, its officers, officials, directors, employees 

and volunteers (“Additional Insureds”) are to be covered as insureds with respect to liability arising 

out of work or operations performed by or on behalf of Consultant; including materials, parts or 

equipment furnished in connection with such work or operations. 

2. Primary Coverage.  For any claims related to Services, Consultant’s 

insurance coverage shall be primary insurance as respects City, its officers, officials, directors, 

employees, and volunteers.  Any insurance or self-insurance maintained by City, its officers, 

officials, directors, employees, or volunteers shall be excess of Consultant’s insurance and shall 

not be contribute with it.  Consultant’s policy will not seek contribution from the City’s insurance 

or self-insurance. 

3. Notice of Cancellation.  Each insurance policy required above shall 

provide that coverage shall not be canceled during the term of this Agreement without notice to 

City. 

4. Civil Code § 2782.  Coverage shall not extend to any indemnity 

coverage for the active negligence of the additional insured in any case where an agreement to 

indemnify the additional insured would be invalid under Subdivision (b) of Section 2782 of the 

California Civil Code. 

5. Deductibles and Self-Insured Retentions (SIR).  All deductibles and 

self-insured retentions must be disclosed to the City Risk Manager for approval and shall not 

reduce the limits of liability.  Policies containing any SIR provision shall provide or be endorsed 

to provide that the SIR may be satisfied by either the named Insured or the City. 

6. Subconsultants.  Consultant shall include all subconsultants as insureds 

under its policies or shall require and verify separate certificates and endorsements have been 

obtained for each subconsultant.  All coverages for subconsultants shall be subject to all of the 

requirements stated herein. 

7. Waiver of Subrogation.  With respect to Workers’ Compensation and 

Employer’s Liability Coverage, the insurer shall agree to waive all rights of subrogation against 

City, its officers, officials, directors, employees, and volunteers for losses arising from work 

performed by Consultant for City. 

8. Coverage is Material Element.  Maintenance of proper insurance 

coverage in conformity with the provision of this paragraph 14 is a material element of this 

Agreement and failure to maintain or renew coverage or to provide evidence of coverage or 

renewal may be treated by City as a material breach of this Agreement. 
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9. Variation.  The City Risk Manager may approve a variation in these 

insurance requirements upon a determination that the coverage, scope, limits, and form of such 

insurance are either not commercially available or that City’s interests are otherwise fully 

protected.  Any variation granted shall be done in writing and shall be made a part of this 

Agreement as Appendix “A”. 

15. REPORTING DAMAGES.  If any damage (including but not limited to death, 

personal injury or property damage) occurs in connection with the performance of this Agreement, 

Consultant shall immediately notify the City Risk Manager’s office by telephone at 510-578-4428, 

and Consultant shall promptly submit to the City’s Risk Manager and the City’s Administrator 

(see paragraph 19, herein below) a written report (in a form acceptable to City) with the following 

information:  (a) name(s) and address(es) of the injured or deceased person(s), (b) name(s) and 

address(es) of witnesses, (c) name(s) and address(es) of Consultant’s insurance company(ies), and 

(d) a detailed description of the damage(s) and whether any City property was involved. 

16. INDEMNIFICATION/SAVE HARMLESS.  To the fullest extent permitted by law, 

the Consultant shall:  (1) immediately defend, and (2) indemnify City, its, officers, officials, 

directors, employees, and volunteers from and against all liabilities regardless of nature or type 

arising out of or resulting from Consultant’s performance of Services, or any negligent or wrongful 

act or omission of Consultant or Consultant’s officers, employees, agents, or subconsultants.  

Liabilities subject to the duties to defend and indemnify include, without limitation all claims, 

losses, damages, penalties, fines, and judgments; associated investigation and administrative 

expenses; defense costs, including but not limited to reasonable attorneys’ fees; court costs; and 

costs of alternative dispute resolution.  Consultant’s obligation to indemnify applies unless it is 

adjudicated that its liability was caused by the sole active negligence or sole willful misconduct of 

an indemnified party.  If it is finally adjudicated that liability is caused by the comparative active 

negligence or willful misconduct of an indemnified party, Consultant’s indemnification obligation 

shall be reduced in proportion to the established comparative liability of the indemnified party. 

In the event that Consultant or any employee, agent, or subconsultant of Consultant 

providing services under this Agreement is determined by a court of competent jurisdiction or the 

California Public Employees Retirement System (PERS) to be eligible for enrollment in PERS as 

an employee of City, Consultant shall indemnify, defend, and hold harmless City for the payment 

of any employee and/or employer contributions for PERS benefits on behalf of Consultant or its 

employees, agents, or subcontractors, as well as for the payment of any penalties and interest on 

such contributions, which would otherwise be the responsibility of City. 

The duty to defend is a separate and distinct obligation from Consultant’s duty to 

indemnify.  Consultant shall be obligated to defend, in all legal, equitable, administrative, or 

special proceedings, with counsel approved by City immediately upon tender to Consultant of the 

claim in any form or at any stage of an action or proceeding, whether or not liability is established.  

An allegation or determination of comparative active negligence or willful misconduct by an 

indemnified party does not relieve the Consultant from its separate and distinct obligation to 

defend City.  The obligation to defend extends through final judgment, including exhaustion of 

any appeals.  The defense obligation includes an obligation to provide independent defense counsel 

if Consultant asserts that liability is caused in whole or in part by the negligence or willful 

misconduct of the indemnified party.  If it is finally adjudicated that liability was caused by the 
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sole active negligence or sole willful misconduct of an indemnified party, Consultant may submit 

a claim to City for reimbursement of reasonable attorneys’ fees and defense costs. 

The review, acceptance or approval of Consultant’s work or work product by any 

indemnified party shall not affect, relieve or reduce Consultant’s indemnification or defense 

obligations.  This paragraph survives completion of Services or the termination of this contract.  

The provisions of this paragraph are not limited by and do not affect the provisions of this contract 

relating to insurance.   

Consultant/Subconsultant’s responsibility for such defense and indemnity 

obligations shall survive the termination or completion of this Agreement for the full period of 

time allowed by law.  The defense and indemnification obligations of this Agreement are 

undertaken in addition to, and shall not in any way be limited by, the insurance obligations 

contained in this Agreement. 

17. LICENSES, PERMITS, ETC.  Consultant represents and warrants to City that it has 

all licenses, permits, qualifications, and approvals of whatsoever nature that are legally required 

for Consultant to practice its profession.  Consultant represents and warrants to City that 

Consultant shall, at its sole cost and expense, keep in effect at all times during the term of this 

Agreement any licenses, permits, and approvals which are legally required for Consultant to 

practice its profession.  In addition to the foregoing, Consultant shall obtain and maintain during 

the term hereof a valid City of Newark Business License. 

18. TERM/TERMINATION. 

A. The term of this Agreement shall commence upon the date first hereinabove 

written and shall expire upon completion of performance of Services hereunder by Consultant. 

B. Notwithstanding the provisions of paragraph 18 Section A above, City may 

terminate this Agreement at any time and without cause upon written notification to Consultant.  

Consultant may cancel this Agreement upon thirty (30) days’ written notice to City and shall 

include in such notice the reasons for cancellation.  In the event of such termination, City shall 

compensate Consultant for Services rendered and reimburse Consultant for costs and expenses 

incurred, to the date of termination, calculated in accordance with the provisions of paragraph 3.  

In ascertaining the Services actually rendered to the date of termination, consideration shall be 

given both to completed work and work in process of completion.  Nothing herein contained shall 

be deemed a limitation upon the right of City to terminate this Agreement for cause, or otherwise 

to exercise such rights or pursue such remedies as may accrue to City hereunder. 

19. CONTRACT ADMINISTRATION.  This Agreement shall be administered by the 

Environmental Services Manager of the City of Newark (“Administrator”).  All correspondence 

shall be directed to or through the Administrator or his/her designee. 

20. NOTICES.  Written notices required or convenient hereunder shall be delivered 

personally or by depositing the same with the United States Postal Service, first class (or 

equivalent) postage prepaid and addressed, in the case of Consultant, to: 
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SWIMS INC. CITY OF NEWARK 

 

 GAVIN EDGELL  ENVIRONMENTAL SERVICES  

Consultant  Administrator 

 

Address: P.O. Box 1627  

Discovery Bay  

CA, 94505  

       

City of Newark 

Attn:  James Scanlin_ 

37101 Newark Boulevard 

Newark, CA  94560 

21. PARAGRAPH HEADINGS.  Paragraph headings used herein are for convenience 

only and shall not be deemed to be a part of such paragraphs and shall not be construed to change 

the meaning thereof. 

22. EXHIBITS.  All exhibits referred to herein are attached hereto and are by this reference 

incorporated herein. 

23. SEVERABILITY.  If any term of this Agreement (including any phrase, provision, 

covenant, or condition) is held by a court of competent jurisdiction to be invalid or unenforceable, 

the Agreement shall be construed as not containing that term, and the remainder of this Agreement 

shall remain in full force and effect; provided, however, this paragraph shall not be applied to the 

extent that it would result in a frustration of the Parties’ intent under this Agreement. 

24. GOVERNING LAW, JURISDICTION, AND VENUE.  The interpretation, validity, 

and enforcement of this Agreement shall be governed by and interpreted in accordance with the 

laws of the State of California.  Any suit, claim, or legal proceeding of any kind related to this 

Agreement shall be filed and heard in a court of competent jurisdiction in the County of Alameda. 

25. ATTORNEY’S FEES.  In the event any legal action is commenced to enforce this 

Agreement, the prevailing party is entitled to reasonable attorney’s fees, costs, and expenses 

incurred. 

26. ASSIGNABILITY.  Neither Consultant nor City shall subconsult, assign, sell, 

mortgage, hypothecate, or otherwise transfer their respective interests or obligations in this 

Agreement without the express prior written consent of the non-transferring party. 

27. MODIFICATIONS.  This Agreement may not be modified orally or in any manner 

other than by an agreement in writing signed by both Parties. 

28. WAIVERS.  Waiver of breach or default under this Agreement shall not constitute a 

continuing waiver of a subsequent breach of the same or any other provision of this Agreement. 

29. ENTIRE AGREEMENT.  This Agreement, including all documents incorporated 

herein by reference, comprises the entire integrated understanding between the Parties concerning 

the Services.  This Agreement supersedes all prior negotiations, agreements, and understandings 

regarding this matter, whether written or oral.  The documents incorporated by reference into this 

Agreement are complementary; what is called for in one is binding as if called for in all. 
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30. SIGNATURES.  The individuals executing this Agreement represent and warrant that 

they have the right, power, legal capacity, and authority to enter into and to execute this Agreement 

on behalf of the respective legal entities of Consultant and City.  This Agreement shall inure to the 

benefit of and be binding upon the Parties hereto and their respective successors and assigns. 

31. COVENANT AGAINST CONTINGENT FEES.  Consultant hereby warrants that 

Consultant has not employed or retained any company or person, other than a bona fide employee 

working for Consultant, to solicit or secure this Agreement, and Consultant has not paid or agreed 

to pay any company or person, other than a bona fide employee, any fee, commission, percentage, 

brokerage fee, gift, or any other consideration contingent upon or resulting from the award or 

formation of this Agreement.  For breach or violation of this warranty, City shall have the right to 

annul this Agreement without liability or, at City’s discretion, to deduct from the Agreement price 

or consideration, or otherwise recover, the full amount of such fee, commission, percentage, 

brokerage fee, gift or contingent fee. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement the day and 

year first hereinabove written. 

CITY OF NEWARK, Storm Water Inspection & 

a municipal corporation Maintenance Services 

 

By   By   

 David J. Benoun, City Manager Todd Hudson, Vice-President 

Date   Date   

  

   

 Printed Name 

Attest: 

  

 Sheila Harrington, City Clerk 

  

Date   

 

Approved as to form: 

 

   

 Kristopher Kokotaylo, City Attorney 

 

Date   
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EXHIBIT A 

SCOPE OF SERVICES 
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City of Newark  

Scope of work SERVICE  DESCRIPTION  

CATCH BASIN FILTER  Inspect, Service, Maintain Catch Basin Filters 

One Time Per Year. Power vacuum all 

sediment and surface debris. Inspect and 

replace media as needed. Dispose of 

sediment/debris per EPA Standards. Dated 

drain tags to be installed after each service. 

Detailed digital report with before/after 

pictures included. Reporting through Clean 

Water Program ArcGIS.  

STORMTEK CPS  Estimate for design, fabrication and 

installation for StormTek CPS Full Trash 

Capture device or catch basin inlet filter. Final 

pricing to be provided once inlets have been 

measured and sizing has been determined. 

Pricing is used as an estimate and can change 

once sumps have been evaluated.  

LITTATRAP CATCH BASIN FILTER  Furnish & Installation of new full trash capture 

certified LittaTrap 24”X24” Catch Basin Filter. Final 

pricing to be provided once inlets have been 

measured and sizing has been determined. 

Pricing is used as an estimate and can change 

once sumps have been evaluated.  

INLET TRASH CAPTURE FILTER FEASIBILITY  Assess 60 catch basin inlets to determine 

feasibility of installing FTC devices. Pricing per 

catch basin inspected.  

TRAFFIC CONTROL - PER DAY  Traffic control to be performed by C31 

certified company where lane closures are 

needed. Pricing includes all labor, materials 

and 2 man crew to assist SWIMS in safely 

servicing these units. $2,095 per 8 hour day @ 

prevailing wage rates. Total necessary days 

will be determined once full site walk has 

been conducted and traffic control plan has 

been established. Based on RFP Question, 0 

lane closures expected  

TRAFFIC CONTROL PLAN - PER SHEET  Site specific traffic control plan will be 

developed and submitted to the cities Traffic 

Control Engineer for approval of any area 

requiring lane closures. The price will be $315 

per page and will be determined once fill site 

walk has been conducted to determine total 

Packet Page 53



CSA 8/2019 -15-  

lane closures. $620 per page for a PE stamped 

traffic control plan.  
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EXHIBIT B 

PAYMENT 

 

 

 City of Newark  

Rate Sheet SERVICE  RATE  

CATCH BASIN FILTER  $110.00  

STORMTEK CPS  $1,450.00  

LITTATRAP CATCH BASIN FILTER  $1,135.00  

INLET TRASH CAPTURE FILTER 

FEASIBILITY  

$55.00  

TRAFFIC CONTROL - PER DAY  $2,095.00  

TRAFFIC CONTROL PLAN - PER 

SHEET  

$350.00 / $620.00  
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EXHIBIT C 

QUALIFICATIONS 

 
SWIM’S has extensive knowledge and experience maintaining and inspecting Stormwater devices. We 
have been providing Stormwater services to the State of California for over 20 years. With our proven 
track record of completing jobs on time and on budget we are committed to providing the best service 
for our customers at a fair price. 
With over 20 years of industry experience we have seen a wide variety of stormwater devices. We 
service hundreds of sites annually with CPS/Catch Basin Inlet filters and are well qualified to perform the 
necessary maintenance with the proper equipment to ensure a timely and efficient job. With our 
maintenance yard based in Livermore we are local and able to respond to requests promptly. 
SWIMS is the owner of StormTek, a CA State Waterboard Full Trash Capture Certified Connector Pipe 
Screen Filter, with hundreds of devices installed and serviced in the Bay Area. We have seen and 
serviced dozens of different catch basin filters and have firsthand knowledge of the maintenance 
requirements and the ability to inspect the devices structural integrity to ensure they are functioning as 
intended. 

City of Newark -  
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EXHIBIT D 

 

PROVISIONS REQUIRED FOR PUBLIC WORKS CONTRACTS 

PURSUANT TO CALIFORNIA LABOR CODE SECTION 1720 ET SEQ. 

 
HOURS OF WORK:   

 

A.    In accordance with California Labor Code Section 1810, 8 hours of labor in 

performance of the services described in Exhibit A shall constitute a legal day’s work 

under this contract.   

 

B.    In accordance with California Labor Code Section 1811, the time of service of any 

worker employed in performance of the services described in Exhibit A is limited to 8 

hours during any one calendar day, and 40 hours during any one calendar week, except 

in accordance with California Labor Code Section 1815, which provides that work in 

excess of 8 hours during any one calendar day and 40 hours during any one calendar 

week is permitted upon compensation for all hours worked in excess of 8 hours during 

any one calendar day and 40 hours during any one calendar week at not less than one-

and-one-half times the basic rate of pay.   

 

C.    The Consultant and its subcontractors shall forfeit as a penalty to the City $25 for each 

worker employed in the performance of the services described in Exhibit A for each 

calendar day during which the worker is required or permitted to work more than 8 

hours in any one calendar day, or more than 40 hours in any one calendar week, in 

violation of the provisions of California Labor Code Section 1810 and following. 

 

WAGES: 

 

A.    In accordance with California Labor Code Section 1773.2, the City has determined the 

general prevailing wages in the locality in which the services described in Exhibit A are 

to be performed for each craft or type of work needed to be as published by the State of 

California Department of Industrial Relations, Division of Labor Statistics and 

Research, a copy of which is on file in the City Public Works Office and shall be made 

available on request.  The Consultant and subcontractors engaged in the performance of 

the services described in Exhibit A shall pay no less than these rates to all persons 

engaged in performance of the services described in Exhibit A. 

 

B.   In accordance with California Labor Code Section 1775, the Consultant and any 

subcontractors engaged in performance of the services described in Exhibit A shall 

comply with California Labor Code Section 1775, which establishes a penalty for each 

worker engaged in the performance of the services described in Exhibit A that the 

Consultant or any subcontractor pays less than the specified prevailing wage.  The 

amount of such penalty shall be determined by the Labor Commissioner and shall be 

based on consideration of the mistake, inadvertence, or neglect of the Consultant or 

subcontractor in failing to pay the correct rate of prevailing wages, or the previous 

record of the Consultant or subcontractor in meeting applicable prevailing wage 
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obligations, or the willful failure by the Consultant or subcontractor to pay the correct 

rates of prevailing wages.  A mistake, inadvertence, or neglect in failing to pay the 

correct rate of prevailing wages is not excusable if the Consultant or subcontractor had 

knowledge of their obligations under the California Labor Code.  The Consultant or 

subcontractor shall pay the difference between the prevailing wage rates and the 

amount paid to each worker for each calendar day or portion thereof for which each 

worker was paid less than the prevailing wage rate.  If a subcontractor worker engaged 

in performance of the services described in Exhibit A is not paid the general prevailing 

per diem wages by the subcontractor, the Consultant is not liable for any penalties 

therefore unless the Consultant had knowledge of that failure or unless the Consultant 

fails to comply with all of the following requirements: 

 

1.   The contract executed between the Consultant and the subcontractor for the 

performance of part of the services described in Exhibit A shall include a copy of 

the provisions of California Labor Code Sections 1771, 1775, 1776, 1777.5, 1813, 

and 1815. 

 

2.   The Consultant shall monitor payment of the specified general prevailing rate of per 

diem wages by the subcontractor by periodic review of the subcontractor’s certified 

payroll records. 

 

3.   Upon becoming aware of a subcontractor’s failure to pay the specified prevailing 

rate of wages, the Consultant shall diligently take corrective action to halt or rectify 

the failure, including, but not limited to, retaining sufficient funds due the 

subcontractor for performance of the services described in Exhibit A. 

 

4.   Prior to making final payment to the subcontractor, the Consultant shall obtain an 

affidavit signed under penalty of perjury from the subcontractor that the 

subcontractor has paid the specified general prevailing rate of per diem wages for 

employees engaged in the performance of the services described in Exhibit A and 

any amounts due pursuant to California Labor Code Section 1813. 

 

C.   In accordance with California Labor Code Section 1776, the Consultant and each 

subcontractor engaged in performance of the services described in Exhibit A shall keep 

accurate payroll records showing the name, address, social security number, work, 

straight time and overtime hours worked each day and week, and the actual per diem 

wages paid to each journeyman, apprentice, worker, or other employee employed in 

performance of the services described in Exhibit A.  Each payroll record shall contain 

or be verified by a written declaration that it is made under penalty of perjury, stating 

both of the following: 

 

1.   The information contained in the payroll record is true and correct. 

 

2.   The employer has complied with the requirements of California Labor Code 

Sections 1771, 1811, and 1815 for any work performed by the employer’s 

employees on the public works project. 
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The payroll records required pursuant to California Labor Code Section 1776 shall be 

certified and shall be submitted directly to the Labor Commission, and available for 

inspection by the Owner and its authorized representatives, the Division of Labor 

Standards Enforcement, the Division of Apprenticeship Standards of the Department of 

Industrial Relations and shall otherwise be available for inspection in accordance with 

California Labor Code Section 1776. 

 

D.   In accordance with California Labor Code Section 1777.5, the Consultant, on behalf of 

the Consultant and any subcontractors engaged in performance of the services 

described in Exhibit A, shall be responsible for ensuring compliance with California 

Labor Code Section 1777.5 governing employment and payment of apprentices on 

public works contracts. 

 

E.   In case it becomes necessary for the Consultant or any subcontractor engaged in 

performance of the services described in Exhibit A to employ for the services 

described in Exhibit A any person in a trade or occupation  (except executive, 

supervisory, administrative, clerical, or other non-manual workers as such) for which 

no minimum wage rate has been determined by the Director of the Department of 

Industrial Relations, the Consultant or subcontractor shall pay the minimum rate of 

wages specified therein for the classification which most nearly corresponds to 

services described in Exhibit A to be performed by that person. The minimum rate thus 

furnished shall be applicable as a minimum for such trade or occupation from the time 

of the initial employment of the person affected and during the continuance of such 

employment. 
3331575.1  
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 Item  D. 5. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM Krysten Lee, Finance Director
SUBJECT    Adopt a resolution approving a Contractual Services Agreement with Hinderliter De

Llamas and Associates (HdL) for Utility Users Tax (UUT) Administration and Audit
Services and Amend the 2022-2024 Biennial Budget and Capital Improvement Plan

SUMMARY AND RECOMMENDATION
The City of Newark imposes a UUT on the consumption of utility services, including
electricity, gas, telephone (including cell phone and long distance), and cable television
at a rate of 3.25%. 

The UUT generates approximately $3.5 million per year in general taxes and
represents 5% of the City’s general fund revenue.  Further, the UUT supports a number
of critical programs and services in the City including adequate public safety staffing,
park landscaping and maintenance, street repairs, community preservation, and school
crossing guards. 

The UUT is a vital element in the funding of critical city services and given the
complexity of the process, the current and projected service demands for UUT
administration remain high and will continue to remain high for the foreseeable future. 

Since the inception of the UUT measure in 2010, staff from both the City Manager’s
Office and the Finance Department allocate an average of 12 hours per month, toward
the management of low-income and senior exemptions, exemption renewals, and
exemption updates. This is in addition to time spent on the preparation of annual mass
renewals for nearly 1,000 residents on an Excel spreadsheet. The Finance Department
dedicates an average of 10 additional hours per month to process payments, financial
tracking, and reporting of the tax payments from the service providers. The City needs
a more efficient way of processing, managing, and tracking exemptions, payments, and
audits. 

Staff recommends that the Council authorize an agreement with Hinderliter Llamas and
Associates (HdL) for Utility Users Tax(UUT) Administration and Audit Services.  The
HdL Tax and Fee Administration Team has grown to include UUT administration
services in the long list of operations management services they currently provide.
Transferring the City’s UUT administration services to HdL would provide enhanced
administration services compared to the services of the existing provider (Avenu) at a
comparable cost, streamline the administrative process for both the City Manager’s
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Office and the Finance Department which result in the City being more cost-effective,
and efficient, and allow staff to reappropriate their hours toward other projects that have
been put on hold.

HdL’s UUT administration services encompass all aspects of the City’s program,
including the filing process, educating utility providers, return monitoring and
compliance audits, industry and legislative monitoring and updates, and City
management support. HdL’s tax administration professionals are available as needed
to support both the City’s team and the City’s utility providers and taxpayers. The City is
kept up to date, with 24x7 online access to HdL’s client portal containing real-time
access to registration and filing data, and management reporting.

Staff recommends that the City Council by resolution approve the contractual services
agreement with HdL for UUT administration and audit services and amend the
2022-2024 Biennial Budget and Capital Improvement Plan. 

BACKGROUND
The UUT was first introduced to voters as a new local tax to be assessed toward utility
services. The purpose of this new tax was to generate a local revenue, in which the
State could not touch to balance the budget. The funds could only be spent in Newark
and would allow the City to maintain and restore many important City services and
programs that were eliminated due to recessionary budget cuts.

In 2010, Newark voters approved a three and one-half percent (3.5%) UUT on utility
services (electricity, natural gas, telephone, cell phone, and cable T.V.) that would
sunset at the end of December 2015.

In 2014, the City received voter approval to amend and extend the ordinance. The
revised ordinance 479 continued the tax on utility services, however, the rates were
decreased from 3.5% to 3.25% effective January 1, 2016 and continued at that rate for
five (5) years.

In 2020, the City of Newark received voter approval to adopt and codify the Utility
Users Tax into Newark Municipal Code Chapter 3.18.  This adoption extended the
UUT at the existing 3.25% tax rate on charges for utility services for nine more years,
starting January 1, 2020, and ending December 31, 2029.

The UUT generates approximately $3.5 million per year in general taxes and
represents 5% of the City’s general fund revenue.  Further, the UUT supports a number
of critical programs and services in the City including adequate public safety staffing,
park landscaping and maintenance, street repairs, community preservation, and school
crossing guards. 

On April 9, 2020, Council approved a contractual services agreement with Avenu
(formerly MuniServices, LLC) to provide UUT administration and auditing services. The
City is currently on a month-to-month basis term with Avenu for UUT administration
services and to date, there has not been an audit conducted on UUT revenue.

Packet Page 61



DISCUSSION/ANALYSIS
The UUT administration services cover a wide range of activities that include but are
not limited to, tax registration, UUT filings, payment processing, customer support
compliance monitoring, monthly financial reporting, and exemption processing.  

The City currently utilizes Excel for the critical function of the UUT administration and
there have not been any software programs designed nor implemented throughout its
12-year history. Since the inception of the UUT measure in 2010, staff from both the
City Manager’s Office and the Finance Department allocate an average of 12 hours per
month, toward the management of low-income and senior exemptions, exemption
renewals, and exemption updates. This is in addition to time spent on the preparation of
annual mass renewals for nearly 1,000 residents on an Excel spreadsheet. The
Finance Department dedicates an average of 10 additional hours per month to process
payments, financial tracking, and reporting of the tax payments from the service
providers. The City needs a more efficient way of processing, managing, and tracking
exemptions, payments, and audits. 

Transferring our UUT administration services to HdL not only provides enhance
administration services compared to Avenu’s but also for a comparable cost. HdL’s
UUT administration service encompasses all aspects of the City’s program, including
the filing process, educating utility providers, return monitoring and compliance audits,
industry and legislative monitoring and updates, and City management support. 

HdL’s tax administration professionals are available as needed to offer customer
support to the City’s team, utility providers, and taxpayers via multiple support options
(email, fax, online or phone) for registering, filing returns, making payments, and for
general inquiries. The City is kept up to date, with 24x7 online access to HdL’s client
portal containing real-time access to registration and filing data, and management
reporting.

The City’s position in the implementation schedule and transition of services will be
determined when a signed agreement is received. As part of the transition of services,
HdL will transfer the City’s existing databases (excel) as they relate to UUT into HdL’s
internal administration tools and will maintain the data in the HdL’s client portal and
provide reports to the City.

Staff recommends that the City Council by resolution approve the contractual services
agreement with HdL for UUT administration and audit services and amend the
2022-2024 Biennial Budget and Capital Improvement Plan. 

FISCAL IMPACT
A budget amendment is necessary to appropriate $88,000 in fiscal year 2023 and
$75,000 for FY 2024 to account 110.80.080.800.6220.  This is a multi-year agreement
with the remaining years to be appropriated in the next biennial budget process.

The following table proposes budgets based upon cooperation from City staff as well
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as HdL and are aligned with the fee schedule in the attached contract. If significant
additional time is necessary, HdL will discuss it with the City and arrive at a new fee
estimate before any additional costs are incurred.

REVIEW AND APPROVAL
Prepared by - Michelle Villanueva, Senior Accountant
Reviewed by - Gloria del Rosario, Accounting Manager
Reviewed by - Krysten Lee, Finance Director
Reviewed by - Kristopher J. Kokotaylo, City Attorney
Approved by - David J. Benoun, City Manager

Attachments
HdL Resolution 
Newark HdL UUT CSA 2023.01.25 FINAL 
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RESOLUTION NO.  
 

RESOLUTION OF THE CITY COUNCIL OF THE CITY 
OF NEWARK APPROVING A CONTRACTUAL 
SERVICE AGREEMENT WITH HINDERLITER DE 
LLAMAS AND ASSOCIATES (HDL) TO PROVIDE 
UTILITY USER TAX ADMINISTRATION, 
CONSULTING, AND AUDIT SERVICES AND 
AMENDING THE 2022-2024 BIENNIAL BUDGET 
AND CAPITAL IMPROVEMENT PLAN FOR FISCAL 
YEARS 2023 AND 2024 

 
 

WHEREAS, the City of Newark (“City”) is in need of audits to verify that 
proper fees are collected from utility providers; and 

 
WHEREAS, HdL will provide utility providers multiple options for submitting 

registrations, tax returns, payments, or support requests including via website, 
email, mail, phone, and fax; and  

 
WHEREAS, HdL will provide an online payment platform and web portal; 

and 
 
WHEREAS, HdL will receive and process registrations, tax returns and 

payments in a timely fashion; and 
 
WHEREAS, the HdL will provide exemption application and renewal 

services for low-income and seniors individuals. 
  
NOW, THEREFORE, BE IT RESOLVED that the City Council does approve 

the Contractual Services Agreement with HdL for Utility User Tax administration, 
consulting, and audit services, in a form approved by the City Attorney, for an 
amount not to exceed $440,000. 
 
 BE IT FURTHER RESOLVED that the City Council does hereby authorize 
an amendment to the 2022-2024 Biennial Budget and Capital Improvement Plan 
by appropriating as follows: 
 
Fiscal Year 2023  
To: 110.80.080.800.6220 Professional Services $88,000 
From: 110.3000  Unallocated Fund Balance $88,000 
 
Fiscal Year 2024  
To: 110.80.080.800.6220 Professional Services  $75,000 
From: 110.3000  Unallocated Fund Balance $75,000 
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CONTRACTUAL SERVICES AGREEMENT 

CONSULTANTS 

 

 This Service Agreement (hereinafter “Agreement”) is made and entered into this 1st     
day of JULY, 2022 by and between the CITY OF NEWARK, a municipal corporation (“City”), 
and Hinderliter De Llamas & Associates (HdL), a California Company (“Consultant”), collectively 
the “Parties”. 

W I T N E S S E T H: 

 WHEREAS City requested proposals to perform the services generally including: 

UTILITY USERS TAX ADMINISTRATION SERVICES, OPERATIONS 

MANAGEMENT SERVICES, EXEMPTIONS MANAGEMENT AND AUDITNG 

SERVICES; AND  

 WHEREAS, in response to City’s request, Consultant has the programs, equipment and 
personnel required to deliver the services referenced herein the submitted proposal and, after 
negotiations, Consultant agreed to perform the Services more particularly described in Exhibit “A” 
(“Services”), in return for the compensation described in this Agreement and Exhibit “A”. 

 WHEREAS, in reliance upon Consultant’s documentation of its qualifications, as set forth 
in Exhibit “B”, City finds that Consultant has demonstrated the requisite qualifications, experience, 
training, and expertise to perform the requested Services. 

 NOW, THEREFORE, the Parties hereto agree as follows: 

1. CONSULTANT’S SERVICES.  Consultant shall perform Services described, and 
in the time, place, and manner specified in Exhibit “A” in accordance with the terms and conditions 
of this Agreement.  In the event of a conflict in or inconsistency between the terms of this 
Agreement and Exhibit “A”, the Agreement shall control. 

2. TIME FOR PERFORMANCE.  Time is of the essence in the performance of 
Services under this Agreement and Consultant shall generally adhere to the schedule set forth in 
Exhibit “A”; provided, that City shall grant reasonable extensions of time for the performance of 
such Services occasioned by governmental reviews of Consultant’s work product or other 
unavoidable delays occasioned by circumstances, provided, further, that such unavoidable delays 
shall not include strikes, lockouts, work stoppages, or other labor disturbances conducted by, or 
on behalf of, Consultant’s officers or employees.  Any Services for which times for performance 
are not specified in this Agreement shall be commenced and completed by Consultant in a 
reasonably prompt and timely manner based upon the circumstances and direction communicated 
to Consultant. 

Consultant acknowledges the importance to City of City’s performance schedule and 
agrees to put forth its best professional efforts to perform its Services under this Agreement in a 
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manner consistent with that schedule.  City understands, however, that Consultant’s performance 
must be governed by sound professional practices. 

3. COMPENSATION. 

A. “Not to Exceed” Compensation.  City shall compensate Consultant for all 
Services performed by Consultant hereunder in an amount based upon Consultant’s hourly or other 
rates set forth in Exhibit “A”.  The payments specified in Exhibit “A” shall be the only payments 
to be made to Consultant for Services rendered pursuant to this Agreement. 

Notwithstanding the foregoing, the combined total of compensation and 
costs payable hereunder shall not exceed the sum of Four hundred and forty thousand dollars and 
No/100 Dollars ($440,000.00) unless the performance of services and/or reimbursement of costs 
and expenses in excess of said amounts have been approved in advance of performing such 
services or incurring such costs and expenses by City, evidenced in writing authorizing such 
additional amount. 

B. Method of Billing.  For payment, Consultant will submit monthly 
Remittance Reports identifying all processed payments made for new and existing utility providers 
and shall submit monthly updates with payment information and revenues that will be remitted to 
the City net Consultant’s fees, on no less than a monthly basis. Consultant shall provide reports to 
City identifying Services performed and the charges therefore (including an identification of 
personnel who performed Services, hours worked, hourly rates, and reimbursable expenses), based 
upon Consultant’s billing rates (set forth on Exhibit “A” hereto).   

 
Consultant shall submit monthly Remittance Reports net Consultant’s fees 

for said Services to City in the manner specified in Exhibit “A”; or, if no manner is specified in 
Exhibit “A”, then according to the usual and customary procedures and practices which Consultant 
uses for billing Citys similar to City. 

 
Invoices shall be sent to: 

 City of Newark 
 Attn:  Finance Department 
 37101 Newark Blvd. 
 Newark, CA  94560 

Upon completion of Services, City shall sign off and acknowledge that all 
terms and conditions have been satisfactorily met; upon which, unless waived by City in writing, 
Consultant shall prepare an itemized Remittance Report, briefly describing by task and/or labor 
category the items billed. 

C. Payment.  Upon receipt of an invoice, City shall make payments to 
Consultant on a monthly basis, or at such other times as may be specified in Exhibit “A”, for 
Services, which are performed in accordance with this Agreement to the satisfaction of City. 

D. Consultant’s Failure to Perform.  In the event that Consultant performs 
Services that do not comply with the requirements of this Agreement, Consultant shall, upon 
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receipt of written notice from City, re-perform the services (without additional compensation to 
Consultant).  If Consultant’s failure to perform in accordance with this Agreement causes damages 
to City, Consultant shall reimburse City for the damages incurred (which may be charged as an 
offset to Consultant’s payment). 

4. ADDITIONAL SERVICES.  In the event City desires the performance of 
additional services not otherwise included within Services, such services shall be authorized by 
written task order approved in advance of the performance thereof.  Such task order shall include 
a description of the services to be performed thereunder, the maximum compensation and 
reimbursement of costs and expenses payable therefore, the time of performance thereof, and such 
other matters as the Parties deem appropriate for the accomplishment of such services.  Except to 
the extent modified by a task order, all other terms and conditions of this Agreement shall be 
deemed incorporated in each such task order. 

5. INDEPENDENT CONSULTANT.  At all times during the term of this 
Agreement, Consultant shall be, and is an independent consultant and shall not be an employee or 
agent of City.  Consultant shall not be entitled to any benefit, right, or compensation other than 
that provided in this Agreement.  City shall have the right to control Consultant only insofar as the 
results of Consultant’s Services; however, City shall not have the right to control the means by 
which Consultant accomplishes Services rendered pursuant to this Agreement. 

Except as City may specify in writing, Consultant shall have no authority, express 
or implied, to act on behalf of City in any capacity whatsoever as an agent.  Consultant shall have 
no authority, express or implied, pursuant to this Agreement to bind City to any obligation 
whatsoever. 

6. PERSONNEL.  Consultant understands that, in entering into this Agreement, City 
has relied upon Consultant’s ability to perform in accordance with its representations regarding 
the qualifications of Consultant, including the qualifications of its Authorized Representative, its 
designated personnel, and its Subconsultants, if any, identified in Exhibit “A”.  Therefore, 
Consultant shall not replace its Authorized Representative, or any of the designated personnel or 
Subconsultants identified in Exhibit “A”, without the prior written consent of City.  All Services 
shall be performed by, or under, the direct supervision of Consultant’s Authorized Representative. 

Consultant agrees to include with all Subconsultants in their subcontract the same 
requirements and provisions of this Agreement including the indemnity and Insurance 
requirements to the extent they apply to the scope of the Subconsultant’s work.  Subconsultants 
hired by Consultant agree to be bound to Consultant and City in the same manner and to the same 
extent as Consultant is bound to City under this Agreement.  Subconsultant further agrees to 
include these same provisions with any Sub-subconsultant.  A copy of this Agreement’s Indemnity 
and Insurance provisions will be furnished to the Subconsultant upon request.  The Consultant 
shall require all Sub-subconsultants to provide a valid certificate of insurance and the required 
endorsements included in this Agreement prior to commencement of any Services and will provide 
proof of compliance to the City. 

In the event that City, in its sole discretion, at any time during the term of this 
Agreement, desires the removal of any of Consultant’s designated personnel or Subconsultants, 
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Consultant shall, immediately upon receiving notice from City of such desire of City, cause the 
removal of such person or persons. 

7. FACILITIES AND EQUIPMENT.  Consultant shall, at its sole cost and expense, 
furnish all facilities and equipment which may be required for furnishing Services. 

8. INFORMATION AND DOCUMENTATION. 

A. Information from City.  City has made an effort to provide Consultant 
with all information necessary for Consultant’s performance of Services.  If Consultant believes 
additional information is required, Consultant shall promptly notify City and City will provide to 
Consultant all relevant non-privileged information in City’s possession. 

B. Consultant’s Accounting Records.  Consultant shall maintain all 
accounting records related to this Agreement in accordance with generally accepted accounting 
principles and state law requirements, and in no event for less than four (4) years.  Consultant’s 
accounting records shall include, at a minimum, all documents which support Consultant’s costs 
and expenses related to this Agreement, including personnel, subconsultants’ invoices and 
payments, and reimbursable expenses.  Consultant’s accounting records shall be made available 
to City within a reasonable time after City’s request, during normal business hours. 

9. CONFLICTS OF INTEREST PROHIBITED.  Consultant (including its 
employees, agents, and subconsultants) shall not maintain or acquire any direct or indirect interest 
that conflicts with the performance of this Agreement.  Consultant shall comply with all 
requirements of the Political Reform Act (California Government Code Section 81000, et seq.) 
and other laws relating to conflicts of interest, including: (a) Consultant shall not make or 
participate in a decision made by City if it is reasonably foreseeable that the decision may have a 
material effect on Consultant’s economic interest, and (b) if required by law, Consultant shall file 
financial disclosure forms with the City Clerk.  If Consultant maintains or acquires a conflicting 
interest, any contract with City (including this Agreement) involving Consultant’s conflicting 
interest may be terminated by City. 

10. NONDISCRIMINATION.  Consultant shall comply with all applicable federal, 
state, and local laws regarding nondiscriminatory employment practices, whether or not said laws 
are expressly stated in this Agreement.  Consultant shall not discriminate against any employee or 
applicant because of race, color, religious creed, national origin, physical disability, mental 
disability, medical condition, marital status, sexual orientation, sex, age, or any other basis, as 
defined in California Civil Code Section 51. 

11. COMPLIANCE WITH LAW AND STANDARD OF CARE.  Consultant shall 
comply with all applicable legal requirements including all federal, state, and local laws (including 
ordinances and resolutions), whether or not said laws are expressly stated in this Agreement.  
Consultant shall perform Services using a standard of care equal to, or greater than, the degree of 
skill and diligence ordinarily used by reputable professionals, with a level of experience and 
training similar to Consultant, performing under circumstances similar to those required by this 
Agreement. 

12. CONFIDENTIALITY; SOFTWARE USE AND WARRANTY; RECORDS. 
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  A. Consultant will comply with the requirements of the applicable laws, 
ordinances and/or regulations concerning the confidentiality of tax records. Consultant may 
publicly state that it performs Services for City. 

 B. As used herein, the term “proprietary information” means all information, 
techniques, processes, services or material that has or could have commercial value or other utility 
for Consultant , including without limitation, (i) software, computer or data processing programs; 
(ii) data processing applications, routines, subroutines, techniques or systems; (iii) desktop or web-
based software; (iv) audit, tax or fee collection/administration or business processes, methods or 
routines; (v) marketing plans, analyses and strategies; (vi) materials, techniques and intellectual 
property used; and (vii) the Software and the Software’s documentation. Except as otherwise 
required by law, including the disclosure requirements under the California Public Records Act 
(Cal. Gov. Code Sections 6250, et seq), City must hold in confidence and may not use (except as 
expressly authorized by this Agreement) or disclose to any other party any proprietary information 
provided, learned of or obtained by City in connection with this Agreement. The terms of this 
Section do not apply to information that is public information; provided, however, that proprietary 
information will not qualify as public information if it became public due to City ’s (or its 
employees’ or agents’) disclosure. 

 C. If access to any software which Consultant owns is provided to City  as part of 
the Services under this Agreement (including, without limitation, if City  chooses to subscribe to 
such software and/or related reports as part of the Services pursuant to a Schedule to this 
Agreement) (such Consultant-owned software is, collectively, the “Software”), Consultant 
hereby provides a limited, non-exclusive, non-transferable license to City  (including such of ’s 
staff as may be designated from time to time by City  and approved by Consultant in writing) to 
use the Software pursuant to and during the Term of this Agreement.  

         D. The Software must only be used by such authorized City staff, and City 
must not sublicense, sublet, duplicate, modify, decompile, reverse engineer, disassemble, or 
attempt to derive the source code of the Software. The license granted hereunder does not imply 
ownership by Client or any of City’s  staff of the Software nor any rights of City or any of City’s 
staff to sublicense, transfer or sell the Software, or rights to use the Software for the benefit of 
others. City may not create (or allow the creation of) any derivative work or product based on or 
derived from the Software or the Software’s documentation, nor modify (or allow the modification 
of) the Software or the Software’s documentation without the prior written consent of Consultant. 
In the event of a breach of this provision (and without limiting Consultant’s remedies), such 
modification, derivative work or product based on the Software or the Software’s documentation 
is hereby deemed assigned to Consultant. Upon termination of this Agreement or this Software 
license, this Software license will be deemed to have expired, and City must immediately 
deactivate, cease using and remove, delete and destroy all the Software (including, without 
limitation, from City’s computers and network).  Consultant warrants that the Software will 
perform in accordance with the Software’s documentation. 

 E. Notwithstanding anything to the contrary in this Agreement (including any 
Schedule hereto), if access to any software which Consultant does not own is provided to City as 
part of the Services pursuant to this Agreement (including pursuant to any Schedule hereto), City 
hereby agrees (i) to comply with all of the terms and conditions imposed on City’s access to such 
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software (including, without limitation, by Consultant, such software’s owner, and pursuant to 
applicable law), and (ii) Consultant has no obligation during the Term of this Agreement or 
thereafter to provide City with access to such software. 

 F. All documents, preliminary drafts, communications and any and all other 
work product related to the Services and provided by Consultant to City either in hard copy or 
electronically are the joint property of City and Consultant.  This does not include the Software or 
any other software, any programs, any methodologies or any systems used in the creation of such 
work product, nor does it include any drafts, notes or internal communications prepared by 
Consultant in the course of performing the Services that were not otherwise provided to City in 
either hardcopy or electronic form, all of which may be protected by Consultant or third party 
copyrights or other intellectual property and remain Consultant’s or such third parties’ exclusive 
property (as the case may be).  It is possible that any documents, drafts, communications or other 
work product provided to City may be public records under applicable law and/or may be 
discoverable through litigation.  City must notify Consultant in writing about any request unless 
prohibit from doing so under applicable law. 

Subject to applicable law, Consultant is responsible for retaining all final documents and 
other final work product related to the Services for a period of not less than three (3) years from 
the date provided to City.  Retention of any other documents, preliminary drafts, communications 
and any and all other work product provided to City by Consultant is the responsibility of City.  
Consultant has no responsibility to retain any drafts, notes, communications, emails or other 
writings created or received by City in the course of performing the Services (other than the final 
documents and other final work product related to the Services and provided to City for the term 
of years referenced above). 

13. RESERVED. 

14. INSURANCE.  Consultant shall procure and maintain for the duration of this 
Agreement insurance against claims for injuries to persons or damages to property which may 
arise from or in connection with the performance of the work hereunder by the Consultant, his 
agents, representatives, subconsultants, or employees. 

A. Verification of Coverage. 

Consultant shall furnish City with original certificates of insurance and 
amendatory endorsements, or copies of the applicable policy language effecting coverage required 
by this clause.  The certificates and endorsements for each insurance policy are to be signed by a 
person authorized by that insurer to bind coverage on its behalf.  All certificates and endorsements 
are to be received and approved by City before work commences. 

Proof of Insurance shall be mailed to the following address or any 
subsequent address as may be directed in writing by the City Risk Manager: 

 

CITY OF NEWARK 
Attn:  Risk Manager 
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37101 Newark Boulevard 
Newark, CA  94560 

City reserves the right to require and obtain complete, certified copies of all 
required insurance policies and endorsements at any time.  Failure to exercise this right at any time 
shall not constitute a waiver of right to exercise later.  Consultant shall immediately furnish City 
with certificates of renewal for each policy that is renewed during the term of this Agreement. 

B. Minimum Scope of Insurance. 

Coverage shall be at least as broad as: 

1. Insurance Services Office Form Number CG 00 01covering 
Commercial General Liability on an occurrence basis, including 
products and completed operations, property damage, bodily injury, 
and personal and advertising injury; and 

2. Insurance Services Office Form Number CA 00 01 covering Code 
1, (any auto), or Code 8 (hired) and Code 9 (non-owned) if 
consultant has no owned autos; and 

3. Workers’ Compensation insurance as required by the State of 
California, with Statutory Limits, and Employer’s Liability 
Insurance; and 

 
4. Errors and Omissions Liability insurance appropriate to the 

Consultant’s profession.  Architects’ and Engineers’ coverage is to 
be endorsed to include contractual liability. 

C. Minimum Limits of Insurance. 
 

It shall be a requirement under this Agreement that any available insurance 
proceeds broader than or in excess of the specified minimum Insurance 
coverage requirements and/or limits shall be available to the Additional 
Insured.  Furthermore, the requirements for coverage and limits shall be (1) 
the minimum coverage and limits specified in this Agreement; or (2) the 
broader coverage and maximum limits of coverage of and Insurance policy 
or proceeds available to the named Insured; whichever is greater. 

Consultant shall maintain limits no less than: 
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1. General Liability: 
 (including products and 

completed operations, 
property damage, bodily 
injury, and personal and 
advertising injury) 

$2,000,000 per occurrence for 
bodily injury, personal injury, and 
property damage.  If a general 
aggregate limit applies, either the 
general aggregate limit shall apply 
separately to this project/location or 
the general aggregate limit shall be 
twice the required occurrence limit. 
 

2.  Automobile Liability: $1,000,000 per accident for bodily 
injury and property damage. 
 

3.  Employer’s Liability: $1,000,000 per accident for bodily 
injury or disease. 
 

4.  Errors and Omissions 
Liability: 

$1,000,000 per occurrence or 
claim; $2,000,000 aggregate. 
 

D. Deductibles and Self-Insured Retentions. 

Any deductibles or self-insured retentions must be declared to and approved 
by the City Risk Manager.  At the option of City, either:  (1) the insurer shall reduce or eliminate 
such deductibles or self-insured retentions as respects to City, its officers, officials, directors, 
employees, contractors, agents, and volunteers, or (2) Consultant shall provide a financial 
guarantee satisfactory to City guaranteeing payment of losses and related investigations, claim 
administration, and defense expenses in an amount specified by the City Risk Manager or 
designee. 

E. Claims Made Policies. 

For all “claims made” coverage, in the event that Consultant changes 
insurance carriers Consultant shall purchase “tail” coverage or otherwise provide for continuous 
coverage covering the Term of this Agreement and not less than five (5) years thereafter.  Proof of 
such “tail” or other continuous coverage shall be required at any time that the Consultant changes 
to a new carrier. 

F. Wasting Policies. 

No policy required by this paragraph 14 shall include a “wasting” policy 
limit (ie. limit that is eroded by the cost of defense). 

G. Remedies. 

In addition to any other remedies City may have if Consultant fails to 
provide or maintain any insurance policies or policy endorsements to the extent and within the 
time herein required, City may, at its sole option exercise any of the following remedies, which 
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are alternatives to other remedies City may have and are not the exclusive remedy for Consultant’s 
breach: 

1. Obtain such insurance and deduct and retain the amount of the 
premiums for such insurance from any sums due under the Agreement; 

2. Order Consultant to stop work under this Agreement or withhold any 
payment that becomes due to Consultant hereunder, or both stop work and withhold any payment, 
until Consultant demonstrates compliance with the requirements hereof; and/or 

3. Terminate this Agreement. 

H. Acceptability of Insurers. 

Insurance is to be placed with insurers with a current A.M. Best’s rating of 
no less than A:VII, unless otherwise acceptable to the City Risk Manager.  All insurance 
companies providing coverage to Consultant shall be insurance organizations authorized by the 
Insurance Commissioner of the State of California to transact the business of insurance in the State 
of California. 

I. Other Insurance Provisions. 

The general liability and automobile liability policies are to contain, or be 
endorsed to contain, the following provisions: 

1. Additional Insureds.  City, its officers, officials, directors, employees 
and volunteers (“Additional Insureds”) are to be covered as insureds with respect to liability arising 
out of work or operations performed by or on behalf of Consultant; including materials, parts or 
equipment furnished in connection with such work or operations. 

2. Primary Coverage.  For any claims related to Services, Consultant’s 
insurance coverage shall be primary insurance as respects City, its officers, officials, directors, 
employees, and volunteers.  Any insurance or self-insurance maintained by City, its officers, 
officials, directors, employees, or volunteers shall be excess of Consultant’s insurance and shall 
not be contribute with it.  Consultant’s policy will not seek contribution from the City’s insurance 
or self-insurance. 

3. Notice of Cancellation.  Each insurance policy required above shall 
provide that coverage shall not be canceled during the term of this Agreement without notice to 
City. 

4. Civil Code § 2782.  Coverage shall not extend to any indemnity 
coverage for the active negligence of the additional insured in any case where an agreement to 
indemnify the additional insured would be invalid under Subdivision (b) of Section 2782 of the 
California Civil Code. 

5. Deductibles and Self-Insured Retentions (SIR).  All deductibles and 
self-insured retentions must be disclosed to the City Risk Manager for approval and shall not 
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reduce the limits of liability.  Policies containing any SIR provision shall provide or be endorsed 
to provide that the SIR may be satisfied by either the named Insured or the City. 

6. Subconsultants.  Consultant shall include all subconsultants as insureds 
under its policies or shall require and verify separate certificates and endorsements have been 
obtained for each subconsultant.  All coverages for subconsultants shall be subject to all of the 
requirements stated herein. 

7. Waiver of Subrogation.  With respect to Workers’ Compensation and 
Employer’s Liability Coverage, the insurer shall agree to waive all rights of subrogation against 
City, its officers, officials, directors, employees, and volunteers for losses arising from work 
performed by Consultant for City. 

8. Coverage is Material Element.  Maintenance of proper insurance 
coverage in conformity with the provision of this paragraph 14 is a material element of this 
Agreement and failure to maintain or renew coverage or to provide evidence of coverage or 
renewal may be treated by City as a material breach of this Agreement. 

9. Variation.  The City Risk Manager may approve a variation in these 
insurance requirements upon a determination that the coverage, scope, limits, and form of such 
insurance are either not commercially available or that City’s interests are otherwise fully 
protected.  Any variation granted shall be done in writing and shall be made a part of this 
Agreement as Appendix “A”. 

15. REPORTING DAMAGES.  If any damage (including but not limited to death, 
personal injury or property damage) occurs in connection with the performance of this Agreement, 
Consultant shall immediately notify the City Risk Manager’s office by telephone at 510-578-4428, 
and Consultant shall promptly submit to the City’s Risk Manager and the City’s Administrator 
(see paragraph 19, herein below) a written report (in a form acceptable to City) with the following 
information:  (a) name(s) and address(es) of the injured or deceased person(s), (b) name(s) and 
address(es) of witnesses, (c) name(s) and address(es) of Consultant’s insurance company(ies), and 
(d) a detailed description of the damage(s) and whether any City property was involved. 

16. INDEMNIFICATION/SAVE HARMLESS.  To the fullest extent permitted by law, 
the Consultant shall:  (1) immediately defend, and (2) indemnify City, its, officers, officials, 
directors, employees, and volunteers from and against all liabilities regardless of nature or type 
arising out of or resulting from Consultant’s performance of Services, or any negligent or wrongful 
act or omission of Consultant or Consultant’s officers, employees, agents, or subconsultants.  
Liabilities subject to the duties to defend and indemnify include, without limitation all claims, 
losses, damages, penalties, fines, and judgments; associated investigation and administrative 
expenses; defense costs, including but not limited to reasonable attorneys’ fees; court costs; and 
costs of alternative dispute resolution.  Consultant’s obligation to indemnify applies unless it is 
adjudicated that its liability was caused by the sole active negligence or sole willful misconduct of 
an indemnified party.  If it is finally adjudicated that liability is caused by the comparative active 
negligence or willful misconduct of an indemnified party, Consultant’s indemnification obligation 
shall be reduced in proportion to the established comparative liability of the indemnified party. 
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In the event that Consultant or any employee, agent, or subconsultant of Consultant 
providing services under this Agreement is determined by a court of competent jurisdiction or the 
California Public Employees Retirement System (PERS) to be eligible for enrollment in PERS as 
an employee of City, Consultant shall indemnify, defend, and hold harmless City for the payment 
of any employee and/or employer contributions for PERS benefits on behalf of Consultant or its 
employees, agents, or subcontractors, as well as for the payment of any penalties and interest on 
such contributions, which would otherwise be the responsibility of City. 

The duty to defend is a separate and distinct obligation from Consultant’s duty to 
indemnify.  Consultant shall be obligated to defend, in all legal, equitable, administrative, or 
special proceedings, with counsel approved by City immediately upon tender to Consultant of the 
claim in any form or at any stage of an action or proceeding, whether or not liability is established.  
An allegation or determination of comparative active negligence or willful misconduct by an 
indemnified party does not relieve the Consultant from its separate and distinct obligation to 
defend City.  The obligation to defend extends through final judgment, including exhaustion of 
any appeals.  The defense obligation includes an obligation to provide independent defense counsel 
if Consultant asserts that liability is caused in whole or in part by the negligence or willful 
misconduct of the indemnified party.  If it is finally adjudicated that liability was caused by the 
sole active negligence or sole willful misconduct of an indemnified party, Consultant may submit 
a claim to City for reimbursement of reasonable attorneys’ fees and defense costs. 

The review, acceptance or approval of Consultant’s work or work product by any 
indemnified party shall not affect, relieve or reduce Consultant’s indemnification or defense 
obligations.  This paragraph survives completion of Services or the termination of this contract.  
The provisions of this paragraph are not limited by and do not affect the provisions of this contract 
relating to insurance.   

Consultant/Subconsultant’s responsibility for such defense and indemnity 
obligations shall survive the termination or completion of this Agreement for the full period of 
time allowed by law.  The defense and indemnification obligations of this Agreement are 
undertaken in addition to, and shall not in any way be limited by, the insurance obligations 
contained in this Agreement. 

 
In no event will CONSULTANT be liable for any CITY monies not collected by 

CONSULTANT, or any special, incidental, or consequential damages of any 
nature.  CONSULTANT’s duty to indemnify and hold harmless CITY shall not apply to claims 
for liability which arise from the issuance or non-issuance of any registration, license or permit. 

 

17. LICENSES, PERMITS, ETC.  Consultant represents and warrants to City that it has 
all licenses, permits, qualifications, and approvals of whatsoever nature that are legally required 
for Consultant to practice its profession.  Consultant represents and warrants to City that 
Consultant shall, at its sole cost and expense, keep in effect at all times during the term of this 
Agreement any licenses, permits, and approvals which are legally required for Consultant to 
practice its profession.  In addition to the foregoing, Consultant shall obtain and maintain during 
the term hereof a valid City of Newark Business License. 
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18. TERM/TERMINATION. 

A. The term of this Agreement shall commence upon the date first hereinabove 
written and shall continue each year thereafter until termination is requested. 

B. Notwithstanding the provisions of paragraph 19 Section A above, City or 
Consultant may terminate this Agreement at any time and without cause upon written notification 
to Consultant.  Consultant may cancel this Agreement upon thirty (30) days’ written notice to City 
and shall include in such notice the reasons for cancellation.  In the event of such termination, City 
shall compensate Consultant for Services rendered and reimburse Consultant for costs and 
expenses incurred, to the date of termination, calculated in accordance with the provisions of 
paragraph 3.  In ascertaining the Services actually rendered to the date of termination, 
consideration shall be given both to completed work and work in process of completion.  Nothing 
herein contained shall be deemed a limitation upon the right of City to terminate this Agreement 
for cause, or otherwise to exercise such rights or pursue such remedies as may accrue to City 
hereunder. 

19. CONTRACT ADMINISTRATION.  This Agreement shall be administered by 
KRYSTEN LEE of the City of Newark (“Administrator”).  All correspondence shall be directed 
to or through the Administrator or his/her designee. 

20. NOTICES.  Written notices required or convenient hereunder shall be delivered 
personally or by depositing the same with the United States Postal Service, first class (or 
equivalent) postage prepaid and addressed, in the case of Consultant, to: 

 

 CITY OF NEWARK 
Hindeliter De Llamas & Associates (HdL) 
 ROBERT GRAY  KRYSTEN LEE   
Consultant  Administrator 
 
Address: Hinderliter De Llamas & 

Associates ( HdL)  
120 South State College Blvd. 
Suite 200        
Brea, CA 92821        
       

City of Newark 
Attn: Krysten Lee 
37101 Newark Boulevard 
Newark, CA  94560 

21. PARAGRAPH HEADINGS.  Paragraph headings used herein are for convenience 
only and shall not be deemed to be a part of such paragraphs and shall not be construed to change 
the meaning thereof. 

22. EXHIBITS.  All exhibits referred to herein are attached hereto and are by this reference 
incorporated herein. 

23. SEVERABILITY.  If any term of this Agreement (including any phrase, provision, 
covenant, or condition) is held by a court of competent jurisdiction to be invalid or unenforceable, 
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the Agreement shall be construed as not containing that term, and the remainder of this Agreement 
shall remain in full force and effect; provided, however, this paragraph shall not be applied to the 
extent that it would result in a frustration of the Parties’ intent under this Agreement. 

24. GOVERNING LAW, JURISDICTION, AND VENUE.  The interpretation, validity, 
and enforcement of this Agreement shall be governed by and interpreted in accordance with the 
laws of the State of California.  Any suit, claim, or legal proceeding of any kind related to this 
Agreement shall be filed and heard in a court of competent jurisdiction in the County of Alameda. 

25. ATTORNEY’S FEES.  In the event any legal action is commenced to enforce this 
Agreement, the prevailing party is entitled to reasonable attorney’s fees, costs, and expenses 
incurred. 

26. ASSIGNABILITY.  Neither Consultant nor City shall subconsult, assign, sell, 
mortgage, hypothecate, or otherwise transfer their respective interests or obligations in this 
Agreement without the express prior written consent of the non-transferring party. 

27. MODIFICATIONS.  This Agreement may not be modified orally or in any manner 
other than by an agreement in writing signed by both Parties. 

28. WAIVERS.  Waiver of breach or default under this Agreement shall not constitute a 
continuing waiver of a subsequent breach of the same or any other provision of this Agreement. 

29. ENTIRE AGREEMENT.  This Agreement, including all documents incorporated 
herein by reference, comprises the entire integrated understanding between the Parties concerning 
the Services.  This Agreement supersedes all prior negotiations, agreements, and understandings 
regarding this matter, whether written or oral.  The documents incorporated by reference into this 
Agreement are complementary; what is called for in one is binding as if called for in all. 

30. SIGNATURES.  The individuals executing this Agreement represent and warrant that 
they have the right, power, legal capacity, and authority to enter into and to execute this Agreement 
on behalf of the respective legal entities of Consultant and City.  This Agreement shall inure to the 
benefit of and be binding upon the Parties hereto and their respective successors and assigns. 

31. COVENANT AGAINST CONTINGENT FEES.  Consultant hereby warrants that 
Consultant has not employed or retained any company or person, other than a bona fide employee 
working for Consultant, to solicit or secure this Agreement, and Consultant has not paid or agreed 
to pay any company or person, other than a bona fide employee, any fee, commission, percentage, 
brokerage fee, gift, or any other consideration contingent upon or resulting from the award or 
formation of this Agreement.  For breach or violation of this warranty, City shall have the right to 
annul this Agreement without liability or, at City’s discretion, to deduct from the Agreement price 
or consideration, or otherwise recover, the full amount of such fee, commission, percentage, 
brokerage fee, gift or contingent fee    

32. City acknowledges and agrees that any other public agency (including, without 
limitation, any participating government agency) located within or outside of the State (e.g., city, 
municipality, county, district, public authority or other political subdivision) may procure 
services for fees and other terms and conditions that are substantially similar to any of the 
Services, Fees and other terms and conditions set forth in this Agreement, provided that such 
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other public agency executes a separate agreement with Consultant wherein the services rendered 
to such other public agency, the fees payable by such other public agency, and the other terms 
and conditions of such separate agreement are the responsibility of Consultant and such other 
public agency and not City. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement the day and 
year first hereinabove written. 

CITY OF NEWARK,  
a municipal corporation Hinderliter De Llamas & Associates  

        

By   By   
 City of Newark Robert Gray, CIO 

Date   Date   

  
   
 Printed Name 

Attest: 

  
 City Clerk 
  

Date   

 
Approved as to form: 

 
   
 City Attorney 
 

Date   
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EXHIBIT A 
SCOPE OF SERVICES 

 
Utility Users Tax Fee Administration Services 
 
HdL’s utility users tax (UUT) service encompasses all aspects of the City’s program, including 
the filing process, educating utility providers, return monitoring and compliance audits, industry 
and legislative monitoring and updates, and City management support. HdL’s tax administration 
professionals are available as needed to support both the City’s team and the City’s utility 
providers. The City is kept up to date, with 24x7 online access to HdL’s client portal containing 
real-time access to registration and filing data, and management reporting. 
 
HdL’s service incorporates all of the following: 
 

• Tax Registration Database Management – HdL will transfer the City’s existing databases 
as they relate to UUT into HdL’s internal administration tools. Hd will maintain the data 
and provide reports to the City. 

• Return Processing – HdL will process UUT filings within 5 days of submission. 
Accounts will receive all applicable forms necessary to complete the filing process. 

• New Account Processing – HdL will process registrations for all new utility providers. 
• Payment Posting / Processing – HdL will process all payments made for new and existing 

utility providers. Accounts will be updated with payment information and revenues will 
be remitted to the City net HdL’s fees on no less than a monthly basis.  

• Customer Support Center – HdL will offer utility providers multiple support options for 
registering, filing returns, making payments, and for general inquiries. A toll-free number 
will provide access to one of our tax specialists Monday-Friday 8:00am to 5:00pm 
Pacific. Providers will also have access to support via, e-mail, fax, and via the Support 
Center On-Line.  

• On-Line Filing & Payment Processing – With input from the City, HdL creates a custom 
website and domain for taxpayers to submit online forms, returns, and payments along 
with other customer support related items.  

• Reporting – HdL offers a variety of hardcopy, electronic, and online reports which 
provide information regarding operations, returns, and revenue trends. HdL’s reporting 
contains a wealth of knowledge compiled from interactions with taxpayers, City 
information, and HdL proprietary databases. HdL will work with the City during 
implementation to identify the standard and custom reports required by the City as well 
as establish the frequency of the delivery.  

• Annual Reporting – In addition to standard monthly reports, HdL will provide the City 
with analysis reports designed to provide key insights on the utility provider community 
and the reporting details of each provider, including utility trends, provider trends, 
revenue trends, and a revenue forecast.  

• Industry and Legislative Updates – HdL will actively monitor federal and state industry 
and legislative events which may impact UUT revenues, keeping the City and business 
community informed, and making recommendations regarding advocacy of other 
response as appropriate.  
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• Compliance Monitoring – HdL will consistently monitor returns in order to ensure 
accurate filings of UUT.  

• Exemption Processing – HdL will process utility user tax exemption renewals and new 
applications for low-income and senior citizens. Accounts will receive all applicable 
forms necessary to complete the renewal process.  

• Exemption Notification – HdL will notify applicable utility providers of valid resident 
exemptions on a monthly basis and validate as-needed exemptions on file with utility 
providers on an annual basis.  

• Exemption Database Management – HdL will transfer the City’s existing databases as 
they relate to active utility user tax exemptions for low income and senior citizens into 
HdL’s internal administration tools. HdL will maintain the data and provide reports to the 
City.  
 

 
 

 
Utility User Tax and Franchise Fee (optional) Audit Services 
 
HdL can also provide reviews of franchise fees, PEG fees and utility users’ taxes (UUT) paid by 
the cable, electric, gas, and telecommunications providers as mutually agreed to by the City and 
HdL, which includes the following: 
 

• Ordinance and Filing Procedure Review – Analysis of UUT and franchise fee ordinances 
and City procedures, in order to identify possible deficiencies or other administration-
related issues. Specifically, HdL will: 

• Review City’s ordinance to identify possible deficiencies, areas subject to legal 
challenge, or missing provisions; 

• Review City’s franchise agreements; 
• Review City’s procedures in applying the ordinance to identify potential 

challenges based on administration of the ordinance; 
• Audit Notification & Scheduling – Utility providers selected by HdL and approved by the 

City are sent a letter and scheduled for a Compliance Analysis Audit. Every effort is 
made to promote a positive utility provider experience. Utility providers are afforded the 
opportunity to schedule flexible appointment times by contacting the Business Support 
Center or visiting our online support center. 
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• Compliance Analysis & Audit – The HdL audit team coordinates with the utility provider 
regarding data and information required for the audit process. Key components of this 
process include: 

• UUT audit 
• Audit gross revenue calculations to ensure proper taxes from local users are 

calculated and remitted accurately; and 
• Calculate tax, penalty and interest as appropriate on any reporting deficiencies. 
• Franchise Fee audit 
• Verify that the accounting methodologies and procedures used by the franchisee 

accurately identified utility service delivered within the City during the review 
period; 

• Audit franchise fee and PEG fee (if applicable) calculations to ensure proper 
calculation and remittance to the City; and 

• Calculate fees, penalty and interest as appropriate on any reporting deficiencies. 
• Audit & Compliance Report – Upon completion of the audit and analysis, and prior to 

additional actions, a compliance report is generated and reviewed with the City. The 
report indicates specific results of the reviews and recommended actions. Documentation 
will be included with the report to assist the City and HdL in determining next steps. 

• Deficiency and Commendation Notification – Upon final review with the City, utility 
providers which are found to have deficiencies are notified of the findings as well as 
payment and appeal processes. Appointments are also scheduled to review the findings 
and educate utility providers on proper filing procedures designed to prevent future errors 
and deficiencies. Utility providers found to be compliant are sent a commendation letter 
thanking them for their cooperation and compliance. 

• Invoicing & Collections – Utility providers found to be underreporting are invoiced 
through the standard City approved collections process. Utility providers will have access 
to all of the services provided including the Business Support Center and online support 
systems. Balances are collected and remitted along with supporting documentation to the 
City through approved remittance processes. 
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• A separate report shall be drafted outlining our findings after each review of each 
company to include any applicable interest and penalties due to the City.  

• Actual costs may be less than the proposed budgets. Any savings shall be passed to the 
City.  

• Proposed budgets were based upon anticipated cooperation from City staff as well as 
company staff with the assumption that we will not encounter any unexpected 
circumstances during the project. If significant additional time is necessary, we will 
discuss it with the City and arrive at a new fee estimate before we incur any additional 
costs. 
 

Personnel Hourly Billing Rates  
 

• Discounted hourly billing rate applies - $200.00 per hour 
 
Payment Processing Services – Consultant will configure payment processing services to 
utilize either a taxpayer funded model (convenience fee), or Client funded interchange pass-
through model. Client may switch between these models upon written request to Consultant. 
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EXHIBIT B 

QUALIFICATIONS 
 
The HdL Companies is a pioneer and leader of auditing, operations and revenue solutions for 
public agencies. HdL partners with over 600 government agencies across the U.S. and has 
recovered more than $3 billion in revenue for our clients. 

Founded by local government leaders in 1983, HdL maintains a unique government perspective 
and dedication to supporting clients, resulting in a 99.6% client retention rate since inception. The 
HdL Companies brings a comprehensive and tailored approach to maximizing and understanding 
public agency revenues by providing a variety of financial and compliance audits, analytical 
services, and software solutions. 
 
HdL maintains the largest privately held sales, property, and business tax databases in California. 
The firm constantly improves and enhances the California Department of Tax and Fee 
Administration (CDTFA) raw registration data. This highly enhanced database serves as the base 
for identifying emerging economic trends and developing budget projections that take those trends 
into account.  
 
The database also includes constantly updated registration data for every seller in California, 
allocation data for 520 of the state’s 538 agencies and 239 transactions tax districts, business 
license data for 668,000 businesses, property tax data for every jurisdiction in the 38 largest 
counties, a constantly updated automated telephone directory for all of California and thousands 
of business contacts developed through three decades of audit and business development activity.  
 
HdL monitors an annual sales tax base of over $5.0 billion encompassing incredibly complex 
industrial, e-commerce, inventory/delivery, and out-of-state sales and use tax issues. The Company 
submits an average of 6,000 errors for correction each year with a total value generally ranging 
from $40 million to $50 million. To date, HdL has recovered more than $3 billion in new sales 
and use tax revenues for City agencies. HdL’s commitment to innovative solutions and quality 
customer service is valued by their customers, as demonstrated by their 99.6% City retention rate 
and the over 60 municipalities that have switched to HdL from other service providers.  
 
HdL is the leading provider of local tax revenue administration services and compliance in 
California. Currently partnering with over 75 cities and counties in California for services 
business licensing and occupational tax, business discovery and compliance, lodging tax and 
short-term rentals, utility users tax, cannabis tax, rental registration, parking tax, animal 
licensing, cyclical miscellaneous billing, and processes over $120 million in revenues annually 
from locally collected taxes. 
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 Item  D. 6. 

  
DATE 02/09/2023
TO Honorable Mayor and City Council Members
FROM Anne Stedler, Economic Development Manager
SUBJECT    Adopt a resolution approving a Second Amendment to the Consulting Services

Agreement with Greensfelder Commercial Real Estate, LLC

SUMMARY AND RECOMMENDATION
Staff highlighted the importance of the retail sector during the recent Economic
Development Update presentation to the City Council on January 12, 2023.  The
presentation identified the work underway through the City’s consultant, Greensfelder
Commercial Real Estate LLC (Consultant), to address both large retail vacancies and
opportunities to improve Newark’s retail centers within the current market environment.

This staff report provides background information regarding a recommendation that the
City Council approve a Second Amendment to the Consulting Services Agreement
(CSA) with the Consultant to continue these commercial real estate services. It also
outlines progress to date and explains the proposed work under a proposed Second
Amendment.

Staff recommends that the City Council adopt a Resolution approving the Second
Amendment to the Consulting Services Agreement with the Consultant to provide retail
consulting services and authorize a budget amendment of $75,000 to the 2022-2024
Biennial Budget for FY 2023.

BACKGROUND
On March 25, 2021, the City and Consultant entered into a CSA with a not-to-exceed
amount of $35,000 for commercial real estate consulting services focused on large
retail vacancies and retail areas. An amendment to the CSA (the First Amendment) and
FY 2023 budget was approved by City Council on April 28, 2022, and added $40,000
for a total not-to-exceed amount of $75,000.

The CSA and the First Amendment required the Consultant to analyze underlying
causes of long-standing vacancies. This analysis included researching legal
documents that are typically recorded when retail real estate leases are signed. These
documents limit property owner choices when re-tenanting vacancies, and sometimes
even limit improvements that might be important to attracting new tenants. These
recorded documents are available for a fee from title companies, and the City has now
purchased them through the Consultant contract for major Newark shopping centers at
a total cost of $6,750.
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a total cost of $6,750.

The Consultant completed the legal document research for two priority areas: (1)
Newark Boulevard and Jarvis Avenue centers known as Four Corners where there are
long-standing large vacancies, and (2) retail properties outside the NewPark Mall ‘Ring
Road,’ which are subject to the NewPark Specific Plan and include two development
sites: the 13-acre NewPark Plaza adjacent to Balentine Drive, and the pad for a
9,000-square foot (sf) restaurant adjacent to SpringHill Inn and Suites (See attached
map).

In addition, the Consultant helped staff assess market and retail industry implications of
new uses or tenants proposed by owners or developers.These private sector
proposals were diverse, including technical questions regarding Conditions, Covenants
and Restrictions (CC&R’s) for ground floor retail which Brookfield will develop at
NewPark Mall, proposed retail and residential uses at NewPark Plaza, and outreach to
retail property owners considering residential uses in conjunction with the City’s
upcoming Housing Element.  The Consultant also assisted when private sector
proposals had possible implications for Newark such as Big Lots’ closing
announcement in December 2022 at the northeast corner of Cedar and Thornton
Avenues and the Fremont Sprouts closing in Summer 2022. Fortunately, the Fremont
Sprouts closure did not affect the Newark Sprouts store at the northwest corner of
Newark Boulevard and Jarvis Avenue.

The Consultant work described above would continue under the Second Amendment,
which is discussed under Discussion/Analysis. 
 

DISCUSSION/ANALYSIS
Scope of Services and Costs
The Second Amendment would focus on the work of filling large retail vacancies and
supporting Newark’s retail market by identifying and proposing potential tenants for
large vacancies, helping prospective tenants identify spaces, providing introductory
support to Newark property owners, and facilitating problem-solving that could delay
lease negotiations. The City facilitates leases because the City benefits from new
leases, but the City does not negotiate leases on behalf of private parties. This task of
working with tenants and property owners to fill retail spaces is expected to be a large
portion of the Second Amendment.

The Consultant tasks proposed in the Second Amendment also continue the two types
of work described earlier in this report: 

Researching and analyzing recorded documents for additional retail centers
followed by briefings and discussion with staff would be prioritized on an
as-needed basis especially in anticipation of private sector proposals or leasing
opportunities. Research from these recorded documents is public information and
would be shared with respective property owners as appropriate.

1.

Assessing new proposals from developers or tenants. Such proposals cannot
necessarily be anticipated in advance.  However, staff expects business activity to

2.
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increase as COVID-19 pandemic restrictions wane.

The proposed Amendment would provide an additional $75,000 in consulting services,
which equates to 322 hours of consulting services under the rate of $233/hour as
specified in the Fee Schedule of the original CSA.  This amount is based on the
importance and complexity of work required to fill large vacancies and the anticipated
increase in private sector proposals. Further, the lead time to carry out retail work
requires a multi-year commitment, and this Second Amendment would likely extend
over the next two years. All work would be authorized by Task Orders approved by the
Community Development Director.

Long Lead Time for New Retail Store Openings
The proposed retail recruitment process is lengthy and subject to factors beyond the
City’s control. The first steps include efforts to secure a retailer’s serious interest in any
of the large vacant retail spaces. Then, corporate approvals are typically required for
large space retailers, with extensive due diligence and investment committee approval.
The process is also typically held in confidence by interested retailers until a lease is
signed to protect their interests during the long lease negotiation period. Third, typically
the retail space requires tenant improvements with both a design and construction
phase. This will be a multi-year effort.  During the process, Economic Development
staff and the Consultant guide and serve as links between prospective retailers and the
City’s approval process and continue to promote Newark and facilitate the recruitment
process.

Retail Sites Now Attractive for Residential Developers
In addition to the traditional challenges of leasing retail space described above, there is
a new challenge posed by state laws intended to increase and accelerate construction
of much needed housing statewide. Effective July 1, 2023, Senate Bill 6 and Assembly
Bill 2011 require cities to issue ministerial, not discretionary, approval of new residential
developments that meet certain criteria even on sites that are zoned for retail or
commercial uses.

These new laws intentionally encourage new residential projects. In today’s market it is
already financially attractive to build residential projects because they are more
lucrative and less risky than building retail. The new laws arguably make residential
development even more financially attractive by adding certainty and speed to the
residential entitlement process. Therefore, staff anticipates residential development
proposals for commercial sites under these laws.

Senate Bill 6 and Assembly Bill 2011 merit analysis and review separate and apart
from this retail report and are cited here because they will likely affect Newark retail
and the Consultant’s work. It is not clear whether the laws would negatively affect
Newark retail overall, and it may be premature to comment on that. However, the laws
are likely to affect Newark’s retail options on a site-by-site basis.

Staff anticipates providing a report to the City Council at a future Council meeting
summarizing the analysis and work performed by the Consultant to address
commercial vacancies.
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FISCAL IMPACT
The proposed Second Amendment increases the CSA not-to-exceed amount by
$75,000 for a total of $150,000.  The current Economic Development Budget lacks the
funds for the amendment and a Budget Amendment to the 2022-2024 Biennial Budget
for FY 2023 is requested.

A budget amendment is necessary to appropriate an additional $75,000 from General
Fund Unallocated Fund Balance in FY 2023 to Professional Services account
110.50.051.510.6220. This is a multi-year agreement with any remaining unspent
appropriations to be carried forward to FY 2024.

Increase Professional Services (110.50.051.510.6220) by $75,000
Decrease General Fund Unallocated Fund Balance (110.3000) by $75,000

The Consultant's work has multiple purposes; to secure productive uses and tenants
for large retail vacancies in Newark Retail Centers; to support retail vitality and sustain
the City sales tax revenue. The amount of retail sales tax will not be known until later in
the process when tenants identify and lease space.

REVIEW AND APPROVAL
Prepared by - Anne Stedler, Economic Development Manager
Reviewed by - Steven Turner, Community Development Director
Reviewed by - Krysten Lee, Finance Director
Reviewed by - Kristopher J. Kokotaylo, City Attorney
Approved by - David J. Benoun, City Manager

Attachments
Greensfelder CSA 2nd Amendment 
Resolution Item F.2. 
Restaurant Pad Map 
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SECOND AMENDMENT TO THE  
CONTRACTUAL SERVICES AGREEMENT  
BETWEEN THE CITY OF NEWARK AND 

GREENSFELDER COMMERCIAL REAL ESTATE LLC 
 

 This Second Amendment to Contractual Services Agreement between the City of 
Newark, a municipal corporation, (“City”) and GREENSFELDER COMMERCIAL REAL 
ESTATE LLC, a Limited Liability Company (“Consultant), (together sometimes referred to as 
“Parties') dated March 25, 2021, as amended by that certain First Amendment to the Contractual 
Services Agreement Between the City of Newark and Greensfelder Commercial Real Estate 
LLC dated April 29, 2022 (the “First Amendment”) is entered into as of February ____, 2023 
(collectively, the “Agreement”).   

 
RECITALS 

 
 WHEREAS, the Parties executed the Agreement for Consultant to perform a variety of 
urban planning, economic, and real estate advisory and implementation services for the 
improvement of the retail sales tax base and retail services to the Newark community as was 
anticipated to be defined by the Parties from time to time (the “Services”); and 
 

 WHEREAS, Section 27 of the Agreement allows the Parties to amend the Agreement 
provided that the amendment is in writing signed by the Parties; and  
 
 WHEREAS, the Parties desire to amend the Agreement effective February 9, 2023; and  
 
 WHEREAS, the Parties desire to amend the Services to include the items specified in 
Exhibit A, the Scope of Services for the Second Amendment; and  

 
WHEREAS, the Agreement, provides a not to exceed compensation of Thirty-five 

Thousand Dollars ($75,000.00); and 

WHEREAS, the not to exceed amount proposed in this amendment is an additional 
Eighty Thousand Dollars ($80,000.00) for a total not to exceed amount of One Hundred Fifty-
five Thousand Dollars ($155.000,000); and  

WHEREAS, City staff is authorized to execute this Amendment in a form approved by the 
City Attorney.  

 
 NOW, THEREFORE, the Parties hereby agree as follows: 
 
 1. Section 3.A. “Not to Exceed” Compensation, of the Agreement is amended to 
increase the combined total of compensation and cost payable under the Agreement by  Eighty- 
Thousand Dollars ($80,000.00) from Seventy-Five Thousand Dollars ($75,000.00) to a total of 
One-Hundred and Fifty-five Thousand Dollars ($155,000.00).  
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 2. Exhibit A, the Scope of Services, is amended to add the Scope of Services for this 
Second Amendment that is attached to this Second Amendment. 
 
            3.  With the exception of the foregoing, all other terms and conditions in the Agreement, 
as amended, remain in force and effect.  This Second Amendment may be executed in 
counterparts, all of which shall constitute the same agreement, notwithstanding that all parties to 
this Second Amendment are not signatory to the same or original counterpart.  Delivery of an 
executed counterpart of this Second Amendment by facsimile or .pdf e-mail attachment shall be 
equally as effective as delivery of an original executed counterpart.  Unless defined in this 
Second Amendment, all words commencing with initial capital letters shall have the same 
meaning prescribed to such words in the Agreement 
 
IN WITNESS WHEREOF, City and Consultant have executed this Second Amendment to be 
effective as of the date first written above. 
 
 
City of Newark                                                              Greensfelder Commercial  
                                                                                      Real Estate a California 
                                                                                      Limited Liability Company 
 
 
 
By __________________________   By _______________________ 

David J. Benoun                   David Greensfelder 
City Manager                       Consultant  

 
 
Dated: _____________________   Dated: __________________ 
 
 
 
Attest: 
 
_____________________________ 

Sheila Harrington 
City Clerk 

 
Dated: _____________________ 
 
 
Approved as to Form: 
 
 
_____________________________ 

Kristopher J. Kokotaylo 
Interim City Attorney 
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Exhibit A 

 
Scope of Services for Second Amendment 

 
The Scope of Services for this Second Amendment may include, but shall not be limited to the 
following: 
 

1. NewPark to FoodMaxx Area (approx. 71 hours; presentations ready as follows:  

a. ready 2023.03.20; b. ready 2023.03.20; c. and d. ready 2023.04.30; e. and f. ready 

2023.05.30.) :  

a. Complete title review and present the Food Maxx Center opportunities and 

constraints, in the context of adjacent properties. 

b. Determine whether documents related to NewPark Specific Plan Area II or the 

area from NewPark Plaza south to Stevenson constrain possibility of a 

concentration of electric vehicle sales rooms 

c. Prepare a presentation that defines and refines the retail opportunity(ies) that 

exist in the areas, i.e., what is possible, and most effective to reduce default 

development, including inclusion of industrial uses as well as retail. Include 

considerations relative to adjacencies and the urban design opportunities from 

NewPark Plaza to Stevenson, between I-880 and Cedar that support retail.   

d. Frame the market case for Part II of the NewPark Specific Plan and the area 

from NewPark Plaza south to Stevenson, organizing opportunities and 

actions that might need to be taken in the area outside the ring road and 

going south to Balentine with respect to a variety of uses including 

performing arts, hotels, destination retail, and with a focus on a creating a 

"3rd place" in the City. 

e. Give feedback about infrastructure (e.g. flood control channel path, bike 

connection, etc.).  Note, this task is included in this First Amendment #2 

Task Order for ease of administration, however, Consultant will not 

commence work until the City gives direction to do so. 

f. Evaluate potential reuse for the strip center facing Magazine between 

NewPark Mall Road and Cedar Blvd. 

g. Note, tasks c., d., and e,  above are included in this Second Amendment to 

forecast work, however, Consultant will not commence work until the City 

gives direction and schedule and estimated hours to do so.  

 

 

2. Four Corners Area (approx. 20 hours; as required by staff): 

a. Engage property owners with large vacancies or spaces about alternative uses 

or retail tenanting opportunities.   
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3. Tenant Attraction and Relocation (approx. 71 hours total of which 29 hours is 

estimated time for sub-task “d”; commence 2023.01.11 and ongoing): 

a. Big Lots - identify potential uses that could backfill and would be a good fit 

for this space, and coordinate as needed with property owners and with 

Home Depot 

b. Large retail vacancies and spaces: identify potential uses that could backfill 

and would be a good fit, improving retail vitality and customer amenities 

c. Identify alternative locations for retailers seeking sites and compile a list of 

possible retailers / active uses.  Introduce tenants to prospective property 

owners. 

d. ICSC Monterey 2022 Conference – prepare materials for and represent the 

City at the Monterey ICSC conference 

e. Assist as requested with research about what transactions would be taxable in 

the City of Newark. 

 

4. Development Applications in All Areas (approx. 20 hours; as requested): 

Continue to provide feedback and industry expertise on development applications, 

strategies with owners and developers, and related issues as requested by staff. 

 

5. Other Tasks (approx. 20 hours, allowance; as required by staff): The Parties 

understand and agree that from time-to-time unanticipated tasks arise that the City 

may want Consultant to address more quickly than a further Task Order might be 

drafted.  In this case, each task will be detailed in an email describing the task and the 

number of hours approved, and Consultant will acknowledge its acceptance of the 

task via return email. 

 

6. Related administrative tasks (approx. 6 hours; as agreed to by staff). 

 
Staff shall issue Task Orders for the various tasks described above, and staff and Consultant will 
agree upon delivery dates for each task as it’s assigned.  Staff may direct additional tasks by 
written Task Order signed by the Community Development Director.  Hours listed are 
estimates and may be revised by a Task Order signed by the Community Development Director.  
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RESOLUTION NO 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF NEWARK  

APPROVING THE SECOND AMENDMENT TO THE CONSULTING SERVICES 

AGREEMENT WITH GREENSFELDER COMMERCIAL REAL ESTATE LLC AND 

AUTHORIZING A BUDGET AMENDMENT TO THE BIENNIAL BUDGET 2022-

2024 FOR FISCAL YEARS 2023 AND 2024 

 

  

               WHEREAS, consultant expertise is sometimes needed to carry out goals, policies and actions 

stated in the approved Economic Development Element (the “Element”) of the General Plan; and 

 

 WHEREAS, the Element supports wise use of commercial properties, and addressing 

impediments to achieve dynamic retail properties that serve the public, provide sales tax revenue; and 

 

             WHEREAS, existing multi-year retail vacancies undermine retail vitality and tax proceeds; and 

 

WHEREAS, more vacancies could occur due to current retail market conditions and the effects of 

the COVID-19 pandemic; and 

 

 WHEREAS, both retail tenanting to fill such vacancies and related changes at retail properties 

such as renovations are subject to recorded public records available from title companies; and 

 

WHEREAS, understanding the relevant provisions of recorded documents would enable the City 

to better plan, support and encourage wise use and re-tenanting by private sector property owners; and 

 

             WHEREAS, Greensfelder Commercial Real Estate LLC has extensive experience analyzing such 

documents for both public and private clients. 

  

 

              NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Newark does 

hereby: 

 

(1) Approve the Second Amendment to the Consulting Services Agreement with Greensfelder 

Commercial Real Estate LLC to increase the existing not-to-exceed amount of $75,000 by 

$75,000 for a total not-to-exceed amount of $150,000, and to revise the scope of work and 

authorize the City Manager to execute the First Amendment as approved to form by the City 

Attorney. 

 

(2) Approve an amendment to the 2022-2024 Biennial Budget and Capital Improvement Plan for 

fiscal years 2023 and 2024 as follows: 

 

• Increase General Fund Professional Services (110.50.051.510.6220) by $75,000 

• Decrease Fund Balance (110.3000) by $75,000  
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