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PLANNING COMMISSION
CITY OF RAMSEY
ANOKA COUNTY

STATE OF MINNESOTA

The Ramsey Planning Commission conducted a regular meeting on Thursday, January 6, 2011, at
the Ramsey Municipal Center, 7550 Sunwood Drive NW, Ramsey, Minnesota.

Members Present: Chairperson Gary Levine
Commissioner Ralph Brauer
Commissioner Andrew Dunaway
Commissioner Bryan Rogers
Commissioner Gary Van Scoy
Members Absent: None

Also Present: Associate Planner Tim Gladhill
Environmental Coordinator Chris Anderson

CALL TO ORDER
Chairperson Levine called the regular meeting to order at 7:00 p.m.
CITIZEN INPUT

Commissioner Van Scoy, as a citizen stated he wanted to commend the city on the effectiveness
of the snow removal; this has been a nasty winter so far and they have done a phenomenal job.

APPROVAL OF AGENDA

Motion by Commissioner Dunaway, seconded by Commissioner Brauer, to approve the agenda
as presented.

Motion Carried. Voting Yes: Chairperson Levine, Commissioners Dunaway, Brauer, Rogers,
and Van Scoy. Voting No: None. Absent: None.

APPROVE PLANNING COMMISSION MINUTES

Motion by Commissioner Brauer, seconded by Commissioner Dunaway to approve the following
minutes as presented:

1) Planning Commission regular meeting minutes dated December 2, 2010.

Motion Carried. Voting Yes: Chairperson Levine, Commissioners Brauer, Dunaway, Rogers,
and Van Scoy. Voting No: None. Abstain: None. Absent: None.
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NOTE CITY COUNCIL MINUTES
The following Council minutes were noted:

1) City Council regular meeting minutes dated November 9, 2010
2) City Council regular meeting minutes dated November 23, 2010

PUBLIC HEARINGS/COMMISSION BUSINESS

Case #1: Public Hearing — Consider Amendment to Section 117-111 (R-1 Residential
District) of Chapter 117 of the Ramsey Zoning Code; Case of City of Ramsey

Public Hearing

Chairperson Levine called the public hearing to order at 7:02 p.m.
Presentation

Environmental Coordinator Anderson presented the staff report and displayed five scenarios that
should be considered while considering the ordinance amendment.

Citizen Input
There was none.

Motion by Commissioner Van Scoy, seconded by Commissioner Dunaway, to close the public
hearing.

Motion Carried. Voting Yes: Chairperson Levine, Commissioners Van Scoy, Dunaway, Brauer,
and Rogers. Voting No: None. Absent: None.

The public hearing closed at 7:13 p.m.

Commission Business

Commissioner Van Scoy asked with Park Zoning, which of the five scenarios shown would be
applicable. Commissioner Van Scoy also inquired about the difference between dedicated parks
and the zoning designation of park. Rivers Bend Park was giving as an example.

Associate Planner Gladhill stated it is designated as a park, but not dedicated as a park.
Dedicated park is a term that is used when a plat comes forward and land is given special for
park purposes rather than money to meet park dedication requirements.

Discussion ensued regarding park zoning and park dedication. They continued discussing the
scenarios.
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Environmental Coordinator Anderson displayed a map of parcels that could be affected by the
ordinance change.

Associate Planner Gladhill stated looking at the map the majority of areas being affected are
Emerald Pond Park, areas in the Ponds Subdivision and a few parcels abutting Rivers Bend Park.

Commissioner Brauer asked what purpose is served by doing this.

Environmental Coordinator Anderson stated the purpose would be to add in some flexibility to
some lots adjacent to permanent open spaces. The intent of the rear yard setback is to provide
separation of living spaces and with the State Supreme Court ruling on variances, which is where
the flexibility comes into play.

Associate Planner Gladhill stated the city was looking for more ways in the Comp Plan for
flexible zoning; now the city is trying to find ways in the ordinances for the flexibility. He noted
variances no longer are viewed as the standard tool for flexibility and are limited to very few
special circumstances.

Motion by Commissioner Van Scoy, seconded by Commissioner Brauer, to recommend that City
Council introduce an ordinance amending Chapter 117-111 of the City’s Zoning Code to include
a reduced rear yard setback of twenty (20) feet on properties entirely adjoining a parcel(s) zoned
PARK.

Motion Carried. Voting Yes: Chairperson Levine, Commissioners Van Scoy, Brauer, Dunaway,
and Rogers. Voting No: None. Absent: None.

Case #7: Staff Update

The Staff Update was noted.

Case #8: Zoning Bulletin

The Zoning Bulletin was noted.

OTHER COMMISSION BUSINESS

ADJOURNMENT

Motion by Commissioner Van Scoy, seconded by Commissioner Brauer, to adjourn the meeting.

Motion Carried. Voting Yes: Chairperson Levine, Commissioners VVan Scoy, Brauer, Dunaway,
and Rogers. Voting No: None. Absent: None.

The regular meeting of the Planning Commission adjourned at 7:30 p.m.
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Respectfully submitted,

Amber Miller
Planning Manager

ATTEST:

JoAnn Shaw
Planning Division Secretary

Drafted by JoAnn Shaw
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CITY COUNCIL
CITY OF RAMSEY
ANOKA COUNTY

STATE OF MINNESOTA

The Ramsey City Council conducted a regular meeting on Tuesday, December 14, 2010, at the
Ramsey Municipa Center, 7550 Sunwood Drive NW, Ramsey, Minnesota.

Members Present: Mayor Bob Ramsey
Councilmember John Dehen
Councilmember David Elvig
Councilmember David Jeffrey
Councilmember Matt Look
Councilmember Colin McGlone
Councilmember Jeffrey Wise

Members Absent: None

Also Present: City Administrator Kurtis Ulrich
Deputy City Administrator Heidi A. Nelson
Planning Manager Amber Miller
Fire Chief Dean Kapler
Public Works Director Brian Olson
Associate Planner Timothy Gladhill
City Engineer Tim Himmer
Police Chief James Way
Finance Director Dianna Lund
Development Manager Darren Lazan
Councilmembers Elect Randy Backous
Councilmembers Elect Jason Tossey
City Attorney William Goodrich

1 CALL TO ORDER

Mayor Ramsey called the regular meeting of the Ramsey City Council to order at 7:00 p.m.,
followed by the Pledge of Allegiance led by Mayor Ramsey.

2. PRESENTATION

201 2011 Levy & General Fund Budget Presentation

Finance Director Lund presented the 2011 Levy and General Fund Budget.
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John Enstrom, 8792 - 181% Avenue, thanked Council for attempting to lower taxes again this
year. He noted his taxes had not gone down however. He asked how the City charged City
related billsto the residents. Finance Director Lund explained the different funds the residents
were charged feesfor.

Mr. Enstrom stated he had five PIN numbers on his property and he has now combined all of his
PIN numbers. He asked if his taxes would be reduced. Finance Director Lund responded one
house received one hill.

Mr. Enstrom noted he was a farmer with different PIN numbers.

City Administrator Ulrich responded staff would look into this. He indicated the City’ s tax
portion would probably remain the same, but Mr. Enstrom’ s fees might go down.

3. CITIZEN INPUT

None.

4. APPROVE AGENDA

Motion by Councilmember Look, seconded by Councilmember McGlone, to approve the agenda
as presented.

Councilmember Jeffrey requested item 5.10 be pulled from the Consent Agenda.

Motion carried. Voting Yes: Mayor Ramsey, Councilmembers Look, McGlone, Dehen, Elvig,
Jeffrey, and Wise. Voting No: None.

S. CONSENT AGENDA

Motion by Councilmember Look, seconded by Councilmember Dehen, to approve the following
items on the Consent Agenda:

5.01 Adopt Resolution #10-12-259 Adopting the 2010, Payable 2011, Municipal Tax Levy
and Resolution #10-12-260 Adopting the 2011 City of Ramsey General Operating
Budget

5.02 Adopt Resolution #10-12-261 Approving Proposed 2010 Payable 2011 EDA Levy

5.03 Receve Cash & Investments for Period Ending November 30, 2010

5.04 Receve October 2010 Financial Reports — General Fund and Enterprise Funds

5.05 Note the following Commission/Committee Meeting Minutes

10/14/10 EDA
11/01/10 EPB

City Council / December 14, 2010
Page 3 of 19



5.06

5.07

5.08

5.09

11/04/10 Board of Adjustment
11/04/10 Planning Commission

Schedule Public Hearing to Consider Adoption of the 2011-2015 Capital Improvement
Program (CIP)

Approve the Following Meeting Minutes:
9/21/10 Work Session
9/28/10 City Council
10/12/10 Work Session
10/12/10 City Council
10/26/10 Work Session
10/26/10 City Council
11/09/10 Canvassing Board
11/09/10 Specia City Council
11/09/10 Work Session
11/09/10 City Council
11/16/10 Work Session

Receive Building Permits Approved for October and November 2010

Adopt Resolution #10-12-262 Approving Cash Disbursements Made and Authorizing
Payment of Accounts Payable Invoicing Received During the Period of November 18,
2010 through December 8, 2010

5.11

5.12

5.13

5.14

5.15

Terminate Property Management Contract with Premier Commercia Properties
Approve Amendments to Curbside Recycling Contract for 2011-2012

Approve Registered Land Survey (“RLS’) for property acquired from Ramsey-Arbor
Properties, LLC

Adopt Housing Action Plan for the Local Housing Incentives Account Program Under
the Metropolitan Livable Communities Act

Adopt Resolution #10-12-263 Adopting Findings of Fact #0881 relating to a Request
from the City of Ramsey Public Works Department to Allow for Continued Use of a
Temporary Modular Office Structure on the Property Located at 14100 Jaspar Street NW
an Interim Period of time and Adopt Resolution #10-12-264 Approving the Renewal of
an Interim Use Permit to the City of Ramsey Public Works Department Allowing a
Temporary Modular Office Structure on the Property Located at 14100 Jaspar Street NW,
Based on Findings of Fact #0881; and Declaring Terms of Same.
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5.16

5.17

Report from the Personnel Committee

a) Adopt Resolution #10-12-265  Accepting Resignation of  Planning
Commissioner/Board of Adjustment member Terri Cleveland

b) Adopt Resolution #10-12-266 Approving the 2011 City's Health Insurance
Contribution for Non-Union Employees

Report from Public Works

a) Consider Initiating Landscape Improvements for North Park within The COR — The
City Council ratified the recommendation of the Public Works Committee and tabled
thisitem until the Committee receives further information.

b) Preview 2010 — 2011 Winter Ice Skating Maintenance — No Action Required

c) Discussion of Options for Parking Signs on Private Streets in Townhome
Developments — The Council ratified the recommendation of the Public Works
Committee and authorized the proposed compromise for installment of no parking
signs on private streets in two residential townhome devel opments, which gives the
City the ability to enforce such parking restrictions.

d) Consider right-of-Way Permits for the Installation of a Driveway Along Variolite
Street at 7619 — 157" Avenue NW — the Council ratified the recommendation of the
Public Works Committee and directed staff to investigate putting the driveway on the
west side and if that proposal becomes a hardship that could be brought back with
findings for consideration.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Dehen, Elvig, Jeffrey, Look,
McGlone, and Wise. Voting No: None.

6.

6.01:

PUBLIC HEARING

Public Hearing to Consider the Feasibility Study for Infrastructure | mprovements
Associated with the Legacy Christian Academy Development

Mayor Ramsey closed the regular portion of the City Council meeting at 7:27 p.m. in order to
conduct a public hearing.

Public Hearing

Mayor Ramsey called the public hearing to order at 7:27 p.m.

Pr esentation

City Engineer Himmer reviewed the staff report.

Public Works Director Olson requested the Council hold the public hearing tonight, but not make
any decisions until alater time.
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Citizen Input

David Anderson, representing the developer, thanked staff for continuing to work though the
project. He indicated this was a large development and a lot of improvements were made. He
noted the discussion of fees would be held later this evening. He inquired about the schedule and
timing of the approval.

Public Works Director Olson noted staff would have a large project that would need to have bids
obtained on signalization, utilities, etc. and based on the items that had been negotiated, it was
important to bid this as one project. He recommended waiting two weeks after the 12 of April
in order to work on the Development Agreement and assessment package. He noted it would be
impossible for staff to redesign thisto get it completed in the next year.

Motion by Councilmember Elvig, seconded by Councilmember Look, to close the public
hearing.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Elvig Look, Dehen, Jeffrey,
McGlone, and Wise. Voting No: None.

The public hearing was closed at 7:38 p.m.

Council Business

Mayor Ramsey called the regular City Council meeting back to order at 7:38 p.m.

6.02: Adopt Resolutions Establishing Tax Increment Financing District No. 14 and
Decertifying Districts 11, 12, and 13

Mayor Ramsey closed the regular portion of the City Council meeting at 7:39 p.m. in order to
conduct a public hearing.

Public Hearing

Mayor Ramsey called the public hearing to order at 7:39 p.m.

Presentation

Deputy City Administrator Nelson reviewed the staff report.

Tom Denaway, Springsted, presented an overview of the COR TIF District #14, the TIF Plan
Development Scenario, development assumptions, what a TIF does and does not do, what

statutory findings are made to approve a TIF Plan, proposed TIF Plan Expense Budget, and what
the next steps would be.

Citizen Input
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Irene Beberg, 7411 152nd, stated she was at a previous meeting where it was stated that the City
would never use TIF funds to develop this area.

Mayor Ramsey stated the reason for the TIF District was to create the infrastructure necessary
for development.

Ms. Beberg noted at that meeting there was also discussion about establishing a snow removal
district for the COR area aswell. She believed this was a good idea and it was not up to the rest
of the residents to pay for the COR’s snow removal. She expressed concern about the proposed
businesses coming in and not paying taxes.

Mayor Ramsey responded the Council was in the process of setting up a special services district
for the COR, which would include snow removal.

Ms. Beberg asked if the City would cut down the snow banks in the City around the
intersections.

Mayor Ramsey responded the Public Works would be cutting down the snow banks and
improving the site lines in the City over the next few days.

Councilmember Elvig stated at the previous Council meetings Ms. Beberg was referring to, it
was intended that the private developer pay for the project. However, the project went into
foreclosure and the City then purchased the property. He stated there were very few tools the
City could use to stimul ate development with the economy being the way it was. He stated a TIF
district was the only tool available at this time to incent projects to come in. He stated thiswas a
complete different set of scenarios, owners, and problems than it was afew years ago.

Motion by Councilmember Look, seconded by Councilmember Wise, to close the public
hearing.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Look, Wise, Dehen, Elvig,
Jeffrey, and McGlone. Voting No: None.

The public hearing was closed at 8:01 p.m.

Council Business

Mayor Ramsey called the regular City Council meeting back to order at 8:01 p.m.
Mr. Denaway reviewed the fiscal disparity election.

Councilmember Look asked for clarification on the amount projected in the TIF district that was
needed for proposed improvementsin the A versus the B options.

City Council / December 14, 2010
Page 7 of 19



Development Manager Lazan stated he had not analyzed the difference between A and B. He
noted there was less increment available for the projects between A and B.

Councilmember Look stated he hesitated to fund the scenario with option A.

Councilmember Elvig stated he did not want to bind the hands of future Councils. He indicated
it was the matter of the Council at the time to be prudent. He asked when the Council could shift
gears and enact the other option.

Mr. Denaway responded Council would need to adopt a Resolution at a Council meeting with the
possibility of a public hearing.

Councilmember Elvig stated his concern was obtaining a TIF was very difficult to do. He
wanted the TIF managed well and he did not want over borrowing from one District to pay
another. He stated with Option B it cut down the cash flow at the time cash flow was needed.
He stated he wanted to go with Option A with the option to switch to Option B in the future.

Councilmember McGlone stated if the Council chose Option B, the City could not switch to
Option A later, but the City could switch to Option B if Council chose Option A first.

Mr. Denaway responded that was correct.

City Administrator Ulrich believed it was prudent to start out with Option A with close
monitoring and then switch to Option B when the time was appropriate.

Councilmember Look stated he was reluctant to go with Option A partially due to the burden this
puts on the businesses in the City. He stated he did not want to put more taxes on the residents
and businesses in the City.

Councilmember Jeffrey stated having the cash in the bank was easier than having to go out with
Federal funding. He stated he was torn on this decision because he did not want to put this
burden on the businesses, but he wanted the flexibility.

Mayor Ramsey noted the City could not just incentivize anyone and there was alimit.

Councilmember Elvig stated he believed the Council was talking black and white. He noted
there would not be a lavish cash flow coming in, just cash flow to maintain this. He indicated
this would not be easy and he wanted to keep as much flexibility as possible.

Councilmember Wise stated he was directly affected by this decision as he owned a business in
The COR as well as other businesses in the district. He stated if they sat on the sideline and did
nothing, there would be businesses going under in the District. He stated he was in favor of
Option A to adlow for flexibility. He stated he did not want to limit the City’s ability to get the
projects done. He noted there were a lot of businesses that could not get the financing, even
though they had the work.
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Mayor Ramsey concurred with Councilmember Looks concerns and if Option A was chosen, it
would have to be managed and watched carefully. He believed options should be kept open and
the City could manage this properly. He noted this decision was not being taken lightly and he
was in favor of going with Option A with the understanding it would be monitored very closely
and it would be switched to Option B as soon as practical.

Councilmember Elvig stated a TIF District did not mean an increase in taxes to the residents or
businesses as long as the TIF District was managed properly.

Motion by Councilmember Elvig, seconded by Councilmember Wise, to adopt Resol ution #10-
12-267 Approving the Modification to the Development Program for Development District No. 1
Establishing Tax Increment Financing (Redevel opment District No. 14 and approving the Tax
Increment Financing Plan therefore with Development District 1 — under Option A as presented
tonight, reserving Option B as a potential election later.

Further Discussion: Councilmember Jeffrey stated he was in favor of the TIF District, but he
was not in favor of Option A. Councilmember Look noted under Option A businesses would be
paying more in fiscal disparity than under Option B. Councilmember Wise noted he could pay
more if more people and businesses were around. Dr. Denaway reviewed the base value
calculation for Council. Councilmember Wise did not believe an interchange would come to
fruition without a cluster of development that would driveit. He noted by keeping this Option
A, the opportunities would be left for the widest range. Mayor Ramsey believed Option A at this
point would be the right decision as long as it could be changed in the future while Option B
could not be changed in the future. Councilmember Look stated he was in favor of the TIF
district, but not Option A.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Dehen, Elvig, McGlone, and
Wise. Voting No: Councilmembers Jeffrey and L ook.

Motion by Councilmember Elvig, seconded by Councilmember Wise, to Adopt the Resolution
#10-12-268 Decertifying Tax Increment Financing Districts No. 11, 12, and 13, and Returning
Excess Tax Increments to other Taxing Jurisdictions.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Dehen, Elvig, Jeffrey, Look,
McGlone, and Wise. Voting No: None.

6.03: Request for Final Site Plan Review of SuiteLiving at The COR

Mayor Ramsey closed the regular portion of the City Council meeting at 8:48 p.m. in order to
conduct a public hearing.

Public Hearing

Mayor Ramsey called the public hearing to order at 8:48 p.m.
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Pr esentation

Deputy City Administrator Nelson reviewed the staff report.

Citizen Input

Irene Beberg, 7411 - 152™ Avenue, stated she was for the apartment building project as it would
bring in people who would patronize the businesses in the City. She inquired about the parking.
She recommended the Council look at putting in stoplights in the area aso. She asked if the
subsidized money could be used to entice peopleto fill the building.

Mayor Ramsey summarized the parking. He noted the existing parking ramp would be expanded
using grant money, which either had to be used or it would be lost to the City. He stated there
would eventually be 801 total parking spacesin the ramp.

Councilmember Wise stated he would love to have the problem of a full parking ramp as the
media had always taken video of an empty parking ramp. He noted the parking ramp would not
be full on the weekends, so there would be space available for the apartment building parking
when those residents would be using it most.

Councilmember Elvig stated the only reason he liked this project was because it brought in a
mixed use and if incentive funds could be used for mixed use, he was in favor of.

Mayor Ramsey stated with respect to the retail aspect, he believed the developer was very close
to adeal with someone and he did not see any issue with filling the retail space.

Ms. Beberg inquired if the residents of the apartments would be charged extra for parking as part
of their rent.

Councilmember Elvig responded the people who benefitted from the parking would be taxed for
the maintenance of the ramp.

Ms. Beberg asked if the children of the apartment building would have a place to play.

Mayor Ramsey responded there was a large courtyard in the center of the buildings where the
children could play.

Ms. Beberg noted there should also be another play areafor the children.

Motion by Councilmember Look, seconded by Councilmember Dehen, to close the public
hearing.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Look, Dehen, Elvig, Jeffrey,
McGlone, and Wise. Voting No: None.

The public hearing was closed at 9:00 p.m.
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Council Business

Mayor Ramsey called the regular City Council meeting back to order at 9:00 p.m.

Councilmember Jeffrey asked how soon the spending plan would need to be in for the financing
districts if this was not passed tonight.

Deputy City Administrator Nelson responded this action would be contingent upon the HRA'’s
later approval of the Purchase and Development Agreement. She noted this was an amendment
to the spending plan.

Motion by Councilmember McGlone, seconded by Councilmember Wise, to adopt Resolution
#10-12-269 Approving a Spending Plan for Tax Increment Financing Districts No. 1 and No 2 in
the City contingent upon the HRA’ s decision.

Further discussion: Councilmember Elvig stated he would support this at this time pending
answersto his questions at the HRA mesting.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers McGlone, Wise, Dehen, Elvig,
Jeffrey, and Look. Voting No: None.

7. COUNCIL BUSINESS

7.01: Adopt Ordinanceto Amend City Code Section 117-118 Related to Front Yard
Setbacksin The COR

Planning Assistant Gladhill reviewed the staff report.
Councilmember Dehen asked if the sidewalks would be on private property.

Planning Assistant Gladhill responded that was correct and that was a part of the site plan
approval. He stated there would be a sidewalk easement.

Councilmember Dehen asked if the easement would need to be purchased.

City Attorney Goodrich responded the City would need to purchase it if the owner was not
willing to give it to the City.

Motion by Councilmember Look, seconded by Councilmember McGlone, to waive the City
Charter requirement to read the Ordinance aloud adopt the Ordinance #10-17 to amend City
Code Section 117-118 Related to Front Y ard Setbacksin The COR.

A roll call vote was performed by the Recording Secretary:

Councilmember Wise - aye
Councilmember Look - aye
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Councilmember Elvig - aye
Councilmember Jeffrey - aye
Councilmember Dehen - aye
Councilmember McGlone - aye
Mayor Ramsey - aye

Motion carried.

7.02: Request for Final Plat Approval of COR One; Case of the City of Ramsey Housing
and Redevelopment Authority

Associate Planner Gladhill reviewed the staff report.
Councilmember Jeffrey asked if any of these needed to be contingent upon purchase agreements.

Associate Planner Gladhill responded this one could stand alone as no site plan or development
agreement was being approved.

Motion by Councilmember Elvig, seconded by Councilmember Look, to adopt Resolution #10-
12-270 to approve the final plat of COR One, contingent upon compliance with the City Staff
Review Letter dated December 8, 2010.

Further discussion: Councilmember Dehen stated he was going to oppose this for the reasons
stated at the HRA meeting tonight. Councilmember Elvig stated he would approve this
contingent upon the staff letter and the notes from Engineer Himmer.

Motion carried. Voting Yes: Mayor Ramsey, Councilmembers Elvig, Jeffrey, Look, McGlone,
and Wise. Voting No: Councilmember Dehen.

7.03: Request for Final Site Plan Review of SuiteLiving at The COR; Case of Suite
Living

Associate Planner Gladhill reviewed the staff report.

Raphino Lorenzo, representing Suite Living, explained why the entrance was on the Civic Center
Drive rather than on Sunwood.

Development Manager Lazan noted the reason the building was pushed back was due to the zero
lot line requirement.

Associate Planner Gladhill stated the reason there was not a secondary access off of Sunwood
was due to security issues.

Councilmember Dehen believed this was a nice project that was not heavily subsidized. He
stated he would be voting for the project.
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Motion by Councilmember Dehen, seconded by Councilmember Look, to approve the fina site
plan of Suite Living at The COR, contingent upon compliance with the City Staff Review Letter
dated December 8, 2010, approval of the major plat of COR ONE, adoption of the ordinance
amending setbacks in the TC-1 sub-district, and the Applicant entering into a Development
Permit with the City as drafted.

Further discussion: Councilmember Elvig stated he would like to look at the entrance again. He
noted a building set back from the road was a nice feature to have and if the building was
flipped, he believed this would create a nice flow and look. Associate Planner Gladhill
responded the intent was to create the downtown feel up close to the right of way line for
Sunwood Drive and what Councilmember Elvig was talking about was not allowed in the zoning
codes. He noted this would take a change of policy at this point. Mayor Ramsey stated he was
not interested in changing the building as that was the look the City wanted. He indicated there
was no retail component to this development. Councilmember Look stated he did not envision
people driving down Civic Center Drive, but if the other buildings are facing to the south, he was
not sure this building would fit in. He believed one of the sides might work. Councilmember
Elvig stated the idea was to have activity on the Sunwood side and he was not sure if the policy
needed to be held that stringent. Councilmember McGlone did not believe the residents of this
development would be walking around the area very much due to the amount of care they
needed.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Dehen, Elvig, Jeffrey, Look,
McGlone, and Wise. Voting No: None.

7.04. Request for Final Site Plan Approval of Residenceat The COR

Associate Planner Gladhill reviewed the staff report.

Councilmember Dehen stated he liked the project, but he disagreed with the amount of subsidy
the City was provided. Therefore, he would be opposing the project because of the amount of
the subsidy.

Councilmember Look stated he believed this development would be a tremendous asset for the
area.

Councilmember Jeffrey stated he also would not support this project for various reasons, which
he would discuss at the HRA meeting.

Councilmember Dehen stated there was too much risk for him on this project, but he wanted the
project to be successful.

Dave Flaherty, CEO Flaherty & Collins, stated it was rare in this day and age to see this type of
development that did not need assistance, especially when there was structured parking. He
stated the financing was not contingent upon the proposed rail stop and he believed the project
could survive without the rail stop, but it would not be as financially healthy.
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Motion by Councilmember Look, seconded by Councilmember McGlone, to approve site plan,
contingent upon compliance with the City Staff Review Letter dated December 8, 2010, approval
of the major plat of COR ONE, adoption of the ordinance amending setbacks in The COR, and
the Applicant entering into a Development Permit as drafted.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Elvig, Look, McGlone, and
Wise. Voting No: Councilmembers Dehen and Jeffrey.

Mayor Ramsey recessed the meeting at 9:42 p.m. and reconvened the meeting at 9:52 p.m.

7.05. Adopt of Ordinancefor a Request for Easement Vacation of Utility and Drainage
Easementsin Pine Shadows Subdivision, Outlot A, Case of Alpha Development

Community Planner Miller reviewed the staff report.

Motion by Councilmember Elvig, seconded by Councilmember Wise, to waive the reading of the
Ordinance per City Charter and Motion to Adopt Ordinance #10-18 to vacate certain drainage
and utility easements in Pine Shadows Subdivision Outlot A, contingent upon the approval of the
Final Plat and Site Plan.

A roll call vote was performed by the Recording Secretary:

Councilmember Look - aye
Councilmember McGlone - aye
Councilmember Jeffrey - aye
Councilmember Elvig - aye
Councilmember Wise - aye
Councilmember Dehen - aye
Mayor Ramsey - aye

Motion carried.

7.06. Request for Final Plat Approval of Alpha Development and Final Site Plan
Approval of Legacy Christian Academy; Case of Columbo Limited Partnership

Planning Manager Miller reviewed the staff report.

Councilmember Wise stated he was not in favor of the development having a private well in
addition to City water.

Public Works Director Olson stated the City had encouraged residents to use private wells for
irrigation aslong asit did not tap into the City’ s water supply.

Councilmember Dehen stated he had no issue with the irrigation. He noted the topsoil had been
worked on alot and where did the exceptions end.
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Public Works Director Olson responded the Council had to decide what the intent of the
Ordinance was.

Councilmember Elvig stated he was concerned about the park dedication.

Planning Manager Miller responded the park dedication was land and the amount equates to
$304,000.

Councilmember Elvig stated he did not want the City to own the acreage and sit on it or take a
lesser price.

Public Works Director Olson stated the City either took cash or land and when the City took
land, it is based on the percentage of platted property and not on the value of the land.

Councilmember Elvig noted typically, when the City took land, it was for a park purpose. He
stated the question was not if the City wanted the land or cash, but that the developer wants to
give the land to the City. Heindicated that would be okay if the numbers worked. He stated the
City needed the cash.

Councilmember Dehen stated he was not interested in taking land in lieu of cash. He stated the
City owned too much land right now and he did not want to acquire more.

Motion by Councilmember Look, seconded by Councilmember Wise, to adopt Resolution #10-
12-271 Granting Final Plat Approval of apha Development — to approve the major subdivision
plat and the site plan contingent upon compliance with the City Staff Review Letter dated
December 8, 2010, recognizing that it would incorporate the following:

* Council will waive the requirement for sodding the site everywhere except the boulevard area
and allowing seeding.

* Council will deviate from Council policy on the calculation of fees from gross areato net
developable area as outlined in the Staff review letter.

* Council will be approving the reduced road section for the last 1,250 of Bunker Lake Blvd. to
connect to Puma.

* Council will be modifying the policy of requiring developments to extend utilities through the
entire site by allowing the devel oper to stop the utilities at the second entrance to the school on
Bunker Lake Boulevard.

* Council will deviate from Council policy on the calculation of stormwater fees based on the
permeable area.

* Council finds the building materials acceptable, including the use of the temporary dome
structure.

- Council not to waive the entire trail development fee, and credit only those portions of trails
constructed off-site.

and the staff recommendation regarding development fees, and enter into a development
agreement subject to approval and final review of the City Attorney and consistent with the
feasibility study, subject to the landowner waiving the 60 day requirement, and flexibility for
staff to work on the topsoil issue with the developer upon approval by the City Engineer.
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Further discussion: A representative of the developer stated there had been a considerable
amount of discussion as to why they were at the point they were at. He stated they had tried to
find innovative solutions for the site and they wanted the ability to discuss the options with staff.
Councilmember Dehen asked why the City was making exceptions for this development when
those exceptions had not been made in the past. He stated he wanted the rules to be the same for
everyone. Public Works Director Olson believed it was reasonable to accept the property that
would generate any demand. Councilmember Wise stated the City could not have one ordinance
that covered everything and there would be exceptions that would need to be made.
Councilmember Elvig stated he was for the project, but these exceptions were subsidies and at
what point istoo much. He stated the developer had not shown a pro-forma as to why they need
the subsidy and why the development would not work without it. He stated he did not want to sit
on more land in that area and he wanted to make sure the land was worth something that could
be sold in the future. He stated he did not want any subsidy on the remaining property in the
area either once the rest of the property was developed. Councilmember Jeffrey stated thiswas a
project that rounded out a good community and it was a catalyst for the community. Public
Works Director Olson noted April 12 would be the public hearing date with April 26 being the
deadline of the development agreement or it would delay the project for another year.

Motion carried. Voting Yes: Mayor Ramsey, Councilmembers Look, Wise, Dehen, Elvig,
Jeffrey, and McGlone. Voting No: None.

Motion by Councilmember Wise, seconded by Councilmember Look, to approve the feasibility
study for the infrastructure improvements associated with the Legacy Christian Academy project,
and order the project by authorizing Staff to issue an RFP for design services contingent upon the
Developer agreeing to pay the cost for these additional design services at a cost not to exceed
$106,000.

Motion carried. Voting Yes: Mayor Ramsey, Councilmembers Wise, Look, Dehen, Elvig,
Jeffrey, and McGlone. Voting No: None.

City Attorney Goodrich recommended item 7.07 be moved to the end of the Council agenda as it
would be a closed session.

7.08: Consider Purchase of Real Property Having Anoka County PIN 28-32-25-43-0007

City Attorney Goodrich noted he had no communication from the seller so no action was
required.

7.09: Adopt Interfund Loan Agreementsfor TIF Districts 1, 2, and 14
Deputy City Administrator Nelson reviewed the staff report.
Motion by Councilmember Wise, seconded by Councilmember Look, to adopt Resolution #10-

12-272 Approving the Terms of $1,300,000 Interfund Loan in Connection with Tax Increment
Financing District No. 1, and Adopt Resolution #10-12-273 Approving the Terms of an Internal
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Loan in Connection with Tax Increment Financing District No. 2 and Adopt Resolution #10-12-
274 approving the Terms of Up to a $500,000 Interfund Loan in Connection with Tax Increment
Financing District No. 14, contingent upon the approval of the Purchase Agreement and
Development Agreement by the HRA.

Further discussion: Councilmember Dehen stated he was opposed to the 3.9 in subsidy.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Wise, Look, Elvig, and
McGlone. Voting No: Councilmembers Dehen and Jeffrey.

7.10: Approvethe Agreement Between the City of Ramsey and Scott Robinson and John
Amundson, dba, Wheels of Thunder

City Administrator Ulrich reviewed the staff report.

Councilmember Jeffrey stated he wanted this business to be consistent with the rate schedule and
that the vendor did not have the ability to cut deals without direct City approval.

City Administrator Ulrich responded these issues had been addressed.

Councilmember Dehen stated he had expressed concerns at the worksession regarding this
vendor.

Mayor Ramsey stated he also would not renew a contract with the type of issues the City has
had, but this vendor owed the City money and the only way to recoup the money was to do
another contract with the vendor.

Motion by Mayor Ramsey, seconded by Councilmember Look, to approve the Agreement
Between the City of Ramsey and Scott Robinson and John Amundson, dba, Wheels of Thunder.

Motion carried. Voting Yes. Mayor Ramsey, Councilmembers Look, Elvig, McGlone, and
Wise. Voting No: Councilmembers Dehen and Jeffrey.

7.07:  Approve Settlement Agreement with Rick Foster and Rivers Bend Holdings, LLC
for the Acquisition of Right-of-Way for Trails Adjacent to Highway 47 and Right-
of-Access from Highway 47 for the Property Legally Described as: Outlots A, B, C,
D, and E, River’sBend 3" Addition, Except Those Parts Platted as Ramsey Office
Park and Holiday Acres

City Attorney Goodrich noted that this meeting can move into closed session to discuss a
Settlement Agreement with Rick Foster and Rivers Bend Holdings, LLC for the Acquisition of
Right-of-Way for Trails Adjacent to Highway 47 and Right-of-Access from Highway 47 for the
property legally described as: Outlots A, B, C, D, and E, River's Bend 3™ Addition, Except
Those Parts Platted at Ramsey Office Park and Holiday Acres.
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Motion by Councilmember Dehen, seconded by Councilmember Look, to move to closed
session.

Motion carried. Voting Yes. Mayor Ramsey and Councilmembers Dehen, Look, Elvig, Jeffrey,
McGlone and Wise. Voting No: None. Absent: None.

It was Council’s consensus to allow Councilmembers Elect Jason Tossey and Randy Backus to
attend the closed session.

The Special Council meeting moved into a closed session at 10:49 p.m.
The closed session ended at 10:55 p.m.

City Attorney Goodrich noted the Council had agreed to purchase from Rivers Bend Property
and Phoenix Enterprises Inc. the access to Outlots A, B, C, D, and E, River’s Bend 3 Addition,
Except those Parts Platted. He stated there would also be a genera release relating to the
February 28, 2006 Purchase Agreement.

Motion by Councilmember Elvig, seconded by Councilmember Jeffrey, to approve the
Settlement Agreement with Rick Foster and Rivers Bend Holdings, LLC for the Acquisition of
Right-of-Way for Trails Adjacent to Highway 47 and Right-of-Access from Highway 47 for the
property legally described as: Outlots A, B, C, D, and E, River's Bend 3 Addition, Except
Those Parts Platted as Ramsey Office Park and Holiday Acres.

Motion carried. Voting Yes: Mayor Ramsey, Councilmembers Elvig, Jeffrey, Dehen, Look,
McGlone, and Wise. Voting No: None.

8. MAYOR, COUNCIL AND STAFF INPUT

Farewell from Councilmember L ook

Councilmember Look noted this was his fina meeting as a Councilmember for Ramsey. He
thanked those who supposed his bid for the County Commissioner position. He thanked his
opponent for agood campaign, City staff for all of their work, and the Council for their service.

Farewell from Councilmember Dehen

Councilmember Dehen stated this was aso his final meeting. He indicated he would be serving
as a Tenth Judicia Judge for Anoka County. He thanked Council and staff for everything they
had done.

Last City Council meeting for 2010
Mayor Ramsey noted this was the last Council meeting for 2010.

Kudosto the Public Works and Fire Departments
City Administrator Ulrich thanked the Public Works and Fire Department for their service and
hard work during the snowstorm last weekend.
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Snowmobile Reminder
Mayor Ramsey reminded the residents to stay on the snowmobile trails when riding their
snowmobiles.

Thank You to Councilmembers L ook and Dehen
City Administrator Ulrich and staff thanked Councilmembers Look and Dehen for their service
to the City.

9. ADJOURNMENT

Motion by Councilmember Dehen, seconded by Councilmember Look, to adjourn the meeting.
Motion carried.
The regular meeting of the City Council adjourned at 11:07 p.m.

Respectfully submitted,

Kurtis G. Ulrich
City Administrator

ATTEST:

Jo Ann M. Thieling
City Clerk

Drafted by Kathy Altman
TimeSaver Off Ste Secretarial, Inc.
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Regular Planning Commission Item #: 6. 1.
Date: 02/03/2011

Information
Title:

Request for a Home Occupation Permit to Operate a Home Office for Carefree Home Services at 7830 149th Ln
NW;
Case of Michael Beach

Background:

On January 6, 2011, the City received an application for a Home Occupation Permit from Michael Beach to
continue a home-based office to support the operation of Carefree Home Services. The City previously approved
the operation as an Interim Use Permit on January 22, 2008, which is set to expire January 22, 2011. The previous
application was approved under a previous ordinance regulating home occupations. The Applicant now has the
ability to petition the City Council, following the procedures of a conditional use permit process, to operate home
occupations that operate beyond certain parameters, such as the number of non-resident employees.

Notification:

Property Owners within 350 feet of the Subject Property were notified via Standard US Mail of the Public
Hearing. The Public Hearing was properly notified in the Anoka County Union.

Observations:

The Beach family has been operating Carefree Home Services out of their home since 1990. Michael Beach is the
owner of the Subject Property and owner/operator of Carefree Home Services. A complaint was made about
parking at the home in 2007, which triggered the original review as an IUP. The original review revealed that there
were clear indications of a home-based business. The IUP was approved at that time with the intention to allow the
owner ample time to find an suitable alternative location to continue the office operations for Carefree Home
Services.

Since that time, the City approved amendments to the Home Occupation Ordinance to allow for flexibility in
home-based businesses, including administrative approvals and City Council approval for home occupations
operating beyond certain thresholds.

The Subject Property is approximately one (1) acre, and thus, the Applicant would be allowed one (1) non-resident
employee to work on the Subject Property and is permitted up to 20% of the gross living area of the dwelling unit
for activities related to the Home Occupation.

According the Applicant, Carefree Home Services is a home health care agency providing personal care services to
clients in their homes. Employees provide these services at the clients' residence and do not come to the Subject
Property for any required work; they are also supervised by a Supervising R.N's while working at the clients home.
The Applicant has clients in the northern metro, Brainerd, and Mora. The Brainerd and Mora areas, which include
roughly half of the clients and employees, are handled by managing personnel in those areas, and do not report to
the Subject Property.

The Applicant has only one non-resident employee coming in to the Subject Property daily and uses approximately
16% of the 2,662 square foot dwelling unit for the Home Occupation. Hours of operation are proposed to be from
8:30am to 5:00pm Mon-Thurs, 8:30am to 1:00pm on Friday, and closed Saturday and Sunday. A majority of the
office operation done through the Subject Property is done by phone, mail, fax, or computer. File management,
billing, and payroll for the whole company and staffing for the local area is done from the Subject Property. The
Applicant does have the occasional person coming into the office to exchange paperwork, but this is proposed to be



reduced to only 2 or 3 people a week on average, since the Applicant is no longer allowing checks to be picked up
as of February 1, 2011 ( there were about 4-5 people picking up checks previously). The number of non-resident
employees is what triggers review by the Planning Commission and City Council. The Applicant was offered an
alternative to appoint one (1) person to serve as the non-resident employee and all others to correspond via means
that do not require being physically at the Subject Property, however, the Applicant states that the flexibility of
allowing 2-3 non-resident employees to arrive at the Subject Property is critical to the core function of the business.
The Applicant also expects some downsizing as the Department of Human Services has announced some cuts to
services and a greater online presence, additional office staff is not necessary. The Applicant expects no more than
two (2) vehicle trips per day related to the Home Occupation and states that all parking can be accomodated on the
existing driveway.

Recent inspections and review of aerial photography reveal that off-street parking accomodated on the existing
driveway are the only indications of the home occupation. The number of motor vehicles seen through this review
(no more than 3-4 at a time) reveal that traffic levels may certainly be elevated, but only to a minor degree. In
addition, the City has no indication or evidence that traffic levels allowed under the home occupation ordinance are
exceeded.

Funding Source:

All costs associated with processing the Application are the responsibility of the Applicant and paid through an
escrow placed by the Applicant for the benefit of the Application.

Staff Recommendation:

City Staff would certainly like to see a reduction in the number of non-resident employees allowed be limited;
however, since daily operation of the employees is performed off site and actual time at the Subject Property is
limited, it may be feasible to allow such a request.

Committee Action:

Motion to recommend that the City Council adopt the resolution adopting findings of fact.

-AND-

Motion to recommend that the City Council adopt the resolution approving the Home Occupation Permit.
-OR-

Motion to recommend that the City Council deny the Home Occupation based on Findings of Fact.

Attachments
Site Location Map

Supplemental Questionnaire

Findings of Fact

Home Occupation Permit

Form Review

Inbox Reviewed By Date

Amber Miller Amber Miller 01/26/2011 11:37 AM

Tim Gladhill Tim Gladhill 01/26/2011 12:51 PM

Amber Miller Amber Miller 01/26/2011 12:58 PM

Form Started By: Tim Gladhill Started On: 01/25/2011 10:28 AM

Final Approval Date: 01/26/2011
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Supplemental Questionnaire

Does the home occulﬁation owner live in the home on the property?- Yes (x:) -0t~ No ()
Do¢s the home occupation owner rent or own the property? Yes ( ,XI) -or- No ( )

Wil any part of tl\le occupation be conducted in the home? Yes (%) -or- No ( | )

If so, what activities will be conducted in the home and in which room(s)?

(PG WOl ned wakd Asthenon - OCTW G NSHGMER G e

'What is the gross living area of the home? - . f} L2 s S

How much of that afea will be used for the occupatioﬁ’? Y S W o

Will an attached garage or any detached accessory building or garage be used for the
occupation? Yes () -or- No () '

If so, explain:

Will there be at least 400 square feet of garage. space reserved for indoor residential parking and
storage related to the residential use on the property? Yes () -or- No ( )

Will any structural additions or alterations to home or garages be required for this occupation?

Yes () -or- No (X))

If so, explain:

Community Development Department

City of Ramsey : :

7550 Sunwood Drive NW

Ramsey, MN 55303

Home Occupation Permit Application pg. 3 of 6




Will you employ persons that do not live in the home on the property? Yes (%) -or- No () |

If yes, how many non-resident employees will work on the site? \
How many non-resident employees will work off-site? NOTY
Will it be neoessary employees working off-site to come to the home? Aes

If so, explain:

K\) Qg SEE m?’i{?(ﬁ/&'\}%:&@ Lo ol Salh - aal BPe L e

" Will customers or clients come to the property? Yes*( ) -or- No (%‘Z)

How many vehicle trlps per day do you antrcrpate entering and leaving the property ina typwal
24 hour period? (this includes employees customers, dehverles ete.)?

o

Will any vehicles, other than your private car(s), be used in connection with the home '
occupation? Yes ( ) =or- No (X))

If so, prov1de number, size and type of vehicles:

Do you intend to store supplies and/or materialé on the site?. Yes 4(» ) -or- No (%)

Please describe items to be stored and where‘?

Are any of the home occupation processes or materials subject to review and perml’ctmg by
Anoka County Environmental Services? Yes ( ) -or- No (<)

~ If so, explain and/or provide necessary docur_nents.

Community Development Department

City of Ramsey

7550 Sunwood Drive NW

Ramsey, MN 55303

Home Occupation Permit Application pg. 4 of 6-



Councilmember introduced the following resolution and moved for its adoption:
RESOLUTION #11-02-___

A RESOLUTION ADOPTING FINDINGS OF FACT # RELATING TO A REQUEST FROM
MICHAEL BEACH FOR A HOME OCCUPATION PERMIT TO OPERATE A HOME OFFICE
FOR CAREFREE HOME SERVICES ON THE PROPERTY LOCATED AT 7830 149" LN NW.

WHEREAS, the City of Ramsey received an application from Michael Beach requesting a home
occupation permit to operate a home office in a dwelling unit located on the property generally known as
7830 149" Ln NW and legally described as follows:

Lot 5, Block 1, Greenland Hills, City of Ramsey, Anoka County, Minnesota.
(the "Subject Property")

NOW THEREFORE, BE IT RESOLVED BY THIS CITY COUNCIL OF THE CITY OF
RAMSEY, ANOKA COUNTY, STATE OF MINNESOTA that the findings of fact relating to the
request are determined to be asfollows:

1. That on January 6, 2011, Michael Beach, herein referred to as the “Applicant”, properly applied
for a home occupation permit to operate a home office for Carefree Home Services (the “Home
Occupation”) in a dwelling unit with four (4) non-resident employees on the Subject Property.

2. That the Applicant appeared before the Ramsey Planning Commission for a public hearing
pursuant to Section 117-51 of the City Code on February 3, 2011, and that said public hearing
was properly advertised.

3. That the Subject Property is zoned R-1 Central Rural Reserve, and the surrounding parcels are
zoned R-1 Central Rural Reserve or Town Center (TC-4a).

4. That the Subject Property is approximately 1.01 acres and is surrounded by lots of similar sizes.

5. That the Applicant shall occupy and own the dwelling unit on the site of the Home Occupation.

6. That the Home Occupation is located in the dwelling unit located on the Subject Property and

shall occupy less than 20% of the gross floor area of the dwelling unit (438 square feet / 2662
square feet = 16%).

7. That there will not be at least 400 square feet of garage space will be reserved for indoor
residential parking and storage related to the residential us on the Subject Property.

8. That the City finds there is no exterior evidence of the existence of the Home Occupation on the
Subject Property other than motor vehicles owned by employees.

9. That there is no interior or exterior business signs or display related to the Home Occupation on
the Subject Property.

10. That there shall be no more than two (2) vehicle trips per 24 hour period related to the Home
Occupation, under the permitted two (2) vehicle trips per standard eight (8) hour business day or
sixteen vehicle trips within a twenty-four (24) hour period, as established in City Code Sec. 117-
351 (Home Occupations).

11. That the City finds the Home Occupation does not constitute a fire hazard to neighboring
residences.



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

217.

That the Home Occupation does not include operations related to internal combustion engines,
body shops, ammunition manufacturing, motor vehicle repairs or sale.

That the Home Occupation does employ four (4) persons that do not live in the dwelling unit on
the Subject Property. Non-resident employees will arrive at the Subject Property for activities
related to paperwork, but will not work at the Subject Property. All activities other than storing
vehicles and equipment will occur off-site.

That the Home Occupation does not involve operating methods that include transactions with
the public (customers, clients, consultants, subcontractors, etc.) on the Subject Property.

That the Home Occupation does not conduct retail sales on the Subject Property.

That the Home Occupation business hours are proposed to be 8:30 a.m. to 5:00 p.m. Monday
through Friday and 8:30 a.m. to 1:00 p.m. on Friday. The Home Occupation will not operate on
Saturdays or Sundays.

That all structures shall comply with all applicable codes, including, but not limited to, building,
fire and zoning.

That the City finds the Home Occupation operates beyond the parameters of a general and
administrative home occupation permit requirements (117-351) and therefore requires Planning
Commission and City Council review and approval.

That the City finds that the Home Occupation operates/does not operate beyond the intent and
parameters of 117-351 (Home Occupations) and finds that the Home Occupation is/is not low-
level and is not a use typically found in a residential area.

That the proposed use will/will not adversely impact traffic in the area.

That the proposed use will/will not be compatible with the residential neighborhood due to
density and lot size of the surrounding lots.

That the proposed use will/will not be unduly dangerous or otherwise detrimental to persons
residing or working in the vicinity of the use or to the public welfare.

That the proposed use will/will not substantially adversely impair the use, enjoyment, or market
value of neighboring properties.

That the proposed use will/will not be hazardous or disturbing to existing or future neighboring
uses.

That the proposed use will/will not be served adequately by public facilities and services such as
highways and streets.

That the proposed use will/will not create excessive additional requirements at public cost for
public facilities and services, and it will not be detrimental to the economic welfare of the
community.

That the proposed use will/will not involve activities and uses that will be detrimental to any
persons, property, or the general welfare by reason of excessive production of traffic, noise,
smoke, fumes, glare, or odors.

RESOLUTION #11-01-___
Page 2 of 3



The motion for the adoption of the foregoing resolution was duly seconded by Councilmember
, and upon vote being taken thereon, the following voted in favor thereof:

and the following voted against the same:

and the following abstained:

and the following were absent:

where upon said resolution was declared duly passed and adopted by the Ramsey City Council
on this the 22™ day of February, 2011.

Mayor
ATTEST:

City Clerk

RESOLUTION #11-01-___
Page 3 of 3



Councilmember introduced the following resolution and moved for its adoption:
RESOLUTION #11-02-___

A RESOLUTION APPROVING THE ISSUANCE OF A HOME OCCUPATION PERMIT TO
OPERATE A HOME OFFICE ON THE PROPERTY LOCATED AT 7830 149" LN NW BASED
ON FINDINGSOF FACT # AND DECLARING TERMS OF PERMIT

WHEREAS, the Ramsey City Council adopted Resolution #10-10-___ adopting Findings of Fact
# for this use and herein approves the home occupation permit.
NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
RAMSEY, ANOKA COUNTY, STATE OF MINNESOTA, asfollows:

On February 22" a home occupation permit (“Permit") was issued by the City of Ramsey ("CITY") to
Michael Beach ("PERMITTEE") to operate a home office located on the property generally known as
7830 149" Ln NW and legally described as follows:

Lot 5, Block 1, Greenland Hills, City of Ramsey, Anoka County, Minnesota.
(the "Subject Property™)

This permit is issued pursuant to Section 117-51 and 117-351 of the Ramsey City Code. The conditions
of this permit are as follows:

1. That this resolution shall allow for a home office in a dwelling unit (the “Home Occupation”) to
operate on the Subject Property. Only 20% of the gross floor area of the dwelling unit may be
used for the Home Occupation and the PERMITTEE shall be required to reserve at least 400
square feet of accessory structure space for the purposes of the primary residential use.

2. That the PERMITTEE shall reside in the dwelling unit of the Subject Property and is allowed
four (4) non-resident employees (the “Non-resident Employees”) on the Subject Property unless
otherwise permitted by City Code. The Non-resident Employees may only arrive on-site to pick-
up paperwork. The Non-resident Employees may not perform any other function related to the
Home Occupation on the Subject Property. Notification must be given to the CITY if the
PERMITTEE will utilize non-resident employees.

3. That the established business hours are Monday through Thursday between 8:00 a.m. to 5:00 p.m.
and on Fridays between 8:00 a.m. and 1:00 p.m. on the Subject Property. The Home Occupation
may not operate on Saturdays or Sundays.

4. That the number of vehicular traffic trips per day to the Subject Property may not exceed two
trips per hour per standard eight (8) hour business day or sixteen (16) vehicle trips per twenty-
four (24) hour period and vehicular traffic trips including deliveries, customer, sub-contractor and
employee trips, five (5) days a week on the Subject Property.

5. That the PERMITTEE may not lease the business portion of the accessory structures located on
the Subject Property to any person(s) that does not reside on the Subject Property.

6. That the PERMITTEE agrees to comply with Chapter 117, Article Il, Division 6, Subdivision 1
of City Code, titled “Signs”.



10.

11.

12.

13.

14.

15.

That the PERMITTEE agrees to comply with section 117-355 of City Code relating to outside
storage and maneuvering of vehicles and equipment on the Subject Property; all parking and
maneuvering areas on the Subject Property must be surfaced with either concrete or bituminous.

That employees shall park on the driveway on the Subject Property.

That the PERMITTEE must obtain all applicable permits to ensure that the structures are
compliant with all applicable state and local codes.

That should the PERMITTEE die or sell the Subject Property, the Permit shall be automatically
terminated, except that in the case of death, should a surviving spouse or child, residing at the
same address, desire to continue the home occupation, written notice to that effect shall be given
to the City Administrator and the City Council may authorize continuation of the Permit without
further hearing.

The PERMITTEE shall reside on the Subject Property; if the PERMITTEE does not reside on
the Subject Property, the Permit shall be terminated.

That adequate water supply and on-site sewage disposal facilities shall be the responsibility of the
PERMITTEE.

The PERMITTEE shall be responsible for maintaining any applicable State or County licenses.

The PERMITTEE shall be responsible for all costs incurred in the administration and
enforcement of this Permit.

That the City Administrator, or his/her designee, shall have the right to inspect the premises for
compliance and safety purposes annually or at any time, upon reasonable request.

The motion for the adoption of the foregoing resolution was duly seconded by Councilmember :
and upon vote being taken thereon, the following voted in favor thereof:

and the following voted against the same:

and the following abstained:

and the following were absent:

Whereupon said resolution was declared duly passed and adopted by the Ramsey City Council this the
22" day of February, 2011.

RESOLUTION #11-02-___
Page 2 of 3



Michael Beach, owner(s) of fee title to the Subject Property, hereby acknowledge receipt of this Permit
and has reviewed the conditions of this Permit and has agreed to comply with the terms of this Permit.

Michael Beach

STATE OF MINNESOTA )
) ss.
COUNTY OF )

On this day of , , before me a Notary Public, personally appeared
Michael Beach, owner(s) of fee title to the Subject Property, to me known to be the person(s) described in
and who executed the foregoing instrument and acknowledged that he/she executed the same as his/her
free act and deed.

Notary Public
CITY OF RAMSEY:

By: By:
Mayor City Clerk
STATE OF MINNESOTA )
COUNTY OF ANOKA ) ) s
On this day of . , before me, a Notary Public,

personally appeared Bob Ramsey and JoAnn M Thieling, to me personally known, who, being each by
me duly sworn did say that they are respectively the Mayor and City Clerk of the City of Ramsey, the
Municipal Corporation named in the foregoing instrument, and seal affixed to said instrument is the
corporate seal of said Municipal corporation, and the said instrument was signed and sealed on behalf of
said Municipal Corporation by authority of its City Council and said Bob Ramsey and JoAnn M. Thieling
acknowledge said instrument to be the free act and deed of said Municipal Corporation.

Notary Public

The document drafted by: This document reviewed by:
The City of Ramsey Randall and Goodrich

7550 Sunwood Dr NW 2140 Fourth Avenue
Ramsey, Minnesota 55303 Anoka, MN 55303

RESOLUTION #11-02-___
Page 3 of 3



Regular Planning Commission Item #: 6. 2.
Date: 02/03/2011

Information
Title:
Staff Update

Background:
Attached is the Staff Update for City Council actions for the month of January.

Notification:

None required.

Observations:

Funding Source:
No funding required.

Staff Recommendation:

Committee Action:
None required.

Attachments
Staff Update

Form Review

Inbox Reviewed By Date
Amber Miller Amber Miller 01/26/2011 11:59 AM
Form Started By: Tim Gladhill Started On: 01/26/2011 11:15 AM

Final Approval Date: 01/26/2011



CASE #

Memo

DATE: January 26, 2011

TO: Ramsey Planning Commission
FROM: Community Development Staff
RE: Staff Update

City Council Update. The following is a brief summary of actions taken in November that may be of
interest to the Planning Commission:

Consider a Street Name change for a portion of Azurite Street in the Sunfish Lake Business Park. The
City Council tabled action on the proposed street name changed and referred the issue to the EDA for
further review.

Request for a Conditional Use Permit to Exceed the Allowed Square Footage for Accessory Structures at
8150 144™ Ave NW. The City Council approved the request for a Conditional Use Permit.

Concept Plan for Go Cart Track at Former Oasis Market. The City Council reviewed a request from
Karl Janzen regarding the potential for use of City-owned property to operate a go-cart track. The request
will be reviewed in further detail at an upcoming Work Session. The proposal would require an Interim
Use Permit which would be reviewed by the Planning Commission for recommendation.

Request for Site Plan, Final Plat, and Conditional Use Permit Review of Cross of Hope. The City
Council approved the plat, site plan, and Conditional Use Permit for the Cross of Hope expansion. Two
additional steps, vacating certain easements and conveying real property, will be considered in February
to complete the review..

Consider extension to timeline to record Final Plat of MICHELS PROPERTY. The City Council
approved an extension of six (6) months to record the Final Plat of MICHELS PROPERTY.

Update on MRCCA Rulemaking. The timeline established for the DNR to complete rulemaking has
expired, and thus would require legislative authority to complete the rulemaking process. Legislation has
been introduced both in the Senate and the House to repeal the section of the statute that authorized the
rulemaking update. That legislation passed the Environmental Committee and awaits further action. The
City Council did pass a resolution asking for the repeal of the statute as drafted in the Legislature. The
MRCCA Rulemaking update project page can be found at
http://www.dnr.state.mn.us/waters/watermgmt_section/critical_area/rulemaking.html.

‘AgendaQuick’; New agenda software production software. As you can tell, the City has now
implemented the new AgendaQuick software for Boards and Commissions. The Planning Commission
and Board of Adjustment agendas will now be available through the City’s website for easy retrieval. For
Commissioners wishing not to receive agenda packets in paper form should contact JoAnn Shaw.

PC: 02.03.2010


http://www.dnr.state.mn.us/waters/watermgmt_section/critical_area/rulemaking.html

Regular Planning Commission
Date: 02/03/2011

Item #: 6. 3.

Title:
Zoning Bulletin

Background:

Information

Enclosed for your review are the zoning periodicals.

Notification:
Observations:

Funding Source:

Staff Recommendation:

Committee Action:

Zoning Bulletins

Inbox Reviewed By
Amber Miller Amber Miller
Form Started By: JoAnn Shaw

Final Approval Date: 01/26/2011

Attachments

Form Review

Date
01/26/2011 04:01 PM
Started On: 01/26/2011 12:57 PM
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Telecommunications Act—Preemption—Town )
Ordinance Gives Preference to Applicants Using "
Less-Intrusive ”Alternate Technologies”

Wireless telecommunications providers say ordinance is
preempted by federal Telecommunications Act

Citation: New York SMSA Lid. Partnership v. Town of Clarkstown,
2010 WL 2598310 (2d Cir. 2010) ’

The Second U.S. Circuit has jurisdiction over Connecticut, New York,
and Vermont.

SECOND U.S. CIRCUIT (New York) (06/30/10)—This case addressed
the issue of whether a local ordinance providing preferences to wireless
telecommunication provider applicants that used “preferred alternate
technology” was preempted by the federal Telecommunications Act.

The Background/Facts: In 2007, the town passed an ordinance (the
“Ordinance”) governing the installation of wireless telecommunications
facilities. Among other things, the Ordinance provided a preference in
residential areas for smaller and less intrusive antennas. Under the Ordi-
nance, wireless telecommunications provider applicants were placed into .
four categories based on their point score in the application process. The { )
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higher the score, the lower the scrutiny—thus entitling applicants to “a
faster and less rigorous evaluation by the Planning Board.” The Ordi-
nance gave applicants that used “preferred alternate technology,” such
as “microcell” or “distributed antenna systems”—resulting in smaller
towers—a preference by way of a significant award of points.

In August 2007, several telecommunication carriers (the “Carriers”)
sued the town. They asked the court to declare that the Ordinance was
preempted by the federal Telecommunications Act.

Finding there were no material issues of fact in dispute, and deciding
the matter on the law alone, the district court issued summary judgment in
favor of the Carriers. The court held that the provisions in the Ordinance
granting a preference for certain “alternative technologies” were preempted
by the Telecommunications Act. Federal regulations implemented under the
Act regulate the use of technical and operational aspects of wireless tele-
communications service. The court found that the Ordinance interfered
with this federal regulatory scheme for wireless technology.

The town appealed. '
DECISION: Affirmed. -

Agreeing with the reasoning of the district court, the United States
Court of Appeals, Second Circuit, held that the Ordinance was impliedly
preempted by the federal Telecommunications Act.

The court explained that, in general, there were three types of pre-
emption: “(1) express preemption, where Congress has expressly pre-
empted local law; (2) field preemption, ‘where Congress has legislated
so comprehensively that federal law occupies an entire field of regulation
and leaves no room for state law’; and (3) conflict preemption, where lo-
cal law conflicts with federal law such that it is impossible for a party to
comply with both or the local law is an obstacle to the achievement of
federal objectives.”

The district court had concluded that the Ordinance was preempted by
field preemption. The court of appeals agreed. Federal law clearly occu-
pies the field of the regulation of the technical and operational aspects of
wireless telecommunications service, found the court. Federal regulations
set technical standards for wireless technology, including antennas. The
Ordinance’s provisions setting forth a preference for “alternate technolo-
gies” interfered with this federal field of regulation, said the court. Be-
cause by establishing a “preference” for certain wireless technology (i.e.,
microcell and distributed antenna systems), the Ordinance “relegate[d]
other technology—including technology that would meet the FCC’s [Fed-
eral Communications Commission] standards—to an inferior and de-
cidedly disadvantaged status.” “As a consequence,” said the Court, the
Ordinance “interfere[d] with Congress’s goal of facilitating the spread of
new technologies and the growth of wireless telephone service.”

See also: Wachovia Bank, N.A. v. Burke, 414 E3d 305 (2d Cir. 20035).
© 2010 Thomson Reuters 3
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See also: Ommnipoint Communications, Inc. v. City of White Plains, 430 f

E3d 529 (2d Cir. 2005).

Case Note: It its decision, the court addressed the fact that § 332(c)
(7) of the Telecommunications Act “preserves the authority of State
and local governments over zoning and land use matters.” The
court said that “this authority does not extend to technical and op-
erational matters, over which the FCC and the federal government
have exclusive authority.” Here, the Ordinance went beyond the au-
thority granted it by the § 332(c)(7) “into the area of technological
and operational standards” regulated by the federal government.

Case Note: In the decision, the court also differentiated the case at
hand from those where thé court had held that a local government
could reject an application for approval of the construction of a
wireless service fac111ty on the grounds that “less intrusive means

for providing service could be utilized. Those other cases were “in-
dividual permit cases involving specific apphcatlons to build specific
facilities on specific sites.” In those cases, “[p]articular aesthetic con-
cerns over specific sites were at stake.” In comparison, here, the Or-
dinance applied “to all applications for the construction of wireless
service facilities within the [tlown, and the [tjown’s legislated prefer-
ence for alternate technologies .... [was] very much in issue...... 7

Spot Zoning—City Rezones Individual Prope}ty
as a “Historic Preservation Overlay District”

Adjacent property owners contend this is illegal spot zoning
- that decreases the commercial value of nearby properties

Citation: Ely v. City Council Of City Of Ames, 2010 WL 2598244
(Iowa Ct. App. 2010)

IOWA (06/30/10)—This case involved the issue of spot zoning.

The Background/Facts Since 1920, the Martin family owned a home
in the city. From approximately 1920 to the late 1940s, the Martins pro-
vided room and board to African-American students attending Iowa
State University who were denied housing elsewhere.

Over time, the area where the Martin home was located became
a major commercial artery. It was designated as a “Highway-Oriented
Commercial” zoning district. The Martin home continued to be used as
residential rental property. Since it was used as a household living space
prior to enactment of the commercial zoning legislation, the Martin
home’s residential use was permitted as a nonconforming use.

4 © 2010 Thomson Reuters
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Sometime before 2008, the Archie A. and Nancy C. Martin Founda-
tion submitted an application requesting that the city designate the Mar-
tin house as an historic landmark.

Neighboring commercial property owners, the Elys, objected to the
Martin property being designated as a historical landmark. They con-
tended that the designation would “make it impossible to remove the
house or change its residential use.” They also argued that the “end re-
sult without a requirement to improve the property”—which they said
was poorly maintained—was “that it would decrease the commercial
value of nearby properties, including their lot.”

Despite the Elys’ objections, the city rezoned the individual Martin
property as a “Historic Preservation Overlay District.”

The Elys appealed this designation. Among other things, they argued
that the designation was “illegal spot zoning.”

The trial court concluded that-the rezoning of the Martin property
was not spot zoning, and “even if it were, the spot zoning was valid.”

The Elys appealed. .
DECISION: Affirmed.

The Court of Appeals of Jowa held that the designation of the Martin
property as an historic landmark did not constitute illegal spot zoning.

The court explained that “[s]pot zoning is the creation of a small is-
land of property with restrictions on its use different from those imposed
on surrounding property.” Spot zoning is illegal, said the court, when it
“results in the reclassification of one or more like tracts or similar lots for
a use prohibited by the original zoning ordinance and out of harmony
with [it].” Still, explained the court further, spot zoning is legal and valid
if it is “in line with proper police power objectives and there are reason-
able grounds to treat the subject property differently.” Whether or not
there is a reasonable basis for the spot zoning depends on the consider-
ation of factors such as: “size of the spot zoned, the use of surrounding
properties, the changing conditions of the area, the current use of the sub-
ject property, and its suitability for alternative uses.” Primarily, the court
said it looked to whether the rezoned tract “has a peculiar adaptability to
the new classification as compared to the surrounding property.”

Here, the court of appeals found that the designation of the Martin
property as an historic landmark was not illegal spot zoning; it was ac-
tually a “continuation of a permissible nonconforming use.” This was
because the owner of the Martin property had a vested right to continue
using the property as a rental unit whether it was given historic land-
mark status or not. Continuing this nonconforming use did not, said the
court, constitute illegal spot zoning.

In any case, even if this amounted to spot zoning, the court found it
was valid/legal spot zoning. This was because there was “a reasonable
basis for distinguishing the use of the Martin house from the surround-
ing area.” The property had historical and cultural significance to the

© 2010 Thomson Reuters 5
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city. Also, the city could legally make a zoning classification to achieve (

)

the objective of preserving this heritage.

See also: Kane v. City Council of City of Cedar Rapids, 537 N.W.2d 718
(Iowa 1995).

See also: Little v. Winborn, 518 N.W.2d 384 (Iowa 1994).

Case Note: The Elys had also argued that: the city ordinances re-
lated to designating property as historical landmarks denied the Elys
due process; and the Elys were denied equal protection when the
city designated the Martin property a historic landmark. The district
court concluded that the designation did not violate the due process
or equal protection clauses. The court of appeals agreed.

Revocation (of Approval)—Subdivision Plans
Are Constructively Approved by Planning
Board’s Failure to Act Within Statutory Time
Period

Planning board then rescinds approval, saying it was
unintended

Citation: Czyoski v. Planning Bd. of Truro, 77 Mass. App. Ct. 151, 928
N.E.2d 987 (2010)

MASSACHUSETTS (06/29/10)—This case addressed the issue of
whether a planning board can rescind constructive approval (implement-
ed under state law because of the board’s procedural error) based only
on the reasoning that the approval was unintended.

The Background/Facts: Judith Czyoski and Andrew Czyoski, as trust-
ee of A & B Realty Trust (collectively, the “Owners”), owned property
in the town. They sought to develop the property into a 15-lot subdivi-
sion. In furtherance of that plan, they filed a definitive subdivision plan
on June 13, 2005, and revised it later that month. After various continu-
ances in the proceedings, the town’s planning board (the “Board”) voted
to deny the approval of the plan.

The Owners appealed the denial. They argued that the Board had al-
ready constructively approved the subdivision plan because it had failed
to act on it within a 90-day period, as required by state statutory law.
Under Mass. Gen. L. c. 41, § 81U, planning boards must follow “strict
rules” lest their inaction result in subdivision plans being constructively
approved. “For example, to avoid constructive approval of a definitive |
subdivision plan, a planning board must file with the city or town clerk
a certificate of the action that it has taken on that plan within ninety

6 © 2010 Thomson Reuters
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days after the plan has been filed, or by an extended date requested by
the applicant.”

Eventually, the Board stipulated to dismissal of that action. Thus,
whether the plan was constructively approved was no longer an issue; it
was constructively approved.

Subsequently, however, the Board voted to rescind its approval of the
Owner’s definitive subdivision plan. In doing so, it cited four grounds for
its action: (1) the unavailability of a private road as access; (2) “inher-
ent” safety problems; (3) the failure to adequately protect some of the
views of the Owners’ property from a local pond; and (4) the fact that
the Board never intended to approve the plan, “and was led to believe by
[the Owners] that delay in acting on the plan was acceptable to [them].” .

~ The Owners appealed to the land court the Board’s decision to rescind
the approval of the subdivision plan.

Finding there were no material issues of fact in dispute, and deciding
the matter on the law alone, the land court granted summary judgment
in favor of the Owners. The court concluded that “none of the grounds
provided by the [B]oard supported its decision to rescind the construc-
tive approval.”

The Board appeéled.
DECISION: Affirmed.

The Appeals Court of Massachusetts upheld the land court’s decision
to vacate the Board’s rescission of the constructive approval of the Own-
ers’ definitive subdivision plan. Agreeing with the land court, the appeals
court concluded that the Board had “not supplied any valid basis for its
decision to rescind the constructive approval.”

In so concluding, the court reiterated that under Mass. Gen. L. c. 41,
§ 81U, planning boards must follow “strict rules” lest their inaction re-
sult in subdivision plans being constructively approved. The court said
that in light of those “strict rules,” “[tJhe fact that an applicant is will-
ing to extend the ninety-day period is not by itself sufficient to prevent a
constructive approval; rather the board must file notice of the extension
with the clerk before the period has expired.”

The court noted that there was a separate provision of the state subdi-
vision control law, § 81W, allowed planning boards to “modify, amend
or rescind” their approvals. Planning boards could, under § 81W, re-
scind constructive approvals. However, in order to rescind constructive
approvals, boards had to provide “good reason” for doing so. In other
words, here, in order to rescind the constructive approval of the Owners’
subdivision plan, the Board had to “provide a defensible substantive rea-
son for denying the application.”

The court determined that the first three reasons for rescission pro-
vided by the Board were not defensible. The Owners had provided af-
fidavits regarding those issues and the Board failed to counter those af-
fidavits. Thus, the court found the Board failed to “substantiate its stated
concerns over traffic and views.”

© 2010 Thomson Reuters 7
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As for the last reason for rescission—that the constructive approval
was unintended—the court concluded that alone did “not supply ‘good
reason’” for the rescission. Rather, the Board had to provide a substan-
tive basis for the rescission. Rescinding the constructive approval result-
ed in the denial of the Owners’ application, and that denial “ha[d] to be
defended on its own merits,” said the court. Because the Board failed “to
provide a defensible substantive reason for denying the application, its
rescission decision [could] not stand.”

See also: Young v. Planning Bd. of Chilmark, 402 Mass. 841, 525
N.E.2d 654 (1988).

Weight'Given to Other Board Reports—
Zoning Commission Approves Revised Site Plan
Application “

In doing so, commission does not resubmit revised plan to
wetlands commission for secondary approval

Citation: Vine v. Planning and Zoning Com’n of Town Wallingford, 122
Conn. App. 112, 2010 WL 2365674 (2010)

CONNECTICUT (06/22/10)—This case discussed the leve] of con-
sideration that must be given to the report of an inland wetlands
agency given the statutory requirement that such report be given “due
consideration.”

The Background/Facts: In February 2007, Ilia Athan filed an appli-
cation with the town’s zoning commission (the “Zoning Commission”)
for site plan approval to construct a commercial kennel and a dwelling
house on property (the “Property”) in the town. The Property contained
6.25 acres, including approximately two acres of wetlands, Because of
the wetlands on the Property, Athan’s application also required review
by the town’s inland wetlands and watercourse commission (the “Wet-
lands Commission”).

The Wetlands Commission approved Athan’s site plan.

Subsequently, Athan amended his application. He diminished the
scope of the project by withdrawing the request to construct a dwelling
house on the Property.

Ultimately, the Zoning Commission voted to approve the site plan ap-
plication for the kennel.

A town citizen, Alan Vine, appealed the Zoning Commission’s ap-
proval of Athan’s site plan application for the kennel. He opposed the
kennel, citing concerns that it would “create noise, change the rural
character of the area and have an adverse effect on property values.” In
his appeal to the court of the approval of the plan, he argued that the
Zoning Commission failed to give due consideration to the Wetlands
Commission, as required under state law—Conn. Gen. Stat. § 8-3(g).

8 © 2010 Thomson Reuters
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Section 8-3(g) provides, in relevant part, that: “The decision of the
zoning commission shall not be rendered on the site plan application un-
til the inland wetlands agency has submitted a report with its final deci-
sion. In making its decision the zoning commission shall give due consid-
eration to the report of the inland wetlands agency ....”

Vine said the Zoning Commission failed to give the required “due
consideration” to the Wetlands Commission because after the site plan
application was amended, the new application was never resubmitted to
the Wetlands Commission. He maintained that under § 8-3(g), the Zon-
ing Commission was required to: notify the Wetlands Commission of
all changes to the application; and receive secondary approval from the
Wetlands Commission before approving the modified site plan. He ar-
gued that the Zoning Commission’s failure to do this violated § 8-3(g),
thus invalidating the approval of Athan’s site plan.

The trial court dismissed Athan’s appeal.
Athan appealed.

DECISION: Affirmed.

The Appellate Court of Connecticut held that, in approving Athan’s
site plan application, the Zoning Commission gave due consideration to
the Wetlands Commission’s report, as required by § 8-3(g).

The court explained that § 8-3(g)’s requirement of “due consider-
ation” was not “a statutory mandate that the [Z]oning [Clommission’s
decision be based on the wetlands report.” Rather, it meant that the Zon-
ing Commission had to “give such weight or significance to [the report]
as under the circumstances it seem[ed] to merit ....” How much weight or
significance the Zoning Commission had to give the Wetlands Commis-
sion’s report was “a matter of discretion for the [Zoning] [Clommission.”

Vine had essentially argued that § 8-3(g) mandated that a zoning
commission was required to receive secondary approval from the wet-
lands commission when a site plan was amended. The court disagreed,
finding “[sJuch a procedural mandate is not supported by the plain lan-
guage of § 8-3(g) ..... ” Rather, the court said that § 8-3(g) merely re-
quired that “[t]he final decision contained in the wetlands report [be]
one of the many factors the zoning commission must consider in render-
ing its own decision ....”

Here, the court found that the Zoning Commission “discussed the
[Wletlands [Clommission’s prior approval and determined that remov-
ing the dwelling house from the site plan would not affect the [P]roper-
ty’s wetlands.” The court determined that this constituted the necessary
“due consideration” of the Wetlands Commission’s report, as required
by § 8-3(g). Thus, the court concluded that the trial court had properly
dismissed Vine’s appeal.

See also: Arway v. Bloom, 29 Conn. App. 469, 615 A.2d 1075 (1992),
appeal dismissed, Arway v. Bloom, 227 Conn. 799, 633 A.2d 281 (1993).

© 2010 Thomson Reuters 9
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Standing—Citizens of Another State, Owning
Nearby Property, Appeal Commission Approvals
of Land Use Applications

Applicants argue citizens lack standing because they are not
in-state landowners

Citation: Abel v. Planning and Zoning Com’n of Town of New Canaan,
297 Conn. 414, 2010 WL 2650519 (2010)

, CONNECTICUT (07/13/10)—This case addressed the issue of
whether “any person aggrieved”—given the right to appeal a land use
decision under Connecticut statutory law—includes persons that do not
own land in Connecticut.

The Background/Facts: Grace Property Holdings, LLC, and Pacific
Farm, LLC, (the “Owners”) applied to a Connecticut town’s planning and
zoning commission (the “Commission”) for: a subdivision of property (the
“Property”) located in the town and for a special permit to build a church
on a newly created parcel. The Commission approved the applications.

Sanjit Shah, Mary Shah, Daniel Cooper, and Karen Cooper owned
land in New York within 100 feet of the Property. The Shahs and Coo-
pers appealed separately from each approval. Their appeals were made
under Conn. Gen. Stat. § 8-8(b). Section 8-8(b) provides in relevant part
that: “[A]ny person aggrieved by any decision of a board, including... a
special permit or special exception... may take an appeal to the superior
court for the judicial district in which the municipality is located.” Sec-
tion 8-8(a)(1) further provides that, in the case of a decision of planning
commission, an “‘aggrieved person’ includes any person owning land
that abuts or is within a radius of one hundred feet of any portion of the
land involved in the decision of the [commission].” :

The Owners filed with the trial court motions to dismiss the appeals.
They argued that the Shahs and Coopers did not have standing to appeal
because their properties were not located in the State of Connecticut.
The trial court agreed, granting the motions to dismiss the appeals.

The Shahs and Coopers then appealed from the judgments of dis-
missal. They maintained that pursuant to §§ 8-8(b) and 8-8(a)(1), “any
person aggrieved” “plainly and unambiguously encompasses all person
who own land within 100 feet of the land involved in a board or com-
mission’s decision, regardless of whether they own land within [the State
of Connecticut].”

On appeal, the Owners countered that “there is a strong presumption
against” the application of statutes outside of the state. They said that
presumption could only be overcome if the legislature expressly states
that the statute has an extraterritorial affect (i.e., an affect outside of
the state). Accordingly, the Owners argued that “any person”—allowed
standing to appeal planning commission decisions—is limited to persons
who own land in Connecticut. :
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DECISION: Reversed.

The Supreme Court of Connecticut held that, even though they did
not own land in Connecticut, the Shahs and Coopers had statutory
standing to appeal the approvals of the Owners’ subdivision application
and special permit. In so holding, the court concluded that § 8-8(a)(1)
confers standing to appeal on persons who do not own land within the
State of Connecticut.

In reaching its decision, the court found that the phrase in § 8-8(a)
(1) “any person” did “not plainly and unambiguously refer to persons
outside the state’s territorial jurisdiction.” This was because the court
“presume[d]” that the legislature in drafting § 8-8(a)(1) was “aware of
the constraints of its power to regulate conduct [outside of the state].”

In determining the scope of “any person,” the court looked to the
legislative history and the intent of the legislature in adopting § 8-8(a)
(1).“The public policy underlying the statutes authorizing municipalities
to adopt planning regulations was: “to promote .... the coordinated de-
velopment of the municipality and the general welfare and prosperity of
its people” and “to secure the uniform and harmonious growth of [mu-
nicipalities].” Given these purposes, the court found no reason why, in
authorizing nearby landowners to use the appeal process, “the legisla-
ture would have intended to exemprt... properties in locations where the
greatest and most immediate effect of a proposed development would be
on the'owners of property that is located in another state.” Nor did the
court find evidence that the legislature intended that an out-of-state land-
owner would face the burdens of a land use within a Connecticut mu-
nicipality without having recourse. Accordingly, the court concluded that
the phrase “any person” in § 8-8(a)(1) included persons who own land
(within 100 feet of the involved land) in another state.

Given that conclusion, the court determined that the Shahs and the
Coopers did not lack standing to appeal from the Commission’s decision
on the ground that they did not own land in Connecticut.

See also: Diamond Multimedia Systems, Inc. v. Superior Court, 19 Cal.
4th 1036, 80 Cal. Rptr. 2d 828, 968 P.2d 539 (1999).

Zoning News from Around the Nation

MARYLAND

Howard County is considering proposed legislation that “would al-
low farmers markets or produce stands in residential areas if they are lo-
cated on lots between one and two acres, the stand or market would be
the sole use of the property, and it faces and has direct access to a road.”

Source: Howard County Times; www.explorehoward.com
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MASSACHUSETTS

Recently, the state House of Representatives approved legislation, H
4687, which “would expedite the process of siting wind energy facili-
ties in cities and towns.” Under the legislation, mayors, city managers,
or boards of selectman could “create and appoint a three-member wind

energy permitting board comprised of one member each of the zoning
board of appeals, the conservation commission and the planning board.
The wind energy permitting board would make the decision whether a
permit should be issued to a developer.”

In passing the legislation, the House rejected an amendment that
would have prohibited “the siting of a wind energy project unless the
voters of the city or town approve it at a city or town election.” It also
rejected an amendment that would have “increase[d] from 120 days to
180 days the amount of time that a city or town’s local wind energy per-
mitting board has to decide whether to approve an application for the
siting of a wind energy project.” ‘

Source: Pembroke Express; www.pembrokexpress.com

NEW YORK

East Hampton is considering a plan to “change how bluff setbacks
are measured [in one area of town].” Currently, bluff setbacks are mea-
sured from the top/crest of the bluff. With the proposed changes, the set-
back would instead be measured from the base/toe of the bluff.

Source: The East Hampton Star; www.easthampronstar.com

NORTH CAROLINA

The state legislature has passed House Bill 1829, which “mandate][s]
that property donated for conservation for which State tax credits are
issued must be held in perpetuity for the use for which the property was
intended.” The bill awaits the governor’s signature.

Source: The Outer Banks Sentinel; bttp://obsentinel.womacknewspapers.com

UTAH

The state legislature recently passed two pieces of legislation, which
affect municipal zoning. House Bill 381, “Municipal Land Use Provi-
sions,” “requires a rental unit to conform to the standards in place when
it was built, rather than current standards.” Senate Bill 45, “Utah Fit
Premises Act,” limits the number of unrelated individuals who can live in
a single-family dwelling to three.

Source: Deseret News; www.deseretnews.com

uinlan@thomsonreuters.t
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Constitutionali.ty of Zoning Regulation—City
Ordinance Prohibits ”Advertising Signs” But
Allows “Identification Signs”

Sign applicant challenges ordinance as violative of the First
Amendment

Citation: Melrose, Inc. v. City of Pittsburgh, 2010 WL 2814284 (3d
Cir. 2010)

The Third U.S. Circuit has jurisdiction over Delaware, New Jer-
sey, Pennsylvania, and the Virgin Islands.

THIRD U.S. CIRCUIT (PENNSYLVANIA) (07/20/10)—This case
addresses the constitutionality (First Amendment) of a sign ordinance.

The Background/Facts: Melrose, Inc. (Melrose) leased five build-
ings in the city. As part of its lease agreements, Melrose had the right
to name the leased buildings.

In March 2001, Melrose submitted to the city’s zoning administra-
tor applications to rename each of the five buildings. The proposed
building names included: “wehirenurses.com building” and “palegal-
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help.com”. In submitting its applications, Melrose sought to have the
signs, with the proposed new names, remain classified as “identifica-
tion signs.” ‘

The city’s zoning code distinguished between three categories of
signs. Identification signs were defined as signs “used to identify
the name of the individual or organization occupying the premises;
the profession of the occupancy; the name of the building on which
the sign is displayed; or the name of the major enterprise or prin-
cipal product or service on the premises.” Advertising signs were
defined in the zoning code as signs that direct attention to “a busi-
ness, commodity, service or entertainment, conducted, sold or of-
fered.” Business signs were defined as signs that direct attention to
“a business; organization, profession or industry located upon the
premises where the sign is displayed,” or the products sold, or ser-
vices offered.

The five buildings were in zoning districts where the city’s zoning
code generally: prohibited advertising signs, but allowed business
signs and identification signs. Additionally, advertising signs were
subject to more rigorous regulations.

Ultimately, the city’s zoning board rejected Melrose’s applica-
tions to change the identification signs on the five buildings. The
zoning board determined that the proposed signs were advertising
signs, prohibited in the zoning districts where the buildings were
located. In reaching this decision, the zoning board applied four
criteria it had previously used for determining whether a sign with
advertising aspects could still be classified as a genuine identifica-
tion sign. To avoid being characterized as an advertising sign, an
identification sign with an advertising component had to: (1) have
a major purpose of establishing a destination point generally rec-
ognized by the public at a specific location; (2) have an established
location that was important to a material segment of the public
(e.g., sports, cultural, commercial, or artistic venue); (3) have evi-
dence of intended longevity of the sign “adequate to sustain the
designation point concept”; and (4) have either the owner of the
facility or its principal user in control of the destiny of the sign,
rather than a third party.

Melrose challenged the rejection of its applications in district
court. It argued that the zoning board’s rejection of its applications
violated its First Amendment free speech rights.

The district court rejected Melrose’s claims.
Melrose appealed.
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DECISION: Affirmed.

The United States Court of Appeals, Third Circuit, held that the
zoning board’s application of the four criteria did not violate Mel-
rose’s First Amendment free speech rights. The court said the applica-
tion of the criteria was a “permissible ‘context-sensitive’ analysis.”

In reaching this decision, the court explained that First Amend-
ment analysis first requires a determination of whether a statute
(i.e., here the zoning code and the application of the four criteria)
is content-based or content-neutral. If the statute is content-based,

it is valid only if the government can show “that the regulation is

necessary to serve a compelling state interest and that it is narrow-
ly drawn to achieve that end.” If the statute is content-neutral—in
that it “merely restricts the total quantity of speech by regulating
the time, the place or the manner in which one can speak”—it is
valid only if the government shows that the restrictions: (1) are jus-
tified without reference to the content of the regulated speech; (2)
are narrowly tailored to serve a significant governmental interest;
and (3) leave open ample alternative channels for communication
of the information.

Here, the court found the identification signs allowed under the
city’s zoning code were an example of “context-specific signs.” “Such
signs clearly better convey their information at the location they are
intended to identify, rendering them similar to address signs.” The
court explained that context-specific signs do not constitute content-
based restrictions. The court said this was because allowing such
“context-sensitive signs” while banning others is “not discriminat-
ing in favor of the content of th[ose] signs; rather it is accommodat-
ing the special nature of such signs so that the messages they contain
have an equal chance to be communicated.” Thus, the court analyzes
their First Amendment validity under the content-neutral test.

Here, the court found that the ordinance was valid under the con-
tent-neutral test because: (1) the city had important aesthetic interest
in limiting advertising signage and important interest in allowing the
public to identify a particular name with a geographic location—pub-
lic order and traffic safety; and (2) the ordinance was narrowly tai-
lored to serve those interests, by allowing for a small number of iden-
tification signs containing advertising when they also identified their
locations, and “impinging as little as possible” on the overall goal of
the city’s sign regulations.

Finally, the court concluded that “Melrose’s signs clearly failed to

satisfy [the four criteria applied by the zoning board].” Accordingly,
it upheld the zoning board’s rejection of Melrose’s sign applications.
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See also: Rappa v. New Castle County, 18 E3d 1043 (3d Cir. 1994).

See also: Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 101
S. Ct. 2882, 69 L. Ed. 2d 800, 16 Env’t. Rep. Cas. (BNA) 1057, 11
Enuvtl. L. Rep. 20600 (1981).

Case Note: Melrose had also argued that the four criteria ap-
plied by the zoning board were impermissibly vague or subjec-
tive. The court disagreed, finding instead that the criteria repre-
sentéd “narrow, objective and definite standards” to guide the
zoning board’s decision making.

Case Note: Melrose had also argued that application of the zon-
ing code to its sign applications violated its equal protection
rights. The court found this allegation failed as Melrose “clearly
failed to establish that it [was] similarly situated to those entities
whose signs ha[d] been approved.”

Spot Zoning—~Protestor Claims Rezone is lllegal
Spot Zoning

County says claim fails because an alternative special use
permit option rendered the zone change unnecessary

Citation: Plains Grains Ltd. Partnership v. Board of County Com’rs
of Cascade County, 2010 MT 155, 2010 WL 2796441 (Mont. 2010)

MONTANA (07/16/10)—This case addressed the issue of whether

the rezoning of certain land constituted impermissible spot zoning.

The Background/Facts: Duane and Mary E. Urquhart and Scott
and Linda Urquhart (collectively, the “Urquharts”) owned 668 acres
of land in the county. They agreed to sell the land to Southern Mon-
tana Electric (SME), which sought to construct a natural gas fired
electric generating station (the “Electric Station”) on the land.

In furtherance of those plans, in October 2007, the Urquharts
submitted a rezoning application to the county. They requested
a zone change of the 668 acres of land from Agricultural (A-2) to
Heavy Industrial {I-2). '

In reviewing the rezone request, the county’s planning depart-
ment (the “Department”) noted that the A-2 zone permitted elec-
trical generation facilities through the special use permit process.
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Thus, the Department concluded that although the operation of
the Electric Station would be “out of character with the existing
“agricultural land uses in the vicinity of the proposed rezoning,” it
would not necessarily be “out of character with the land uses al-
lowed under the existing A-2 zoning district.”

Ultimately, the Board of Commissioners of the County (the
“County”) approved the requested rezone.

Plains Grains Limited Partnership (Plains Grains) challenged the
rezone in district court. Among other things, it alleged that the zone
change constituted impermissible spot zoning.

Finding there were no material issues of fact in dispute, and decid-

ing the matter on the law alone, the district court issued summary

judgment in favor of the County. In so deciding, the district court
concluded that the availability of the special use permit option ren-
dered unnecessary the Urquhart’s zone change request.

Plains Grains appealed.
DECISION: Reversed.

The Supreme Court of Montana held that the rezoning of the
Urquhart’s land constituted illegal spot zoning.

In so holding, the court disagreed with the district court, say-
ing: “[t]he fact that SME arguably could have pursued a special
use permit [did] not undermine Plains Grains’ spot zoning claim.”
Whether a special use permit would have been granted to SME
would have been at the discretion of the county’s board of adjust-
ment. Also, the Urquharts and SME opted to pursue the rezoning
option rather than the special permit option. Therefore, said the
court, the special use permit option did not render unnecessary the
zone change request.

The court then set to determine whether the rezone constituted il-
Jegal spot zoning by applying a three-part test. A rezone constitutes
illegal spot zoning, explained the court, “regardless of variations in
factual scenarios,” if the following three conditions are met: (1) the
requested use differs significantly from the prevailing land use in the
area; (2) the area requested for rezone is “‘rather small’ in terms of
the number of landowners benefitted by the requested zone change”;
and (3) the requested zone change is “in the nature of ‘special legis-

lation’ designed to benefit one or a few landowners at the expense of

the surrounding landowners or the public.”

Here, the court found these three conditions were met: (1) The
proposed rezone to facilitate construction of the Electric Station
would have “create[d] an island of heavy industrial zoning within a
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large area zoned for agricultural use.” The requested use of the 668
acres for the Electric Station would have “differ[ed] significantly
from surrounding uses.” (2) The 668 acres “comprise[d] a ... small
percentage of the land zoned for agriculture in [the county].” Also,
the number of landowners affected by the rezone was one—“viewed
either as the Urquharts or SME.” (3) Given the number of land-
owners affected, the zoning constituted “special legislation designed
to benefit one person” at the expense of others since “[n]o discern-
ible benefit for the rezone would [have] accrue{d] to the neighboring
farmers and ranchers.”

“See also: Little v. Board of County Com’rs of Flathead County, 193

Mont. 334, 631 P.2d 1282 (1981).

See also: North 93 Neighborg, Inc. v. Board of County Com’rs of Flat-
head County, 2006 MT 132, 332 Mont. 327, 137 P.3d 557 (2006,).

Case Note: The court’s decision also addressed allegations that
the illegal spot zoning challenge had been rendered moot. The
court found it had not.

Zoning Enforcement-Equitable Estoppel—
City Employee Errs in Telling Building Permit
Applicant He Is Using Correct Survey of Lot

After construction, city seeks court order to move structure
to conform with setback requirements

Citation: City of North Oaks v. Sarpal, 2010 WL 2813496 (Minn.
Ct. App. 2010)

MINNESOTA (07/20/10)—This case addressed the issue of
whether a city was prevented by the doctrine of equitable estoppel
from enforcing zoning regulations against a homeowner.

The Background/Facts: In 2006, Rajbir Sarpal sought to construct
a garden/pool shed on property he owned in the city. In furtherance
of that plan, Sarpal sought a building permit from the city. As part
of the permit process, Sarpal needed an “as-built survey” of his lot.
He asked a city employee for an as-built survey, and the employee
handed him a survey and affirmed it was what Sarpal needed.

As it turned out, the survey showed proposed structures, which
were not built as shown. Sarpal was not aware of this fact. Sarpal
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drew the proposed shed on the survey, depicting the shed as avoiding
a 30-foot setback area. Also, the city ultimately approved the build-
ing permit for the shed.

Sarpal constructed the shed. However, because the house was not
built as proposed on the survey, the shed ultimately encroached onto
the setback approximately 15 feet.

In September 2007, the city sent a letter to Sarpal, expléining the
encroachment and requesting that he move the shed.

Sarpal instead applied for a variance, which was denied. Sarpal did
not move the shed.

In April 2008, the city brought a petition for injunctive relief, ask-
ing the court to order Sarpal to relocate the shed. Sarpal argued that
the city should be estopped from enforcing the zoning ordinance
setback requirement against him. He argued this equitable estoppel
should be applied so as to prevent an injustice.

The district court agreed with, and ruled in favor of, Sarpal.
The city appealed.

DECISION: Affirmed.

The Court of Appeals of Minnesota held that equitable estoppel
should apply, prohibiting the city from enforcing the zoning ordi-
nance setbacks against Sarpal. Sarpal did not have to move the shed.

In so holding, the court explained that “[e]stoppel is available as
a defense against the government if the government’s wrongful con-
duct threatens to work a serious injustice and if the public’s interest
would not be unduly damaged by the imposition of the estoppel.”
The court said that in order for Sarpal to successfully allege equi-
table estoppel against the city, he had to prove that: (1) the city en-
gaged in wrongful conduct; (2) Sarpal reasonably relied on the city’s
conduct; (3) Sarpal incurred a unique expenditure; and (4) a balanc-

.ing of the equities favored estoppel.

Here, the parties had agreed as to the third element—Sarpal in-
curred a unique expenditure. The court held that the other three
elements were also met: {1) The city engaged in “wrongful con-
duct by providing [Sarpal] with inaccurate documentation, failing
to competently review the building permit application, failing to
place [Sarpal] on notice of the error, and approving the Shed ap-
plication ....” (2) Sarpal relied on the city’s representation that the
survey provided to him was the correct survey to use. This reliance
was reasonable given that: Sarpal, in measuring the shed’s distance
from the house, did not know the house was not built as proposed;
and the mistake was “not recognized by any of the experienced
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land-use officials who were involved in the approval process.”
Also, (3) a balancing of the equities favored estoppel because: the
city failed to show evidence of harm to an adjoining landowner or
any other public interest and there had been no complaints to the
city; but Sarpal would have faced costs of $10,000 to $20,000 to
move the shed.

See also: Ridgewood Development Co. v. State, 294 N.W.2d 288
(Minn. 1980).

See also: Matter of Westling Mfg., Inc., 442 N.W.2d 328 (Minn. Ct.

App. 1989).

Case Note: The court noted that, “standing alone, the approv-
al of a building permit based on an incorrect submission would
[not necessarily] be sufficient to estop the city from enforcing its
zoning law once the error was discovered.” In that situation, the
“wrongful-conduct” element may not be met as the city would
be entitled to rely on the accuracy of the documents submitted
by the contractor or the landowner. The situation here, however,
differed in that a city employee told Sarpal that he was using the
correct survey.

Prohibited Use—Corporation Records Images at
Residence and Sells Them From Another Address

City says activities at residence violate prohibition against
operating a business in a residential zone

Citation: Flava Works, Inc. v. City of Miami, FL, 609 E3d 1233
(11th Cir. 2010)

The Eleventh U.S. Circuit bas jurisdiction over Alabama, Florida,
and Georgia.

ELEVENTH U.S. CIRCUIT (FLORIDA) (06/25/10)—This case
addressed the question of whether activities taking place in a resi-
dence violated the local prohibition against operating a business in a
residential zone.

The Background/Facts: Flava Works, Inc. (Flava Works) was a
Florida Corporation doing business as CocoDorm.com. It operated
an Internet-based Web site of the same name. The Web site trans-
mitted images, via webcam, of the residents of 503 Northeast 27th
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Street (the “Residence”) in the city. The Residence was owned by
Angel Barrios and leased to Flava Works. The Residence was lo-
cated in a district zoned multifamily high-density residential (R-4).
The persons residing at the Residence were independent contrac-
tors of Flava Works. In exchange for $1,200 per month plus free
room and board, the residents were “expected to engage in sexual
relations which [we]re captured by the webcams located through-
out the house.” Individual subscribers paid Flava Works, through
the Web site, for access to video feeds from the Residence.

Flava Works’ principal place of business, where accounting and
"financial aspects of the business were conducted, was at a different
address. The computer servers, which housed the digital content
and provided access to the Web site, were also located at a differ-
ent address. '

In June 2007, the city notified Barrios that Flava Works was ille-
gally operating a business in a residential zone. In August 2007, the
city’s code enforcement board (the “Board”) found Barrios and Flava
Works violating a city ordinance prohibiting the operation of a busi-
ness in a residential zone.

Barrios and Flava Works filed an action in federal district court,
seeking to quash the decision of the Board.

The district court held that “the activities taking place at [the Resi-
dence] [did] not amount to the unlawful operation of a business in a
residential zone.”

The city appealed.
DECISION: Reversed.

The United States Court of Appeals, Eleventh Circuit, held that
the activities taking place at the Residence violated the city ordinance
prohibiting operation of a business in a residential zone. Flava Works
was illegally operating a business in the residential zone.

Flava Works had argued that no “business” was being conducted
at the Residence because “no goods were bought or sold and noth-
ing was manufactured on the premises.” The court disagreed. It noted
that the activities taking place at the Residence were “part and par-
cel” to Flava Works® business operations. “The fact that certain as-
pects of the business [were] performed at other locations [did] not al-
ter thlat] analysis.” Images, which were later sold over the Internet,
were created at the Residence. While those images were not “tangible

goods,” the court found they had a “commercial value” and enabled = -

Flava Works to “earn a profit.” The court found those characteristics
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fit into the “common definition of a business, which is ‘[a] commercial
enterprise carried on for profit.’”

The court concluded that: “the activities taking place at [the Resi-
dence] [were] a clear violation of the prohibition against operating a
business in a residential zone.”

See also: Voyeur Dorm, L.C. v. City of Tampa, Fla., 265 F3d 1232,
29 Media L. Rep. (BNA) 2373 (11th Cir. 2001).

Case Note: In reaching this conclusion, the court first explained
that the city’s zoning ordinance did allow for a variety of specific
home occupations in residential zones. The activities: at the Resi-
dence did not fall within those limited exceptions.

Case Note: The city had also found Barrios and Flava Works
guilty of violating an ordinance prohibiting adult entertainment
in C-1 zoned property. The district court held that since the city’s
zoning ordinance was “designed to restrict establishments that
offer adult entertainment services to the public at their physical
location, that ordinance [could] not be ‘applied to a particular lo-
cation that does not, at that location, offer adult entertainment’
or services to the public.” The city did not appeal that portion of
the district court’s decision. ~

Zoning News from Around the Nation

ALASKA

The Kenai City Council is considering a proposed ordinance that
would “allow residents to keep [bee] hives in neighborhoods.” Cur-
rently, beekeeping is considered an agricultural use that is not al-
lowed in certain zoning districts.

Source: Peninsula Clarion; www.peninsulaclarion.com

MARYLAND

The Howard County Council recently approved numerous land
use-related bills. The recently passed legislation now: “enable[s] a
community-loved farm stand to continue operation on Route 997,
“permit[s] windmills on private property”; “amend[s] the coun-
ty’s adequate public facilities laws in downtown Columbia”; and

© 2010 Thomson Reuters : 11




August 25, 2010 | Volume 4 | No. 16 Zoning Bulletin

“move[s] forward on an agreement designed to govern development
at historic Doughoregan Manor in Ellicott City.”

Source: Columbia Flier; www.explorehoward.com

The state’s highest court recently ruled that a referendum challeng-
‘ing zoning for construction of a slots casino at Arundel Mills mall
“should be placed on the [November] ballot.”

Source: The Baltimore Sun; http:/larticles.baltimoresun.com

PENNSYLVANIA

The Northampton Township Board of Supervisors recently “ap-
proved an ordinance that will regulate the construction of alternative
and emerging energy systems in the township.” Among other things,
the new law “bans wood-fired burners”; “essentially relegates wind
turbines” to a less dense R-1 zoning district; and “eases traditional
setback requirements for residents and businesses contemplating sys-
tems like solar panels.” Solar panels, allowed in all zoning districts,
are restricted under the ordinance to “behind the front facade of a
building” with no systems permitted in front yards.

Source: Bucks Local News; www.buckslocalnews.com

WISCONSIN

A new state health plan reportedly “suggests that municipali-
ties use zoning regulations to limit the number and density of fast-
food restaurants, particularly in low-income neighborhoods.” State
health officials say this is a strategy that can help reduce obesity in
‘Wisconsin.

Source: The Cap Times; bttp://host.madison.com
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Liabilities—Sign company sues city and
zoning official for damages related to their
interpretation of zoning ordinance

City and official claim substantive immunity

Citation: Bill Salter Advertising, Inc. v. City of Atmore 2010 WL
4151989 (Ala. Civ. App. 2010)

ALABAMA (10/22/10)—This case addressed the issue of whether
a city and city zoning official were entitled to substantive immunity

from a sign company’s action for damages arising out of interpreta-
p g p ]

tion and enforcement of a zoning ordinance.

The Background/Facts: Bill Salter Advertising, Inc. (“BSA”) was
a company that erected and maintained advertising signs in several
locations in Alabama, including the City of Atmore (the “City”). In
2004, Hurricane Ivan struck the City. Several of BSA’s signs were
damaged in the hurricane. Subsequently, BSA contacted city officials
regarding BSA’s desire to rebuild the damaged signs. The city’s build-
ing official, Allen Nix, allegedly refused to allow BSA to rebuild the
signs. Nix based this refusal on the City’s sign ordinance (the “Or-

* the subject matter covered ‘however, this. publlcatlon ‘was not necessanly prepared by perso E
licensed to practice lawin a partlcu!arjurlsdlctlon The publlsher is not engaged in rendering legal ..
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dinance”). Nix interpreted the Ordinance as preventing off-premise
signs that were more than 50% destroyed from being rebuilt. On ap-
peal, the City’s Board of Adjustment (the “Board”) eventually deter- .
mined that, pursuant to the Board’s interpretation of the Ordinance,
BSA could rebuild its off-premise signs.

In the meantime, BSA had sued the City and Nix. Among other
things, it asked the court to award it damages related to Nix’s interpreta-
tion of the Ordinance, initially precluding BSA from rebuilding its signs.

The City and Nix argued that BSA’s claim failed under the doctrine
of substantive immunity. That doctrine “shields municipalities from li-
ability for the negligent acts of their employees” in certain governmen-
tal activities.

Finding there were no material issues of fact in dispute, and decid-
ing the matter on the law alone, the trial court issued summary judg-
ment in favor of the City and Nix.

BSA appealed to.the Alabama Supreme Court. That court trans-
ferred the appeal to the Court of Civil Appeals of Alabama.

The Court’s Decision: Judgment of trial court affirmed.

The Court of Civil Appeals of Alabama held that the City and Nix
were entitled to substantive immunity from BSA’s claim for damages
related to the interpretation of the Ordinance precluding BSA from
rebuilding its signs.

In so holding, the court acknowledged that judicial municipal im-
munity from tort liability has been abolished since 1975. Municipali-
ties therefore are generally subject to liability from the negligent acts
of their employees. However, the doctrine of substantive immunity
continues to shield municipalities from liability for the negligent acts
of their employees “in those narrow areas of governmental activities
essential to the well-being of the governed ....” It also shields munici-
pal employees involved in rendering “those services ‘essential to the
well-being of the governed.”” Thus, neither a municipality nor a mu-
nicipal official can be liable under a negligence claim brought by an
individual citizen for a “breach of duty owed to the general public.”
Municipalities and municipal officials can only liable under a negli-
gence claim brought by an individual citizen if the municipality or
municipal official owe a duty to that particular individual.

In the context of zoning, the court explained, “zoning powers are
a public-service activity and may not be exercised for the benefit of
individual landowners to the exclusion of the interests and well-being
of all citizens of a county or municipality.” Although zoning decisions
may provide an incidental benefit to an individual citizen, when mu-
nicipal officials exercise their zoning power for the benefit of the mu-
nicipality, the zoning decision creates no duty owed by the officials to
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the individual. In such a case, the individual citizen can not prevail on
tort claims against the municipality or municipal officials.

Here, the court found that the Ordinance was “not enacted to
provide a benefit to [BSA].” “Instead, the [O]rdinance was enacted
to benefit the municipality as a whole.” Thus, the court concluded,
“[BSA] failed to establish a duty owed to them by the City or Nix,
in his official capacity.” Therefore, under the doctrine of substantive
immunity, BSA’s claim for damages arising out of the City and Nix’s
interpretation and enforcement of the Ordinance failed.

See also: Rich v. City of Mobile, 410 So. 2d 385 (Ala. 1982).
See also: Hilliard v. City of Huntsville, 585 So. 2d 889 (Ala. 1991).

See also: Payne v. Shelby County Com’n, 12 So. 3d 71 (Ala. Civ.
App. 2008).. '

See also: Tutwiler Drug Co., Inc. v. City of Birmingham, 418 So. 2d
102 (Ala. 1982). :

Case Note: BSA had also brought a claim against Nix, alleg-
ing “intentional interference” with BSA’s business relations. The
court found that claim failed because BSA had failed to present
“substantial evidence of damages” flowing from that allegation.

Stan‘ding—Adjacent landowners appeal
township decision to approve subdivision and
land development application

Township says landowners lack standing to bring appeal
because they failed to first appear in proceedings below

Citation: Miravich v. Township of Exeter, 2010 WL 4242559 (Pa.
Commuw. Ct. 2010) '

PENNSYLVANIA (10/28/10)—This case addressed whether ap-
peals from a subdivision and land use decision require procedural
standing (i.e., a requirement that the appealing party first appear be-
fore the Board of Supervisors) in order to bring the appeal.

The Background/Facts: In 2005, the Metropolitan Development
Group (“MDG?”) submitted to the Township an application for Pre-
liminary Subdivision and Land Development approval of a proposed
34-lot development. The application was considered at a number of
meetings of the Township Planning Commission. It was also con-
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sidered at one meeting of the Township Board of Supervisors (the
“Board”). The Board approved the application in 2008.

Within 30 days of the Board’s approval, several adjacent landown-
ers (the “Neighbors”) filed a land use appeal with the court of com-
mon pleas. The Township asked the court to dismiss the matter. It ar-
gued that the Neighbors did not have standing (i.e., the legal right) to
bring the appeal. It said this was because the Neighbors had not ap-
peared in any of the proceedings below. There was no evidence that
the Neighbors received notice of or attended the Township Planning
Commission meetings or the Board meeting.

The court agreed with the Township. It held that the Neighbors
lacked standing because they had not appeared before the Board or
the Planning Commission.

The Neighbors appealed. They maintained they did have standing
to bring their appeal. : ‘

The Court’s Decision: Judgment of court of common pleas reversed
and remanded.

The Commonwealth Court of Pennsylvania held that parties ap-
pealing from subdivision and land development decisions are not
required to first appear before the Board of Supervisors in order to
have standing to bring the appeal. Thus, here, the court concluded
that the Neighbors did have standing to appeal the Board’s approval
of MDG?s preliminary subdivision and land development application.

In so holding, the court explained that there were two concepts of
standing: (1) substantive standing; and (2) procedural standing. To have
substantive standing, a party has to show he/she was “aggrieved” by
the decision sought to be reviewed. Procedural standing requires a party
to show he/she has asserted his right to participate sufficiently early.

The court acknowledged that appeals from zoning decisions of
a Zoning Hearing Board (“ZHB”) require both types of standing.
“[O]ne who does not appear or object on the record before a ZHB
does not have standing to appeal the ZHB’s decision ....” However,
the court held that appeals from subdivision and land development
decisions of a Board of Supervisors requires only substantive stand-
ing—not procedural standing. The court said this was because:
while Pennsylvania’s Municipalities Planning Code (“MPC”) pre-
scribed rules and procedures for ZHB hearings, including require-
ments of notice and appearance, the MPC “places virtually no pro-
cedural requirements on a Board of Supervisors considering subdi-
visions and land development proposals. In fact, the statute makes
clear that public hearings themselves are not required.” With ZHB
decisions, where procedural rules require notice, hearings, and for-
mal appearances, requiring procedural standing “serves both judi-
cial economy and is fair to all interested parties,” said the court. In
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contrast, the court found that “because similar procedural protec-
tions are not required in subdivision and land development pro-
ceedings, it would be manifestly unfair, if not a denial of due pro-
cess, to impose such a stringent rule as a prerequisite to subdivi-
sion and land development appeals.”

Here, the court found that because the Board had not provided
“procedural protections” (i.e., a notice and hearing on the record
with clear procedures for entering an appearance), the only applica-
ble standing requirement the Neighbor’s had to meet was substantive
(i.e., whether the Neighbors were “persons aggrieved”).

‘See also: Leoni v. Whitpain Tp. Zoning Hearing Bd., 709 A.2d 999
(Pa. Commw. Ct. 1998). :

See also: Application of Rouse ¢& Associates Ship Road Land Ltd.
Partnership, 161 Pa. Commuw. 52, 636 A.2d 231 (1993).

Case Note: The court noted that “[h]ad the Board voluntarily
followed the procedures required of a ZHB and provided notice
~and a hearing on the record with a clear procedure for enter-
ing an appearance, [the court] would [have] agree[d] ... that [the
Neighbors] were required to meet both [standing requirements—
substantive and procedural]” in order to appeal.

Case Note: The court also noted that “it is well-established that
adjacent property owners have substantive standing to object to
subdivision plans both before the governing body and in land
use appeals to common pleas.” Thus, the court concluded that
the Neighbors, as adjacent landowners, had substantive standing
to appeal the Board’s decision.

Vested Rights—Relying on zoning allowing their
desired use, auto dealerships purchase property

After that property’s zoning classification is later changed
prohibiting the use, dealerships claim vested right in use

Citation: MLC Automotive, LLC v. Town of Southern Pines, 2010
WL 4286390 (N.C. Ct. App. 2010)

NORTH CAROLINA (11/02/10)—This case addressed the issue
of whether the fact that property owners purchased property in good
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faith reliance on a then-current zoning categorization was sufficient
to confer a vested right in the ordinance as it existed preamendment.

The Background/Facts: Leith of Fayetteville, Inc. and MLC Auto-
motive, LLC (the “Dealerships”) were in the business of developing
and operating automobile dealerships. In 2000, the Dealerships be-
came interested in purchasing a 21-acre tract of land (the “Property”)
in the town. They intended to develop on the Property an auto park
consisting of several automobile dealerships. The Property was zoned
General Business (“GB”). At that time, the town’s Unified Develop-

. ment Ordinance (the “UDO”) allowed property in GBs to be used

for “Motor Vehicle and Boat Sales or Rental or Sales and Service”

* without a special or conditional use permit.

In January 2002, the Dealerships purchased the property for
$1,553,90. Between 2001 and 2005, the Dealerships spent an addi-
tional $518,156 in preparations to develop the Property.

After the Dealerships began the process to obtain the required per-
mits, the town rezoned the Property. The new zoning classification no
longer permitted motor vehicle sales. ,

The Dealerships sued the town. Among other things, they
claimed they had a common law vested right to develop the auto
park on the Property.

Finding there were no material issues of fact in dispute and decid-
ing the matter on the law alone, the trial court issued summary judg-
ment to the Dealerships on their claim of common law vested rights.
The court concluded that the Dealerships had a vested right to de-
velop the auto park on the Property.

The town appealed.
The Court’s Decision: Judgment of trial court revered and remanded.

The Court of Appeals of North Carolina concluded that the Dealer-
ships did not have a vested right to develop the auto park on the prop-
erty. In so concluding, the court found that the Dealerships did not
make substantial expenditures in good faith reliance on town approval
of their proposed auto park—as required for a vested right to establish.

The court explained that generally, “[t]he adoption of a zoning or-
dinance does not confer upon citizens ... any vested rights to have
the ordinance remain forever in force, inviolate and unchanged.”
North Carolina does, however, recognize two methods under which
a landowner can establish a vested right in an ordinance: “(1) qualify
with relevant statutes ...; or (2) qualify under the common law.”

In this case, the Dealerships only claimed a vested right arising
under the common law. The court explained that a party claiming a
common law vested right in a nonconforming use of land must show:
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“(1) substantial expenditures; (2) in good faith reliance; (3) on valid
governmental approval; (4) resulting in the party’s detriment.”

The Dealerships maintained that they acted in reliance on “valid
governmental approval” and made substantial expenditures in reli-
ance on that approval. The Dealerships claimed that the original GB
zoning was sufficient governmental approval to give rise to a vested
right when they made substantial expenditures in reliance on that
zoning. The court disagreed. It said that: “[O]ne does not acquire
a vested right to build, contrary to the provisions of a subsequent-
ly enacted zoning ordinance, by the mere purchase of land in good
faith with the intent of so building thereon ....” Therefore, the fact
that the Dealerships purchased the Property in good faith reliance
on the GB zoning was not sufficient to give rise to a vested right.

The court explained that a party could acquire a vested right to build
when the party, relying on required and obtained permits other than a
building permit, makes substantial expenditures in reliance on the per-
mit. Here, the Dealerships were required to obtain various permits (i.e.,
zoning, grading, erosion, and architectural compliance permits) but did
not obtain any of those permits prior to making those expenditures.
Since the Dealerships expenditures were not in reliance on any permits
required to proceed with the auto park, the court concluded that no
common law vested right to complete the auto park arose.

See also: Town of Hillsborough v. Smith, 276 N.C. 48, 170 S.E.2d
904,49 A.L.R.3d 1 (1969).

See also: Browning-Ferris Industries Of South Atlantic, Inc. v. Guil-
ford County Bd. of Adjustment, 126 N.C. App. 168, 484 S.E.2d
411 (1997).

Case Note: In its decision, the court noted that: “A vested
right can arise, however, if ‘a property owner makes expendi-
tures in the absence of zoning’ or without governmental ap-
proval when, at the time of the expenditures, no prior approv-
al was required.”

Case Note: The Dealerships had argued that governmental ap-
proval other than a permit could give rise to a vested interest.
They pointed to two letters sent by the town’s planning depart-
ment as proof of governmental approval that gave rise to their
vested interest in the auto park. A June 28, 2001 letter (the
“June Letter”) from the town’s Code Enforcement Officer (the
“CEQO”) explained that a car dealership could be located in the
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GB district “so long as all zoning requirements [were] met.” A
November 30, 2001 (the “November Letter”) letter from the
CEO acknowledged that the Property was located in the GB dis-
trict and that automobile sales were a permitted use in the GB
district. The court found these letters were insufficient to give
rise to a vested right. To be sufficient to give rise to a vested
right, the letters would have had to approve a specific project.
They did not. The June Letter did not even address a specific
parcel of land. The November Letter simply reiterated (and did
not interpret) the UDO, and it did not address a specific proj-
ect since it was sent three years before the Dealerships even pro-
posed the auto park to the town. Additionally, the letters indi-
cated that all zoning requirements would still have to be met.

Case Note: The Dealerships had also sued the town for “tortious
interference with contract and tortious interference with prospec-
tive economical advantage.” The trial court issued summary judg-
ment on those claims in favor of the town. The Dealerships ap-
pealed. The appellate court affirmed the trial court’s judgment. It
held that the town was not liable for tortious interference because
it did not act without justification in amending the zoning ordi-
nance. The town had concern that the prior zoning (allowing auto
sales) was not appropriate for the location, which was surrounded
by residential districts. Also, the town acted within its authority to
amend the zoning ordinance and reclassify the Property’s zoning.

Nonconformity—Developer divides conforming
lot, rendering it nonconforming

Abutting property owner argues newly created lot is invalid
because its creation rendered original lot nonconforming

Citation: 81 Spooner Road, LLC v. Zoning Bd. of Appeals of Brook-
line, 78 Mass. App. Ct. 233, 2010 WL 4398719 (2010)

MASSACHUSETTS (11/09/10)—This case addressed the issue of
whether the division of an existing conforming lot—rendering that
previously developed lot nonconforming—“infected” the new build-
ing lot so as to render it invalid. In other words, may a developer
form a new building lot by dividing an existing conforming lot if as a
result the latter is rendered nonconforming by such a division?

The Background/Facts: In June 2004, 81 Spooner Road, LLC
(“LLC”) acquired property known as 81 Spooner Road. 81 Spooner
Road was then comprised of 22,400 feet of land, on which stood a
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1910 colonial revival home with six bedrooms and 3,812 square feet
of living space. 81 Spooner Road conformed with local zoning. The
home was situated in an S-10 residential zoning district.

Section 5.20 of the city’s zoning bylaw established a maximum
floor area ratio (“FAR”) -requirement. That requirement provided
that: “For any building or group of buildings on a lot the ratio of
gross floor area to lot area shall not exceed the maximum specified”
in the bylaw’s dimensional requirements table. That table provided
that a maximum .30 FAR was allowed for all single-family dwellings
in the S-10 district.

In February 2005, the city endorsed LLC’s approval-not-required
(“ANR”) subdivision plan. The plan allowed LLC to divide 81 Spooner
Road into two separate lots: a smaller 81 Spooner Road lot, comprised
of 10,893 square feet of land, with the vintage home; and a larger land
lot, known as 71 Spooner Road, with 11,648 square feet of area.

LLC later sold 81 Spooner Road to the Verlanders. LLC retained
71 Spooner Road. LLC then obtained a building permit authorizing
construction of a single-family home at 71 Spooner Road.

Abutting property owners, Frances K. Fogg and George P. Fogg,
TII (the “Foggs”) filed an appeal with the city’s zoning board of ap-
peals (the “Board”). Among other things, the Foggs argued that
LLC’s overall plan to divide 81 Spooner Road resulted in two in-
valid lots. The lot division resulted in 81 Spooner Road having a
.36 FAR—above the maximum allowed in the S-10 district. The
Foggs also argued that 71 Spooner Road was therefore also an in-
valid Iot because “its creation, as a result of LLC’s ANR plan, had
rendered 81 Spooner Road nonconforming as to the bylaw’s FAR
requirement.”

The Board rejected the Foggs’ argument. On appeal, a land court
judge agreed with the Foggs’ argument. The judge ruled that 71
Spooner Road was an invalid building lot, “based on the common
law infectious invalidity doctrine ....”

LLC appealed.
The Court’s Decision: Judgment of land court affirmed.

The Appeals Court of Massachusetts agreed with the Foggs® argu-
ment. It held that “71 Spooner Road was infected by the resulting
violation on the contiguous 81 Spooner Road parcel”—rendering 71
Spooner Road an invalid lot.

With little explanation, the court concluded that: LLC could “not
form a new building lot by dividing an existing conforming lot if as
a result the latter [was] rendered nonconforming by such a division.”
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See also: Alley v. Building Inspector of Danvers, 354 Mass. 6, 234
N.E.2d 879 (1968).

See also: Planning Bd. of Nantucket v. Board of Appeals of Nantuck-
et, 15 Mass. App. Ct. 733, 448 N.E.2d 778 (1983).

See also: Murphy v. Kotlik, 34 Mass. App. Ct. 410, 611 N.E.2d
741 (1993).

Zoning News from Around the Nation

CONNECTICUT

At a recent town meeting, Salisbury residents narrowly voted to
reject a proposed ordinance that would have allowed the town’s
Planning and Zoning Commission to impose fines of $150 per day
for violation of the zoning regulations.

Source: Litchfield County Times; www.countytimes.com

MASSACHUSETTS

The town of Dedham is considering a new “adult use” zoning dis-
trict. The zoning district would “allow strip clubs and stores selling
sex toys and X-rated materials.”

Source: Boston Globe; www.boston.com

On November 2, Massachusetts voters rejected a ballot initiative
that would have repealed the state’s main affordable housing law—

Chapter 40B. The law gives developers in communities where less

than 10% of the housing stock is “affordable” a more-streamlined
permitting process to build multi-unit housing developments, as long
as a percentage of the units are -affordable. Repeal supporters “had
argued that the law helps produce affordable housing but forces the
growth of mostly high density, market-rate housing and that it de-
stroys open space and stretches local infrastructure and services.”
Those who support the law and opposed the initiative to repeal it
claim it is “the single most effective tool for creating affordable hous-
ing for the seniors and working families.”

Source: State House News Service; www.wickedlocal.com

MICHIGAN

The City of Hazel Park is being sued in U.S. District Court by Sal-
vation Temple Church. The church alleges that a 2005 city zoning
ordinance “knowingly excluded any new religious institution from
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opening in the city, violating rights to freedom of speech, assembly,
exercise of religion and equal protection.” The ordinance at issue
“prohibits any new religious institutions from opening on industrial
or commercial property within Hazel Park city limits. It allows for
religious institutions to open, with approval from the city, in residen-
tial areas.” However, as of March 3, 2010, “there is no collection of
parcels of land within the residential districts that is available for a
religious use property”; “[t]he city is 100 percent developed for resi-
dential use.” The church is asking the court “to find the ordinance
in question is unconstitutional, and ... to invalidate the ordinance so
that the church can purchase and assemble in [a particular building
"in the city.]”

Source: C&'G Newspapers; www.candgnews.com
NEW.JERSEY

The state Legislature is considering an affordable housing bill
(A3447) and amendments. Among other things, the bill would allow
“towns that fall short on their affordable-housing obligation [to] re-

zone 20 percent of their developable land to allow for housing for .

people who earn up to 150 percent of their region’s median income.”
The bill would also eliminate the Council on Affordable Housing.
One legislator has said the bill provides a “zoning obligation,” not
an “affordable-housing obligation.”

Source: The Star-Ledger; www.nj.com

Editorial Questions or Comments: west.qqiﬁléh@tliomsonreutérs,"cd_m :
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Vested Rights—Sign company applies for permit
for digital billboard two days before city adopts
ordinance prohibiting digital billboards

Sign company claims vested right to digital billboard use

Citation: Lamar Co., LLC v. City of Kansas City, 2010 WL 4449294
(Mo. Ct. App. W.D. 2010)

. MISSOURI (11/09/10)—This case addressed the issue of whether

: if a permit is applied for under one ordinance and then amendments
are adopted to that ordinance, the permit applicant has a vested right
to the application of the prior zoning ordinance.

The Background/Facts: On September 4, 2007, the Lamar Com-
pany LLC (“Lamar”) submitted to the city a sign permit application.
Lamar sought to convert its existing billboards in the city to digital
billboards.

Two days later, on September 6, 2007, the city passed the “Digital
Sign Ordinance” (the “DSO?”). The DSO prohibited outdoor adver-
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tising signs from having any of the following characteristics: “revolv-
ing, moving, flashing, blinking, or animated.”

Subsequently, Lamar filed a referendum petition on the DSO,
which ultimately failed. This delayed the effective date of the DSO
until November 9, 2007.

In the meantime, on September 27, 2007, while the effective date
of the DSO was delayed, the city passed the “Pending Sign Legisla-
tion Ordinance” (the “PSL”). The PSL provided that during the
consideration of an amendment to the zoning code and “until such
amendment is enacted (effective) or rejected,” the building official
was prohibited from acting on any application for a permit that
would allow a sign that would be prohibited by the proposed amend-
ment if enacted. The PSL effectively held Lamar’s sign permit applica-
tion in abeyance.

Lamar filed a legal action. It challenged the city’s basis for refus-
ing to process its pending sign permit application. Lamar argued that
the city should have processed the pending sign permit applications
based upon the ordinances in effect at the time the permit applica-
tions were presented (i.e., prior to the passage of the DSO). Lamar
asked the court to declare that the PSL was invalid and unenforce-
able. Lamar maintained that the city had failed to comply with zon-
ing ordinance notice requirements prior to passing the PSL.

The city asked the court to find that there were no material issues
of fact in dispute and to issue summary judgment in its favor on the
law alone. The city argued that Lamar’s legal action was moot be-
cause, at the time the court was hearing the issue, the PSL was no
longer applicable. The DSO had been enacted. Under the terms of the
DSO, Lamar was not entitled to its applied-for sign permits.

Lamar countered that: (1) it had established a vested right to the
application of the prior zoning ordinance (in effect prior to the DSO);
and (2) therefore, it was not subject to the DSO.

The trial court granted summary judgment in favor of the city, dis-
missing the appeal as moot. Lamar appealed.

The Court’s Decision: Judgment of trial court affirmed.

The Missouri Court of Appeals held that Lamar had no vested
right in its applied-for sign permits.

The court explained that under Missouri law, submission of an ap-
plication for permit under a prior zoning ordinance is “not enough
to establish a vested right to the continued application of the prior
zoning ordinance.” The fact that Lamar filed its application for a
sign permit before the DSO went into effect was “no reason why [the
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DSO] should not be held applicable to [Lamar] from and after it be-
came operative.” The filing of its sign permit application, gave Lamar
no vested right. Even if the city had issued Lamar a sign permit, with
the enactment of the DSO, it could have revoked or canceled the per-
mit if there was no vested right in the permit.

Lamar could only have a vested property right (to have a digital
sign) if it had a valid nonconforming use of the property prior to the
enactment of the DSO. This is known as the “nonconforming use ex-
ception.” To establish such a valid, prior nonconforming use, Lamar
" had to show either “actual use or a substantial step toward that use.”
'In other words, the use of digital signs had to be “substantially estab-

lished prior to the enactment of [the DSO].” Additionally, Lamar had
to have “reasonably relied upon a belief that the existing law [(i.e.,
the ordinance existing prior to enactment of the DSO)] would con-
tinue to be in force.” Such reasonable reliance cannot be established,
said the court, where a permit application is filed “not in good faith,
but ‘in anticipation of the enactment of a zoning law.”” Here, Lamar
applied for its sign permits, knowing that the DSO was scheduled for
adoption two days later. Lamar was “seeking to obtain permits in an-
ticipation of the enactment of [the DSO].” The court found this was
not sufficient to establish a vested right in Lamar’s proposed noncon-
forming use of digital signs. '

The court concluded that because Lamar had not acquired a vest-
ed right in the sign permits at the time the DSO was passed and be-
came effective, the issue of whether the PSL was valid or not “had no
practical effect upon the controversy with the city after [the enact-
ment of the DSO, which prohibited Lamar’s proposed signs].” Thus,
the court agreed with the city that Lamar’s action was moot. ‘

See also: State ex rel. Oliver Cadillac Co. v. Christopher, 317 Mo.
1179, 298 S.W. 720 (1927).

See also: Fleming v. Moore Bros. Realty Co., 363 Mo. 305, 251
S.W.2d 8 (1952).

See also: Veal v. Leimkuehler, 249 S.W.2d 491 (Mo. Ct. App. 1952).

Case Note: The court said that, under Missouri law, “even the
issuance of a permit under a prior zoning ordinance” was not
enough to establish a vested right to the continued application of
the prior zoning ordinance.
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Variance—Resident seeks area variance to allow
his front-yard parking

Board denies variance, finding it would have detrimental
impacts on the neighborhood

Citation: Russo v. City of Albany Zoning Bd., 2010 WL 4342202
(N.Y. App. Div. 3d Dep’t 2010)

NEW YORK (11/04/10)—This case addressed: the balancing test
that a zoning board must apply in considering a variance application;
and the judicial deference that must be given to a board’s decision on
a variance application.

The Background/Facts: Kenneth Russo (“Russo”) owned residen-
tial property in the city. Since approximately 1978, he had parked his
vehicle on his front lawn. In September 2007, he received from the
city a cease and desist order notifying him that his front-yard park-
ing violated the city’s zoning ordinance. As of 1968, the city’s zoning
ordinance restricted front-yard parking.

After receiving the cease and desist order, Russo applied to the
city’s Zoning Board (the “Board”) for an area variance. The Board
denied his application. ;

Russo then brought an action in court challenging that denial. He
asked the court to find that he was entitled to the variance, which
would allow him to park his vehicle on his front lawn.

The Supreme Court determined that the Board had “acted ratio-
nally in denying [Russo] an area variance.”

The Court’s Decision: Judgment of Supreme Court affirmed.

The Supreme Court, Appellate Division, Third Department, held
that the Board’s denial of Russo’s requested area variance was “not
irrational, arbitrary or an abuse of discretion.”

In reaching this conclusion, the court explained that “[I]ocal zon-
ing boards have broad discretion in considering applications for vari-
ances.” The court could only overturn the Board’s denial of Russo’s
requested area variance if it found the denial was: “illegal, arbitrary
or an abuse of discretion.” The Board’s decision would not be dis-
turbed if the court found it had a “rational basis” “supported by sub-
stantial evidence in the record.”

The Board was required to apply a balancing test of the benefit to
Russo against the detriment to the health safety and welfare of the
neighborhood or community if the variance was granted (along with
five other statutory factors). The court explained that as long as the
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Board properly applied the balancing test and considered the relevant
factors in reaching its determination, the court would not overturn
the denial.

Here, the court found the Board had properly applied the balanc-
ing test and considered the relevant factors in deciding to deny Rus-
so’s requested variance. The Board had found that the proposed vari-
ance for front-yard parking would: “produce an undesirable change
in the character of the neighborhood;” and “have detrimental im-
pacts on the neighborhood [that were] substantial in nature.” Only
a minority of properties in the neighborhood had front-yard parking.
And, unlike those properties, Russo’s parking area was not on the
side of his residence, but was in the middle of the lot. Furthermore,
Russo’s front-yard parking resulted in his vehicle being parked over
the city sidewalk. This “constant impediment to the [cJity’s right-of-
way” created “potential safety issues to other drivers ... as well as pe-
destrians.” In light of these findings, the court concluded that “it was
not an abuse of discretion for the Board to determine that the sub-
stantial nature and negative impact of [Russo’s requested variance]
weighed against granting it.”

See also: Ifrah v. Utschig, 98 N.Y.2d 304, 746 N.Y.S.2d 667, 774
N.E.2d 732 (2002).

See also: Pecoraro v. Board of Appeals of Town of Hempstead, 2
N.Y.3d 608, 781 N.Y.5.2d 234, 814 N.E.2d 404 (2004).

Case Note: Russo had also argued he should be granted the vari-
ance to allow his front-yard parking for his “health reasons.”
The court disagreed. It found that there were “other feasible al-
ternatives to the variance” such as “on-street parking spaces and
the reservation of a handicapped spot in front of his property.”

Variance—Borough grants height variance for
communications tower

Neighbors challenge variance, arguing communications
company had to show hardship

Citation: In re Holtz, 2010 WL 4348136 (Pa. Commuw. Ct. 2010)
PENNSYLVANIA (11/04/10)—This case addressed whether a

communications company, in seeking a height variance, was required
to show hardship under an ordinance governing variances generally.
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The case involved the interpretation of a zoning ordinance that con-
tained both a general provision governing variances and another pro-
vision governing variances for certain structures such as communica-
tions towers.

The Background/Facts: In December 2004, Pegasus Tower Com-
pany (“Pegasus”) applied to the borough’s Zoning Hearing Board
(“ZHB”) for a variance to build a proposed 195-foot communica-
tions tower on property it leased in the borough. The property was
located in the A-1 Conservation zoning district, which had a height
restriction of 15 feet. The ZHB eventually granted the variance.

Subsequently, neighboring property owners (the “Neighbors”) ap-
pealed to the trial court the ZHB’s grant of the variance to Pegasus.
The Neighbors argued that: “the ZHB should not have granted the
variance as to the height of the tower because Pegasus failed to es-
tablish that the requirements for a variance set forth in section 908 of
[the borough’s] Zoning Ordinance were met.” Section 908 provided
that the ZHB: “may grant a variance” provided that all of the speci-
fied findings were made “where relevant in a given case.” Among the
required findings was that the applicant (here Pegasus) show hard-
ship. The Neighbors argued that Pegasus had not shown hardship
and therefore the variance should not have been granted.

The trial court affirmed the ZHB’s action and dismissed the Neigh-
bors’ appeal. '

The Neighbors again appealed.
The Court’s Decision: Judgment of trial court affirmed.

The Commonwealth Court of Pennsylvania held that, in seeking
the height variance, Pegasus was not required to show hardship un-
der § 908 of the borough’s Zoning Ordinance. The court found that
the requirements of § 908 were in conflict with another special provi-
sion in the same ordinance. Section 406.2 of the Zoning Ordinance
allowed the ZHB to authorize a variance to the height regulations in
any district if: (1) all front, side and rear yard depths were increased
one foot for each additional foot of height; and (2) the structure was,
among other particular structures, a television or radio tower.

The court held that “[w]henever a general provision in an ordi-
nance shall be in conflict with a special provision in the same ordi-
nance, and the conflict is not reconcilable, the special provision shall
prevail and shall be construed as an exception to the general provi-
sion.” Here, the court found § 908 was a general provision govern-
ing variance. And the court found § 406.2 was a special provision
governing height variance for particular structures. To the extent the
provisions were irreconcilable, the court said that § 406.2 must be
construed as an exception to § 908.
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The court concluded that § 406.2 addressed the concerns associ-
ated with particular structures such as communications towers. Sec-
tion 406.2 allowed certain structures—with sufficient setbacks—not
because of hardship to the applicant but because, by their very na-
ture, those structures necessarily had to be “unusually tall.”

Having found § 406.2—not § 908—applied to Pegasus’ proposed
tower, the court concluded that the “hardship” requirement of § 908
was inapplicable. Since Pegasus met both requirements of § 406.2,
the ZHB’s grant of the variance to Pegasus was proper.

See also: In re Thompson, 896 A.2d 659 (Pa. Commuw. Ct. 2006).

Case Note: In construing the Zoning Ordinance, the court also
noted that since the ordinance allowed communications towers
by special exception, to then limit the height of such towers to
15 feet unless the applicant can show hardship would produce
an “absurd result”—since no tower limited to a height of 15 feet
“could possibly be effective.”

Reasonableness of Zoning Decision—City grants
conditional use permit for electrical substation
expansion despite opposition

Neighbors challenge grant as “unreasonable” because it did
not mandate restrictions related to potential hazards

Citation: Evans v. City of Emporia, 2010 WL 4674186 (Kan. Ct.
App. 2010)

KANSAS (11/19/10)—This case discusses the factors courts may
use in determining whether a zoning authority’s final decision was
“reasonable.” ‘

The Background/Facts: Westar Energy, Inc. (“Westar”) owned
property in the city, which it used as an electric substation since
1937. In 2008, Westar sought to expand the equipment coverage of
its electric substation 100 feet and add a forth transformer. To that
end, Westar filed with the city an application for a conditional use
permit (“CUP”). Eventually, the city’s planning commission recom-
mended Westar’s CUP be approved with two conditions: (1) Westar
would construct a nine-foot decorative concrete wall on a specified
part of the property; and (2) further expansion of the substation
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would require an amendment of the CUP. The city commission ad-
opted the planning commission’s recommendation and granted We-
star’s CUP with the two suggested restrictions.

Thereafter, neighboring property owners, Jeffrey and Joanne Ev-
ans (the “Evans”) appealed to court the city’s grant of the CUP to
Westar. The Evans argued that the city’s approval of Westar’s CUP
was “unreasonable.” The Evans maintained that it was “unreason-
able for the [cJity to grant Westar’s CUP without mandating addi-
tional restrictions or modifications for noise abatement, aesthetic
concerns, stray voltage, and [electronic magnetic fields] EMFs.”

The court found the city had “balanced the interest of Westar with
the interest of the surrounding owners and the interest of the com-
munity.” The court found the Evans “failed to prove the unreason-
ableness of the [c]ity’s decision.”

The Evans appealed.
The Court’s Decision: Judgment of district court affirmed.

The Court of Appeals of Kansas held that the city’s decision to grant
the CUP to Westar to upgrade the electrical substation was reasonable.

The court explained that in hearing an appeal of a zoning deci-
sion, the court looks to whether the decision was “reasonable.” In
determining whether a zoning authority’s final decision is reason-
able, the court explained that it could look to several “suggested”
factors, including:

(1) [t]he character of the neighborhood; (2) the zoning and
- uses of properties nearby; (3) the suitability of the subject
property for the uses to which it has' been restricted; (4)
the extent to which removal of the restrictions will detri-
mentally affect nearby property; (5) the length of time the
subject property has remained vacant as zoned; (6) the
gain to the public health, safety, and welfare by the pos-
sible diminution in value of the developer’s property as
compared to the hardship imposed on the individual land-
owners; (7) [tlhe recommendations of a permanent or pro-
fessional planning staff; and (8) the conformance of the re-
quested change to the city’s master or comprehensive plan.

Additional factors may also be important to review in an individu-
al case.

Here, with regard to the Evans’ concerns (i.e., noise abatement,
aesthetic concerns, stray voltage, and EMFs), the court found the city
took many of those reasonableness-test-factors into consideration.
Factors 1 and 2 were met as the city was aware of the character of
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the neighborhood and the zoning uses of nearby properties. Factor 4
was met in that the city required the nine-foot wall for noise abate-
ment, and the city found it “had no way to address the other issues
of EMFs and stray voltage.” Factor 6 was met as meeting minutes
revealed that city commissioners “considered and recognized the gain
to the public [i.e., meeting increased electrical needs] versus the hard-
ship on the individual property holders [i.e., increased noise on the
Evans’ property].” Factor 7 was met as the planning commission rec-
ommended the city grant the CUP.

Having found these factors were considered by the city in granting
the CUP to Westar, the court concluded that the city’s decision was
“reasonable”; it was “not so wide of the mark that it I[ay] outside
the realm of fair debate.”

See also: Golden v. City of Overland Park, 224 Kan. 591, 584 P.2d
130 (1978). '

See also: McPherson Landfill, Inc. v. Board of County Com’rs of
Shawnee County, 274 Kan. 303, 49 P.3d 522 (2002).

Case Note: As the court noted in its decision: “No one wants
to have-an electrical substation for a neighbor, but the city
commission had to balance all the interests involved, including
Westar’s, the Evans’ and other neighbors’, and the community
as a whole.” The court found it was “reasonable for the [c]ity
to plan for the increasing electrical needs of the community”

and reasonable to make the restrictions it did in granting We-
star’s CUP.

Zoning News from Around the Nation

FLORIDA

The Third District Court of Appeals recently “upheld the consti-
tutionality of the City of Coral Gables Zoning Code pertaining to
trucks parked in residential and commercial areas.” The city’s zon-
ing law “prohibits the parking of trucks in residential areas unless
parked in an enclosed garage. It also prohibits the parking of trucks,
trailers, commercial or recreational vehicles upon the streets or other
public places in the City between the hours of 7:00 p.m. and 7:00
a.m. of the following day.” Reportedly, the city’s code enforcement
officers will now begin issuing warning notices for the overnight
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parking of trucks in residential areas of the city. Violators will have
72 hours to comply or face citation.

Source: Miami Herald; www.miamiberald.com

ILLINOIS

The City of Evanston is considering a “controversial zoning or-
dinance” that would affect religious institutions. The ordinance
“would require houses of worship to apply for special use permits in
order to set up shop in the city’s business or commercial districts.”
Proponents of the ordinance say it would help balance zoning uses
in certain areas of the city. On the other hand, opponents of the ordi-
nance reportedly say the ordinance “forbid[s] the gathering of people
because of their religious values.”

Source: Chicago Tribune-TribLocal; bttp://triblocal.com
MARYLAND

Howard County beckeepers are reportedly “battling a county
zoning law that prohibits beekeeping on properties without signifi-
cant yard space and have convinced two County Council members
to introduce legislation that would ease the limits.” The existing
zoning law requires there be at least 200 feet between a “farm ani-
mal shelter”—which includes beehives—and any neighboring house.
A proposed zoning amendment “would allow residents to keep bees
on smaller properties, even most townhouse lots.” It would change
the required distance between beehives and neighboring property
from “200 feet to 25 feet, and 10 feet if the hive is surrounded by
a fence, hedge or a structure that forces bees to fly higher than they
otherwise would.”

Source: Howard County Times; www.explorehoward.com :

NEW JERSEY

The Newark City Council recently voted unanimously “to limit
tattoo parlors, pawn shops, and truck and automobile repair shops
in the downtown district ... The council also unanimously approved
legislation that limits the ability of the Board of Zoning Appeals to
grant a density variance beyond 5 percent.”

Source: Newark Advocate; www.newarkadvocate.com

The state Senate is considering a bill, $-11, that would create a
“tourism district” around Atlantic City’s major tourism areas. The
district would be managed by the Casino Reinvestment Develop-
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ment Authority (“CDRA”). “The tourism district bill would give the
CRDA power over marketing, public safety, zoning, redevelopment
and aesthetics in the tourism zone, the boundaries of which would
be defined by the CRDA.” Another bill under consideration is S-12,
which would “transfer casino regulatory powers from the Casino
Control Commission to the Division of Gaming Enforcement as well
as reduce regulators’ presence in the casinos.”

Source: Press of Atlantic City; www.pressofatlanticcity.com

Jerséy City officials reportedly have adopted multiple zoning ordi-
nances that block the installation of natural gas pipelines in specified
redevelopment zones.

Source: The Jersey Journal; www.nj.com
VIRGINIA

The Martinsville City Council recently amended the city’s zon-
ing ordinance to regulate the operation of Internet gaming parlors.
Among other things, the ordinance now: limits the operating hours
of such businesses to between 10:00 a.m. and 7:00 p.m. daily; pro-
hibits those under 18 years of age from being at the businesses; and
prohibits bladed weapons at the businesses.

Source: Martinsville Bulletin; www.martinsvillebulletin.com

‘Editorial Queétions or Comments: west.duinian@thbmsonreuté'rs;cbm' '
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PLANNING COMMISSION

Topic Report: Foreclosures

By: Amber G. Miller, Planning Manager

Background:

As Staff did last year around this time, Staff is bringing information forward regarding the number of
foreclosures in the City for the calendar year 2010, now that we have the end of the year final tally from Anoka
County.

Observations:

Along with the rest of the metropolitan area, over the past five years we have seen some significant increases
in the number of foreclosed properties within the City. However, in 2010 there was a decrease which seems to
be an exception to the rest of the area. While some areas of the City are more impacted than others, no area

has proven immune to the problem.

Records reflect the following for Ramsey:

Year # of Foreclosures
400+
2006 60 350-
2008 7
2009 357 2501
2010 205 2001 O Foreclosures
150
1001
501
0-

2006 2007 2008 2009 2010

As you may be aware, in November 2008 the City Council adopted an ordinance allowing the disconnection of
water service in vacant and foreclosed properties. Staff also receive lists of properties from Connexus and
CenterPoint Energy on service disconnections. Staff then take the list of foreclosed properties and other utility
disconnections and develop a list of properties that are on City water. In 2009 there were 121 properties that
were on City water that were also on the foreclosure list. In 2010 that number was 134. These properties are
tagged and a letter is also sent to the owner of record. If no response is received within five days the property
is scheduled for water service disconnection by the Utility division. Of those 134 properties on City water,
only 46 were confirmed vacant and able to have the water shut-off. In some residential properties, they have
joint services so the unit must be heated because shutting the water off would shut water off to the entire
building.



In 2009, one thing to keep in mind, there were a couple of developers holding a significant number of lots that
went through the foreclosure process. One in the Village of Sunfish Lake and the other in Brookfield. Since
both of those developments were platted lots, that increased the number of foreclosures significantly, Village
had 60 vacant lots and Brookfield 94 vacant lots. Once you factor out those 154 vacant lots, our foreclose rate
remains fairly constant to what it was last year.

The Planning Division works very closely with the Utilities Division and Police and Fire to keep track and
address vacant units to try to minimize property damage and reduce the impact to the surrounding
neighborhood (primarily through code enforcement).

There are numerous options that the City can consider to address management of vacant properties and
rehabilitation and neighborhood recovery. Examples include:

1.

3.

© N

Vacant Property Registration

Provide access to affordable financing to homeowners in distress.

Provide incentive to purchase vacant homes. (the County is already doing this through the
Neighborhood Stabilization Program)

Implement ordinances to offset impacts of foreclosure and vacant buildings (such as the water utility
disconnection program)

Code Enforcement to handle blight of vacant properties, especially long grass and debris

Homebuyer loan programs

Homeowner educational outreach

Stepped up marketing campaigns

Planning continues to track this information and as additional information becomes available, Staff will
forward it to you.
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