City of Ramsey
Agenda [REVISED]
Regular Planning Commission
Thursday, January 3, 2019
7:00 pm
Council Chambers, 7550 Sunwood Drive NW

1. Call to Order
2. Citizen Input
3. Approve Agenda
4. Approve Minutes
1. Approve the December 6, 2018 Planning Commission Meeting Minutes.
5. Public Hearing

1. PUBLIC HEARING: Consider a Variance Request to Allow a Detached Accessory Garage Nearer the
Front Lot Line than the Home at 5725 180th Ln NW (Project No. 18-162); Case of Lisa and Scott
Monserud

6. Commission Business

1. Review Concept for Commercial Horse Farm Located at 17209 Saint Francis Blvd NW; Case of Dale
Wills

7. Commission/Staff Input
1. Zoning Bulletins

8. Adjournment
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services
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PLANNING COMMISSION
CITY OF RAMSEY
ANOKA COUNTY

STATE OF MINNESOTA

The Ramsey Planning Commission conducted a regular meeting on Thursday, December 6, 2018,
at the Ramsey Municipal Center, 7550 Sunwood Drive NW, Ramsey, Minnesota.

Members Present: Chairperson Randy Bauer
Commissioner Bruce Anderson
Commissioner Cheri Gengler
Commissioner Daniel Onyambu (arrived at 7:30 p.m.)
Commissioner Patrick Surma
Commissioner Gary VanScoy
Commissioner Matt Woestehoff

Members Absent: None

Also Present: Community Development Director Timothy Gladhill
City Planner Chris Anderson
City Planner Chloe McGuire Brigl

1. CALL TO ORDER

Chairperson Bauer called the regular meeting to order at 7:00 p.m.

2. CITIZEN INPUT

None.

3. APPROVAL OF AGENDA

Motion by Commissioner VVanScoy, seconded by Commissioner Gengler, to approve the agenda
as presented.

Motion Carried. Voting Yes: Chairperson Bauer, Commissioners VVanScoy, Gengler, Anderson,
Surma, and Woestehoff. Voting No: None. Absent: Commissioner Onyambu.

4. APPROVE PLANNING COMMISSION MINUTES
4.01: Approve the Following Planning Commission Minutes:
4.01.1: Planning Commission Meeting Minutes Dated November 1, 2018

Motion by Commissioner Anderson, seconded by Commissioner Surma, to approve the following
minutes as presented: Planning Commission Meeting Minutes dated November 1, 2018.
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Motion Carried. Voting Yes: Chairperson Bauer, Commissioners Anderson, Surma, Gengler,
VanScoy, and Woestehoff. Voting No: None. Absent: Commissioner Onyambu.

S. PUBLIC HEARINGS/COMMISSION BUSINESS

5.01: Public Hearing: Consider Actions to Allow Outside Storage at 6316 Highway 10 NW
(Project No. 18-155); Case of Rocky Mtn Investment, LLC

1. Zoning Amendment to Rezone from R-1 Residential (MUSA) to E-1 Employment.

2. Conditional Use Permit to Allow Outdoor Storage as a Principal Use of the
Property.

3. Variance to Allow a Reduced Setback for Outdoor Storage to Residentially Zoned
Parcels.

Public Hearing

Chairperson Bauer called the public hearing to order at 7:02 p.m.
Presentation

City Planner Anderson presented the staff report stating the Planning Commission reviewed a
request for a Zoning Amendment related to the parcel generally known as 6316 Riverdale Drive
NW (the "Subject Property") at their November 1, 2018 meeting and recommended that the zoning
remain R-1 Residential (MUSA). The request was subsequently reviewed by the City Council on
November 13, 2018 and the City Council directed Staff to prepare an Ordinance to proceed with
amending the zoning from R-1 Residential (MUSA) to E-1 Employment. The City Council
acknowledged the concerns initially identified by Staff and the Planning Commission but also
considered the realistic viability of a single-family home being constructed on the Subject
Property.

City Planner Anderson reported in addition to the Zoning Amendment, the City Council also
directed Staff to proceed with preparing a case for consideration by the Planning Commission for
a Conditional Use Permit to allow outside storage as a principal use on the Subject Property and a
Variance to reduce the required setback of outside storage from adjacent residential
properties. Ultimately, a Comprehensive Plan Amendment to re-guide the Subject Property from
Low Density Residential to Business Park will also be necessary.

Citizen Input

Commissioner VanScoy requested the applicant come forward to address the Commission.

Greg Dahlheimer, 17224 172" Ave SE in Big Lake, Minnesota, stated he owned a small lot and
did not have any use for it. He reported Jeremy Anderson was his neighbor and was interested in
purchasing the lot from him.

Planning Commission/December 6, 2018
Page 2 of 12



Jeremy Anderson, 6228 Highway 10, discussed how he has grown his business over the years and
reported he was looking to purchase a small property from his neighbor. He explained he was one
of the largest snow plow dealers in Minnesota. He noted he has grown from four employees to ten.
He requested the Commission allow him to park trailers and equipment outdoors.

Chairperson Bauer asked if Mr. Anderson would out grow this space in the future.

Mr. Anderson stated he was unsure at this point and explained this would depend on the economy
over time.

Commissioner VanScoy questioned if the applicant would be building on the new land.

Mr. Anderson explained at some point in the future he would like to construct a building to house
his two dump trucks.

Commissioner VanScoy indicated he was having a difficult time supporting this request given the
City’s setbacks.

Chairperson Bauer asked if the triangular parcel was a separate parcel.
City Planner Anderson reported this was the case.
Commissioner VanScoy requested further information regarding the landscaping for this property.

City Planner Anderson explained staff would be working with the applicant on a landscaping plan
that would be drafted prior to this item being considered by the City Council.

Commissioner VanScoy commented on the buffer that was supposed to be in place between E
zoned properties and R-1 properties.

City Planner Anderson discussed the buffer yard and fencing that would be in place to assist with
screening this property.

Community Development Director Gladhill reported the Council supported flexibility with the
setbacks while requiring plantings and landscaping to create a proper separation.

Commissioner Anderson stated he would prefer to have slats within the fence instead of cloth.
Commissioner Woestehoff questioned how traffic would flow in and out of this property.

Mr. Anderson discussed how traffic would flow in and out of the site. He noted this would not be
a high traffic area.

Commissioner Gengler asked what the hours of operation would be for this business.
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Mr. Anderson stated he worked Monday through Thursday 8:00 a.m. to 5:30 p.m. and on Fridays
from 8:00 a.m. to 4:30 p.m. He commented he was open 24 hours after one inch of snowfall. He
commented further on how his business varied between the summer and winter.

Commissioner Surma noted in the past other parking lots were required to be paved.

Chairperson Bauer stated this was a general requirement from the City but explained Class V has
also been allowed in some cases.

City Planner Anderson reported the applicant would be installing a paved entrance to the site,
pavement and curb and gutter, and was requesting a small parking area to be recycled asphalt
where large equipment would be loaded and unloaded.

Motion by Commissioner VanScoy, seconded by Commissioner Surma, to close the public
hearing.

Motion Carried. Voting Yes: Chairperson Bauer, Commissioners VanScoy, Surma, Anderson,
Gengler, and Woestehoff. Voting No: None. Absent: Commissioner Onyambu.

Chairperson Bauer closed the public hearing closed at 7:28 p.m.

Commission Business

Commissioner Woestehoff asked if the City would be doing a disservice to this lot if it were
rezoned to the E-1 zoning district.

City Planner Anderson commented on the proposed setbacks and noted how the adjacent
residential property would be impacted.

Community Development Director Gladhill explained the applicant had spoken to the adjacent
landowner and expressed interest in purchasing the triangular lot.

Commissioner VanScoy stated he had difficulty supporting the proposed rezoning. He explained
he spoke to neighboring residents and noted they had no complaints.

City Planner Anderson indicated this is the second public hearing on this matter within a month
and explained he has not received any comments or complaints from adjacent residents.

Commissioner Woestehoff asked if the north side of Riverdale was already zoned E-1.
City Planner Anderson reported this was the case.

Motion by Commissioner VanScoy, seconded by Commissioner Surma, to recommend that City
Council adopt Ordinance #19-01 to Rezone the Subject Property to E-1 Employment.

Motion Carried. Voting Yes: Chairperson Bauer, Commissioners VanScoy, Surma, Anderson,
Gengler, Onyambu, and Woestehoff. Voting No: None. Absent: None.
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Motion by Commissioner VanScoy, seconded by Commissioner Anderson, to recommend that
City Council adopt Resolution #19-002 to grant a Conditional Use Permit for outdoor storage as
the principal use on the Subject Property, contingent upon the City Council approving Ordinance
#19-01.

Motion Carried. Voting Yes: Chairperson Bauer, Commissioners VVanScoy, Anderson, Gengler,
Onyambu, Surma, and Woestehoff. VVoting No: None. Absent: None.

Commissioner VanScoy stated he had concerns with allowing a business to build 10 feet from the
property line given the fact the Conditional Use Permit would run with the property.

City Planner Anderson explained the variance would be specific to the outside storage for this
specific use.

Motion by Commissioner Anderson, seconded by Commissioner Surma, to adopt Resolution #18-
251 granting a variance to the setback requirement for outdoor storage adjacent to residential
properties contingent upon the City Council approving Ordinance #19-01.

Motion Carried. Voting Yes: Chairperson Bauer, Commissioners Anderson, Surma, Gengler,
Onyambu, VanScoy, and Woestehoff. VVoting No: None. Absent: None.

6. COMMISSION BUSINESS

6.01: Review Sketch Plan for Harvest Estates 2" Addition; Case of Meadowbrook
Development (Project 18-161)

Presentation

City Planner McGuire Brigl presented the Staff Report stating the purpose of this file is to review
the Sketch Plan prepared by Landform in collaboration with Meadowbrook Development for the
purpose of creating fifteen (15) new lots next to the Harvest Estates development at 15153
Nowthen Boulevard NW (the "Subject Property™). The site is home to the old municipal center
and was platted with the previous Harvest Estates project as Lot 25, Block 1 of Harvest Estates.
The Sketch Plan Review process affords the Planning Commission the opportunity to provide early
direction on the layout of the proposed plat, before a developer prepares detailed Preliminary Plat
plans. A key decision will occur at Preliminary Plat, in which the layout will be approved, subject
to approving final construction plans and Final Plat documents. At that time, the City will review
items including, but not limited to, Grading and Drainage Plans, Utility Plan, Landscape Plan, and
Street Light Plan. Tonight's discussion should focus on high-level feedback for the developer.

Commission Business

Commissioner VanScoy asked what other lots in the area were 65 feet wide.

City Planner McGuire Brigl stated there were no 65-foot-wide lots, but noted there were 70-foot-
wide lots.

Planning Commission/December 6, 2018
Page 5 of 12



Community Development Director Gladhill explained the City has seen a number of requests for
developments with 65-foot-wide lots. He noted this lot size was becoming more common place
and noted the City may consider a new zoning district.

Commissioner Gengler questioned if the City had any other developments with 65-foot lots.

Community Development Director Gladhill reported Riverstone by Capstone had 65-foot-wide
lots. He reported another development was coming forward with a mix of 65 to 80-foot-wide lots.

Commissioner Surma inquired if the proposed homes were compatible with the adjacent homes.

City Planner McGuire Brigl reported the homes were compatible and noted she could investigate
this further.

Commissioner Anderson requested to hear from the applicant.

Tim Bumbo, 10122 Ewing Avenue in Brooklyn Park, thanked the Commission for their time. He
noted the proposed homes were maintenance free and were growing in popularity.

Commissioner Anderson questioned what the street widths would be.
Mr. Bumbo reported the street widths would be normal City street widths.

Commissioner VanScoy asked what the alternative tool would be to support this development if
not presented as a PUD.

Community Development Director Gladhill stated a change would need to be made to the bulk
standards for this area. He explained another option to the Commission would be to consider a
variance for the development.

Commissioner VanScoy asked how long it would take to change the bulk standards.

Community Development Director Gladhill reported a Zoning Amendment would be required
which would take 60 to 90 days to complete.

Commissioner Anderson noted the square footage of the lots still complied with the City’s R-1
zoning requirements.

Commissioner VanScoy stated his concern was if the bulk standards were changed, he feared that
all developments that come before the City would propose 65-foot-wide lots.

Chairperson Bauer discussed the importance of having proper access to the proposed development
and stated he would have a hard time supporting this development without it.
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6.02: Review Request from AKM Farms (Paxmar) for Revision to the 2040 Comprehensive
Plan Update

Presentation

Community Development Director Gladhill presented the Staff Report stating the purpose of this
case is to discuss a request from AKM Farms (Paxmar) to revise the current draft of the
Comprehensive Plan Update to change the future/planned land use of two parcels. Staff reviewed
the proposed developments (Northfork Meadows and the Villas at Northfork) from Paxmar in
further detail with the Commission. This case is for discussion only. The City has requested an
extension into June to complete the Comprehensive Plan Update. It was noted the update is 90%
complete. The extension will allow the City to flesh out this and one other request.

Commission Business

Commissioner Anderson asked what the difference was between this plan and the previous plan.

Community Development Director Gladhill stated the main difference was with the 35-foot buffer
area which now included a berm and more extensive landscaping. He discussed how this berm
would provide better separation between the proposed development and the adjacent homes. In
addition, he noted the number of lots continues to drop.

Commissioner Anderson questioned what the adjacent neighbors would like to see on this
property.

Community Development Director Gladhill explained the adjacent neighbors would like to see
this parcel remain low density residential which would net 70 lots versus 89 lots.

Commissioner Anderson asked if the Northfork Meadows as a PUD.

Community Development Director Gladhill reported this development was not a PUD.
Commissioner VanScoy inquired if the units would be detached townhomes.
Community Development Director Gladhill stated this was the case.

Commissioner VanScoy questioned if the streets within the development would be public for
private.

Community Development Director Gladhill anticipated the roadways would be public as there was
adequate right-of-way in place.

Al Riceler, 2850 Cutters Grove in Anoka, thanked the Commission for their time. He discussed
the retooled plan after receiving feedback from the City Council. He explained he was proposing
to construct two story homes without an HOA and public streets. He indicated there was a market
for smaller lots with high quality homes. He stated he understood the neighbors concerns but noted
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they would not see anymore units from their windows given the landscaping that would be planted
on the berm.

Commissioner Anderson asked if the homes would be within the MUSA.
Mr. Riceler reported the parcel was zoned for MUSA.

Commissioner Anderson anticipated that the neighbors would still object to the proposed plan as
they wanted this parcel to remain R-1.

Chairperson Bauer reported the adjacent parcels were meeting the R-1 standard.

Commissioner Woestehoff stated he appreciated the fact that some of the units would be more
affordable.

Chairperson Bauer indicated this request goes along with the City’s final Comprehensive Update.

Commissioner Surma encouraged the Commission to keep in mind the safety and capacity of
Alpine Drive and Armstrong Boulevard.

Chairperson Bauer reported the County was considering a change at the intersection of Alpine
Drive and Armstrong Boulevard, as well as the intersection of Alpine Drive and Highway 10.

Community Development Director Gladhill reported this was the case and noted a traffic study
would have to be completed for this project.

Mr. Riceler stated an approved Preliminary Plat would force the County to address the traffic
situation.

Commissioner Onyambu asked if the proposed plans would be changing going forward.
Mr. Riceler anticipated that if there were any changes, it would be a decrease in density.
The Commission offered their support to the proposed plans for Northfork Meadows.

Community Development Director Gladhill requested comment from the Commission on the
Villas at Northfork development.

The Commission offered their support to the proposed plans for the Villas at Northfork.

6.03: Review Concept Plan for Hotel/Multifamily Development in The COR; Case of Allied
Development

Presentation

Community Development Director Gladhill presented the Staff Report stating the purpose of this
case is to review a high-level concept of a potential hotel/multifamily development in The COR
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across from the Ramsey Municipal Center. The Developer, Allied Development, is considering a
project for 2019. Before they commit to a Purchase Agreement with the Property Owner, PSD,
LLC, they seek general feedback from the City. Currently, there is no request for financial
assistance, but such a request is a possibility as the project pro-forma is developed. This case is for
conceptual review only at the request of the Developer. Nothing in this case should be interpreted
as an actual Application or consideration by the City. The City has not made any recommendations
on this proposal, and is only responding to information and request. The purpose of this case to
ass if the proposed use was appropriate for the parcel, if the design was appropriate and what
questions does the City want answered prior to bringing forward a formal request.

Commission Business

Commissioner VanScoy stated he was pleased that retail would be included in the proposed
development. He indicated this would be an excellent development to The COR and the City of
Ramsey.

Commissioner Surma noted precedent had been set along this corridor and recommended the hotel
be built to the same standards as City Hall and other surrounding buildings. He commented this
hotel may be the catalyst the City needs to attract additional retail and restaurants.

Tom Hanson, Allied Development, complimented the City on their building. He stated it was his
intent to match the high building quality and hoped to be a proud partner within The COR. He
indicated the proposed retail would be comprised of the hotel lobby, an office setting for a business
incubator and maker space, along with a taproom/restaurant.

Chairperson Bauer questioned if Allied had completed a similar development elsewhere in the
metro area.

Mr. Hanson stated he was proposing to construct a Grand Stay Hotel and noted he was working
on two other sites. He reported he has a history of residential development and some hospitality.

Chairperson Bauer indicated the City has a need for more eating establishments in the area. He
anticipated this development would spur and attract further development.

Commissioner Woestehoff asked if the co-working office space would be leased.
Mr. Hanson reported this was the case and noted he already had a tenant in mind for this space.
Chairperson Bauer questioned what the applicant envisioned for the co-working space.

Mr. Hanson stated the tenant has a passion for entrepreneurs and has resources to bring various
components for small businesses to assist them in making the next step.

Commissioner Anderson indicated he loved the hotel and parking idea. He explained he was not
crazy about Phase Il with the apartments.

Planning Commission/December 6, 2018
Page 9 of 12



Commissioner Woestehoff reported this was a trend right now in first ring suburbs and was a very
forward-looking development.

Commissioner Anderson asked how long it would take the developer to begin Phase II.
Mr. Hanson estimated it would take two years to begin Phase 11 of this project.

Commissioner VanScoy questioned if the applicant would consider putting additional retail in on
the main level of the apartment complex.

Mr. Hanson stated this could be considered, but noted retail on the decline.

Commissioner VanScoy commented on the vision for The COR to have mixed use throughout the
development with retail, housing and business establishments.

Mr. Hanson indicated another restaurant could be considered to assist with meeting the City’s
vision.

Commissioner Woestehoff questioned an event center was being considered at the hotel.

Mr. Hanson stated the hotel would take advantage of the existing event center and would not be
creating similar space. He explained his goal would be to have this project moving forward in the
spring or summer of 2019.

The Commission supported this project moving forward.

6.04: Review Concept for 32 Unit Assisted Living and Memory Care Facility in The COR;
Case of Suite Living (Hampton Companies)

Presentation

Community Development Director Gladhill presented the Staff Report stating this case is for
conceptual review only at the request of the Developer, Suite Living Assisted Living and Memory
Care. Nothing in this case should be interpreted as an actual Application or consideration by the
City. The City has not made any recommendations on this proposal, and is only responding to
information and request. The Developer is considering making an offer on this City-Owned parcel.
Before doing so, the Developer wants to better understand the level of support of the City. The
purpose of this case was to consider if this was an appropriate use on the parcel, if this was an
appropriate design and what questions does the City want answered prior to bringing forward a
formal request.

Commission Business

Chairperson Bauer stated residents are seeing a great deal of housing has been added to The COR.
He noted the proposed area was not slated to have housing. He asked if there was another area
within The COR that was designated for housing.
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Community Development Director Gladhill commented the site selection could be further
investigated by staff.

Commissioner VanScoy asked if the City had another developer that proposed assisted living by
the VA.

Community Development Director Gladhill estimated four or five years ago a developer was
looking at a site near the VA and elected not to move forward. He commented further on the
vision for the core for the properties surrounding the VA.

Commissioner VanScoy explained he liked the concept being proposed by the applicant but stated
the property was guided for retail. For this reason, he would like to see this property remain retail.

Commissioner Anderson agreed with Commissioner VanScoy. He suggested the proposed
development be moved closer to the VA.

Joel Larson, Hampton Companies, thanked the Commission for their input. He understood the
Commission may not approve of the proposed location and stated he could speak with staff to find
another location.

Chairperson Bauer questioned what the typical stay was for residents within the proposed memory
care facility.

Mr. Larson estimated this to be three years.

Chairperson Bauer asked why this use needed highway visibility.

Mr. Larson stated he had been in the real estate business for the past 25 years. He discussed how
activity and passing traffic would positively impact the proposed use and the clients within the

facility.

Commissioner Anderson noted a park was proposed near the VA and stated this may benefit those
living within the assisted living facility.

Mr. Larson reported his clients would not be leaving the facility but families visiting may benefit
from an adjacent park.

Commissioner Anderson stated he liked the idea of Ramsey having an assisted living and memory
care facility.

Commissioner Woestehoff expressed concern that the passing trains may be a concern to the
individuals within the facility.

The Commission supported this project moving forward on a different lot.
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7. COMPREHENSIVE PLAN UPDATE ITEMS

Community Development Director Gladhill provided the Commission with an update on the
Comprehensive Plan and explained the City had requested an extension for the update.

8. COMMISSION / STAFF INPUT
8.01: Receive Staff Update

The Staff Update was noted.

8.02:  Zoning Bulletins

Zoning Bulletins were noted.

9. ADJOURNMENT
Motion by Commissioner Anderson, seconded by Commissioner Surma, to adjourn the meeting.

Motion Carried. Voting Yes: Chairperson Bauer, Commissioners Anderson, Surma, Gengler,
Onyambu, VanScoy, and Woestehoff. Voting No: None. Absent: None.

The regular meeting of the Planning Commission adjourned at 9:11 p.m.

Respectfully submitted,

Tim Gladhill
Community Development Director

ATTEST:

JoAnn Shaw
Community Development Assistant

Drafted by Heidi Guenther
TimeSaver Off Site Secretarial, Inc.
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Regular Planning Commission 5.1.
Meeting Date:  01/03/2019

By: Chloe McGuire Brigl, Community
Development

Information
Title:

PUBLIC HEARING: Consider a Variance Request to Allow a Detached Accessory Garage Nearer the Front Lot
Line than the Home at 5725 180th Ln NW (Project No. 18-162); Case of Lisa and Scott Monserud

Purpose/Background:

The purpose of this case is to review a request from Lisa & Scott Monserud (the "Applicant"), owners of the home
at 5725 180th Ln NW (the "Subject Property") to build a detached garage closer to the front lot line than the home
on the subject property. The subject property is approximately 1.37 acres and is zoned R-1 Rural Developing. The
City Code restricts the siting of detached accessory buildings on lots less than 2 acres to the side or rear yard. In
order for an accessory building be nearer the front property line than the principal building on the lot, a variance
must be obtained.

Notification:

Staff attempted to notify all property owners within 350 feet of the Subject Property of the requested variance via
standard U.S. mail and published the Notice of Public Hearing in the Anoka County UnionHerald.

Observations/Alternatives:

Garage Specifications

The proposed garage would be 24 x 60 and would be a metal building with colors compatible to the home. The
proposed garage would be used for personal storage, and is a four stall garage. The applicant has signed a document
that states no portion of the detached garage would be used for a home-based business, and that there are no
home-based businesses onsite.

Based on the property size, the property is allowed up to 2,200 square feet of accessory buildings, a maximum of
three total accessory buildings, and must have exerior finish similar to the home, including compatible metal
panels. There is currently a 10 x 10 foot membrane structure onsite that will be removed upon completion of the
detached garage. If the variance is approved, the property will have 1,440 square feet of accessory buildings, which
does allow for future expansion, including the installation of a shed.

The garage will house a classic car, multiple off-road vehicles, a boat, and a 4-wheeler, most of which are currently
stored outside on the Subject Property. Staff does note that these items are currently not in compliance with the City
Code, as the vehicles are stored in the rear yard on the grass. These code violations will need to be cleared with the
new building, and notes that no vehicles may be stored on the grass.

The proposed detached garage does meet the front yard setback of 40 feet.

City Code
The City Code allows accessory buildings in the front yard of lots greater than two acres if three of the following
conditions are met:

e Minimum of three complimentary colors
e Minimum of 35% brick on front facade
e 100% vegetative screening



¢ 10% window coverage on front facade and common property lines
Because this lot is less than two acres, a variance must be obtained to place it nearer the front property line than the
home. Staff does feel it is appropriate to apply the above conditions if the Planning Commission supports the
variance request. Staff has discussed the above conditions with the applicant, and they have agreed to put windows
on the south side of the building, stone on the east side of the building to match the home, and there is screening
onsite which will not be removed. The building will also have complimentary colors and design to the home,
though the building is proposed to have metal paneling.

Practical Difficulties
In order to grant a variance, the Planning Commission must consider the practical difficulty test and consider the
following three-factor test:

o Reasonableness: Staff does feel that a detached garage is a reasonable use of the residential property, and is
an allowed accessory use on the property. The proposed garage is a 4-stall garage, which does seem a bit
larger than typically required for residential use, but the owner has stated it would be used for personal
storage.

¢ Uniqueness: In order to grant a variance, the problem at hand cannot be caused by the landowner and
generally the uniqueness relates to the physical characteristics of the property. The property owner has
received a letter from their septic company stating that if put in the rear yard, they could not access the
system. There are also wetlands onsite which limit the placement of the garage, as well as a pool.

o Essential character: The Planning Commission must consider if the garage, if built, would be out of scale or
place in the neighborhood. Staff does not feel that it would alter the character of the neighborhood, as other
neighbors have similar buildings in the front yard, and the neighbors have signed a letter of support for the
detached garage.

Alternatives

Alternative 1: Adopt Resolution 19-005 granting a variance to allow a detached garage to be built nearer the front
property line than the home on the Subject Property. Based on the wetlands and septic location onsite, the
surrounding properties and support from neighbors, the proposed addition does seem to meet the three criteria
needed to grant a variance outlined above. The proposed garage would have comparable metal panels, windows,
stone added, and have screening onsite. The proposed garage does meet the required front yard setback. Staff
supports this alternative.

Alternative 2: Deny the variance request. The applicant is proposing a new, detached garage that appears to match
the character of the neighborhood and be a reasonable use of the property. The proposed garage does seem to make
sense in the proposed location and meets the required front yard setback. Staff does not support this alternative.

Funding Source:
The Applicant is responsible for all costs related to this request.

Recommendation:

Staff recommends adopting Resolution #19-005 granting a variance to allow a detached garage to be built nearer the
front property line than the home on the Subject Property.

Action:

Motion to adopt Resolution #19-005 granting a variance to allow a detached garage to be built nearer the front
property line than the home on the Subject Property.

Attachments
Site Plan
Garage Front and Rear Elevations
Property Photos




Septic Letter
Neighbor Support

Application
Application Amendment
Resolution 19-005

Form Review

Inbox Reviewed By Date
Tim Gladhill Tim Gladhill 12/28/2018 02:39 PM
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November 26, 2018

Scott and Lisa Monserud
5725 180" Lane NW

Ramsey, MN 55303

To whom it may concern:

In my opinion, if the new garage is placed directly west of the house it would create 3 problem for future access
to the back yard for septic maintenance and septic replacement due to property lines and a row of mature trees.
The east side of the house also has 3 problem due to the elevation changes for large equipment and materials.

If the new garage were to be placed more perpendicular to the house it would provide access to the back yard
for septic maintenance Involving large equipment in the future.

Will Stone

Designated Certified Individual
License # L3987

Office: 763-441-2119 Email: general@rotzx.com Fax: 763-241-9191
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I am in favor and support Scott and Lisa Monserud (5725 180" LN NW, Ramsey, MN 55303) building

their garage in'the location they are requesting.
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| am in favor and support Scott and Lisa Monserud (5725 180" LN NW, Ramsey, MN 55303) building
their garage in the location they arg requesting.
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| am in favor and support Scott and
their garage in the location they ar¢

e requesting.

Lisa Monserud {5725 180" LN NW, Ramsey, MN 55303) building
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| am in favor and support Scott and|Lisa Monserud (5725 180" LN NW, Ramsey, MN 55303) building
their garage in the location they are requesting.
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| am in favor and support Scott and Lisa Monserud (5725 180" LN NW, Ramsey, MN 55303) building
their garage in the location they are requesting.
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I am in favor and support Scott and Lisa Monserud (5725 180" LN NW, Ramsey, MN 55303) building
their garage in the location they are requesting.

Date: /ﬂ _2/_/f

Signed: Z_, 2%/‘;42




Land Use_ Application

[ ] Plat — Sketch Plan

[ ] Plat - Preliminary Plat

[ ] plat - Final Plat

[ ] Administrative Plat

[] site Plan Review

[ ] Easement/ROW Vacation

[ ] Conditional Use Permit

[] Interim Use Permit

[[] Comprehensive Plan Amendment

[_] Zoning Amendment

D Home Occupation Permit

(W] Variance

[] bwelling Moving Permit

[_] Environmental Permit

[ ] Registered Land Survey

l:] Non-Traditional Animal License

[ ] Beekeeping License

D Private Kennel License

Applicant Contact Information
Please note: All official communication will be routed through this contact.

Name:

Lisa & Scott Monserud

Street Address:

5725 180th LN NW

City, State, ZIP:

Ramsey, MN 55303

Home Phone:

Lisa Cell 612.272.2484

Work Phone:

Email:

LMC385@yahoo.com

Fax Number:

Name of Business (if
applicable):

Business Address (if applicable)

Business City, State, ZIP

Business Phone:

Business Fax:

Subject Property Information
(Location of Application)

Address

5725 180th LN NW Ramsey, MN 55303

PIN

02-32-25-11-0005

Legal Description

Ford Brook Estates Lot 2 Blk 1 Ford Brook Estates

Zoning District

R-1 Rural Developing (outside MUSA)

Contact the Planning Division at 763-433-9824 or planning@cityoframsey.com to request a Zoning Verification




Property Owner Information
(If different than Applicant)

Name:

Street Address:

City, State, ZIP:

Home Phone: Work Phone:
Email: Fax Number:

Please provide a detailed description of your request and attached a copy of a scaled site plan
We would like fo construct a 24'x60"10" Post Frame Building, for a personal garage. Variance is requested for placement.
We would like to place the proposed garage closer to the road than the existing home is. Reasons for variation are:
Previous and existing drainfields, septic as well as wetlands for the neighborhood drainage, along with various elevations
mrtheyard—TFhe proposed-garage wiltreduce the-amountof out buitdingsonrtheproperty,attowing-homeownerto-store
all items owned within the proposed building. The proposed garage would be a much needed improvement, in regards to
those items being inside versus outside. It will be a professionally built post frame building, in comparison to the
eighborhood. it willLnot look out of plam:: Qur npighhnr has a.garage that.is closer to the road than what our pmpnepd
garage will be. Exterior will be metal to match the colors as close to home as possible (please see attachments). We
ave neighborsupportforourproject.

A “Land Use Sign” will be placed on the Subject Property to allow Ramsey Residents the

opportunity to obtain information about your reqrﬂajt
™
Applicant Signature St!: 'i g DSC g ) ) Co-Applicant Signatu&:%&Q\l
Printed Name |_isa Monserud Printed Name Scott Monserud
Title Dwner Title Owner

Date 11/13/2018 Date 11/13/2018

I understand that the application fee is non-refundable. All costs associated with the processing of this application are the
responsibility of the applicpant whether this application is approved or denied. Any excess of escrow account deposits over
expenditures will be refunded at the time of account closure. | also understand that as the applicant, it is my responsibility to obtain
all other permits or licensds required by any applicable regulatory agencies for this Land Use Applicgtipn.

Property Owner ‘ Property Own N

Signature ) I\&M\, W\M@ Signat:uYe i \\M
\ = —

Printed Name | isa Monsgerud Printed Name Scott Monserud

Title ywner Title Owner
Date '] 1/13/2018 Date 11/13/2018

| hereby certify that | am the fee title owner/corzjtract for deed vendee of record for the above-mentioned property. Failure to prove
ownership may void any agreements entered into the City and | will be held liable for any and all costs incurred by the City.

\

-\

[
|
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Property Owner Information
(If different than Applicant)

Name:

Street Address:

City, State, ZIP:

Home Phone: Work Phone:
Email: Fax Number:

Please provide a detailed description of your request and attached a copy of a scaled site plan

We would Tike o construct a 24'x6010° Post Frame Building, for a personal garage. Variance is requested for placement.
We would like to place the proposed garage closer to the road than the existing home is Reasons for variation are:

Previous and existing drainfields, septic as well as wetlands for the neighborhood drainage, along with various elevations

rrthe-yard—The proposed garage withreduce the-amountof out buitdingsonrthe property;attowing homeownertostore
all items owned within the proposed building. The proposed garage would be a much needed improvement, in regards to

those items being inside versus outside. It will be a professionally built post frame building, in comparison to the

eighborhood it willnot look ouf of place Qur neighbor has-a garage thatis closer to the road than what our pmpncpd
garage will be. Exterior will be metal to match the colors as close to home as possible (please see attachments). We
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Printed Ntame

Lisa Monserud

Printed Name

Scott Monsenud
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Owner

Titl
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Date
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Commissioner introduced the following resolution and moved for its adoption:

RESOLUTION #19-005

A RESOLUTION APPROVING THE ISSUANCE OF A VARIANCE TO ALLOW A
DETACHED ACCESSORY BUILDING NEARER THE FRONT PROPERTY LINE
THAN THE HOME ON THE PROPERTY GENERALLY KNOWN AS 5725 180t LANE
NW AND DECLARING TERMS OF SAME

RECITALS

1.

Scott Monserud and Lisa Monserud, husband and wife, hereinafter referred to as the
“Permittee”, have properly applied for a Variance to allow a detached accessory
building nearer the front property line than the home on the property located at 5725
180" Lane NW and legally described as follows:

Lot 2, Block 1 Ford Brook Estates
(“Subject Property™)

That the Permittee appeared before the Planning Commission for a public hearing
pursuant to Section 117-53 of the Ramsey City Code on January 3, 2019, and that the
public hearing was properly advertised and that the minutes of said public hearing are
hereby incorporated by reference.

That the Subject Property is zoned R-1 Residential (Rural Developing) and the
surrounding parcels to the east, west, and south are also zoned R-1 Residential (Rural
Developing); the property to the north is located within the city of Nowthen and while
the specific zoning is unknown, it appears to be a residential property.

That the Permittee is seeking to construct a detached accessory building (the
“Accessory Building”) that is twenty-four feet by sixty feet (24” x 60°), or 1,440 square
feet, nearer the front property line than the home on the Subject Property.

That the Permittee has stated that no part of the Accessory Building would be used for
a home occupation, nor would anything stored in the Accessory Building be associated
with a home occupation.

That the Permittee has stated that the Accessory Building would be used to store a
classic car, multiple off-road vehicles, a boat, and a 4-wheeler, most of which of
currently stored outside on the Subject Property.

That the Subject Property is approximately 1.37 acres in size and is eligible for a total
of 2,200 square feet of accessory building space and a maximum of three (3) detached
accessory buildings.

RESOLUTION #19-005
Page 1 of 8



10.

1.

12.

13

14.

15.

16.

17.

18.

19.

20.

That on parcels less than two (2) acres, detached accessory buildings are permitted in
the side or rear yard only.

That there is currently a ten foot by ten foot (10 x 10”) shed and a twelve foot by twenty
foot (12’ x 20”) Quonset hut/membrane structure, as well as a two (2) stall attached
garage, on the Subject Property.

That the Permittee has stated that the Quonset hut/membrane structure, which is not
permitted per City Code, would be removed from the Subject Property upon completion
of the Accessory Building.

That the minimum front yard setback in the R-1 Residential (Rural Developing) District
is forty (40) feet.

That the Accessory Building would be located forty (40) feet back from the front lot
line.

. That the Accessory Building would be a post-frame style (pole building) with an

exterior finish of metal panels that would match the colors of the home as close as
possible.

That, where permitted, pole buildings may be located nearer the front property than the
home with certain aesthetic elements, such as three (3) complimentary colors,
minimum of 35% brick coverage on front (street facing) facade, 10% window coverage
on front (street facing) fagade and common property line(s), and/or 100% vegetative
screening.

That the Accessory Building would include three (3) colors (white, grey, and tan).

That the Permittee has stated that they would include stonework on the east elevation
where the garage doors would be located and thus visible to vehicles traveling west on
180" Lane and entering the Subject Property.

That the Accessory Building includes two (2) windows on the north elevation and the
Permittee has stated that they would be willing to install windows on the street facing
elevation as well.

That there are several mature evergreen trees along the western lot line of the Subject
Property that would provide some screening of the Accessory Building from the
adjacent property.

That the height of the Accessory Building would not exceed the height on the home on
the Subject Property.

That the Permittee has stated that other locations on the Subject Property are not
practical due to steeper grades and ponding on the east side of the Subject Property, the

RESOLUTION #19-005
Page 2 of 8



21.

22.

23.

septic system in the rear of the Subject Property, and a swimming pool to the northwest
of the home.

That the Permittee has provided a statement from a Certified Septic Designer stating
that should the Accessory Building be located directly west of the home (in the side
yard), it would result in difficulties in accessing the backyard for maintenance and/or
replacement of the existing septic system due to existing trees along the western
boundary of the Subject Property and elevation changes in the eastern portion of the
Subject Property.

That the Permittee has obtained signatures of six (6) of the seven other property owners
on the cul-de-sac supporting the request.

That the Permittee has stated that they would not be able to accomplish their goal of
providing indoor storage space for items presently stored outdoors on the Subject
Property if the length of the Accessory Building were reduced, creating a greater
setback from the front property line.

FINDINGS OF FACT

1.

That the location of the Accessory Building will not impair an adequate supply of light
and air to adjacent property.

That the location of the Accessory Building use will not unreasonably increase the
congestion on the public street.

That the location of the Accessory Building will not have the effect of allowing any
use prohibited in the R-1 Residential (Rural Developing) District.

That the location of the Accessory Building will not permit a lesser degree of public
health, safety, and general welfare protection than established by Chapter 117 of the
Ramsey City Code or permit standards which are lower than those required by state
law.

That the location of the Accessory Building will not increase the danger of fire or
endanger the public safety.

That the location of the Accessory Building will not unreasonably diminish or impair
established property values within the neighborhood, or in any way be contrary to the
intent of Chapter 117 of the Ramsey City Code.

That the location of the Accessory Building will be harmonious and appropriate in
appearance with the existing or intended character of the general vicinity and such use
will not change the essential character of the area.

RESOLUTION #19-005
Page 3 of 8



8. That the location of the Accessory Building will not violate the intent and purpose of
the Comprehensive Plan.

9. That the location of the Accessory Building will be in accordance with the objectives
of the intent of Section 117-53 (Variances) of the Ramsey City Code.

NOW THEREFORE, BE IT RESOLVED BY THIS PLANNING COMMISSION OF

THE CITY OF RAMSEY, ANOKA COUNTY, STATE OF MINNESOTA, as follows:

That the Ramsey Planning Commission hereby grants approval of a variance (the “Variance”) to
construct a twenty-four foot by sixty foot (24° x 60’) Accessory Building (the “Accessory
Building”) nearer the front property line than the home on the Subject Property contingent upon
the following conditions:

CONDITIONS

1.

10.

That there shall be no other accessory buildings constructed on the Subject Property,
unless in accordance with City Code.

That the Permittee shall construct the Accessory Building in accordance with all other
provisions of City Code Sections 117-111 (R-1 Residential District) and 117-349
(Accessory Uses and Buildings).

That the Permittee agrees to construct the Accessory Building as shown in Exhibit 1.

That the Permittee agrees that no part of the Accessory Building shall be used for a home
occupation unless in compliance with City Code Section 117-351 (Home Occupations).

That this Variance shall be perpetual in duration as long as the terms are herein complied
with.

That the Permittee shall be responsible for all City costs incurred in administering and
enforcing this Variance.

That the Permittee shall obtain all necessary permits prior to commencing any
construction of the Accessory Building, including a Building Permit.

That the City Administrator, or his/her designee, shall have the right to inspect the Subject
Property for compliance and safety purposes annually or at any time, upon reasonable
request.

That this Variance shall automatically expire if the use is not initiated by January 3, 2020,
and issuance of the Building Permit shall constitute initiation.

That the Permittee agrees to remove a membrane structure currently onsite that does not
comply with current City Code requirements.

RESOLUTION #19-005
Page 4 of 8



11. That the Permittee agrees to move all items off the rear property line that do not comply
with current City Code requirements, including one motor vehicle, which must be stored
in a garage or on a proper parking surface.

The motion for the adoption of the foregoing resolution was duly seconded by Commissioner
, and upon vote being taken thereon, the following voted in favor thereof:

and the following voted against the same:
and the following abstained:
and the following were absent:

whereupon said resolution was declared duly passed and adopted by the Ramsey Planning
Commission this the 3™ day of January, 2019.

RESOLUTION #19-005
Page 5 of 8



PERMITTEE

Scott Monserud and Lisa Monserud, husband and wife, hereby acknowledge receipt of this
Variance and that they have reviewed the conditions of this Variance and have agreed that they
will comply with the terms of this Variance.

By: By:
Scott Monserud Lisa Monserud
STATE OF MINNESOTA)
) ss.
COUNTY OF )
On this day of , , before me, a Notary Public, personally

appeared Scott Monserud and Lisa Monserud, husband and wife, to me known to be the persons
described in and who executed the foregoing instrument and acknowledged that they executed the
same as their free act and deed.

Notary Public

RESOLUTION #19-005
Page 6 of 8



CITY OF RAMSEY

By: By:
Planning Commission Chair City Clerk

STATE OF MINNESOTA )
) ss.
COUNTY OF ANOKA )

On this day of , before me a Notary Public
personally appeared Randy Bauer and Jo Ann M. Thlehng, to me personally known, who, being
each by me duly sworn, did say that they are respectively the Planning Commission Chairperson
and City Clerk of the City of Ramsey, the Municipal Corporation named in the foregoing
instrument, and seal affixed to said instrument is the corporate seal of said Municipal corporation,
and the said instrument was signed and sealed on behalf of said Municipal Corporation by authority
of its City Council, and said Randy Bauer and Jo Ann M. Thieling acknowledge said instrument
to be the free act and deed of said Municipal Corporation.

Notary Public

This document drafted by:
The City of Ramsey
7550 Sunwood Drive NW
Ramsey, MN 55303

RESOLUTION #19-005
Page 7 of 8



Exhibit 1
Site Plan
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Regular Planning Commission 6. 1.
Meeting Date:  01/03/2019
By: Tim Gladhill, Community Development

Information
Title:
Review Concept for Commercial Horse Farm Located at 17209 Saint Francis Blvd NW; Case of Dale Wills

Purpose/Background:

The purpose of this case is to review a concept for a horse farm proposed at 17209 Saint Francis Blvd NW. This is
not an official application at this time. A potential Buyer of the property desires to review the concept with the City
prior to closing on the property. The request will need to go through a Conditional Use Permit process, including a
Public Hearing. The intent for this case is to provide a high level overview, identify any initial red flags, and outline
any questions to be answered on an official application.

See attached concept plan for overview.

Notification:
Observations/Alternatives:
Funding Source:
Recommendation:

Action:

Attachments
Site Location Map
Site Plan

Form Review

Inbox Reviewed By Date
Tim Gladhill (Originator) Tim Gladhill 01/02/2019 11:35 AM
Form Started By: Tim Gladhill Started On: 01/02/2019 11:29 AM

Final Approval Date: 01/02/2019
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Regular Planning Commission
Meeting Date:  01/03/2019
By: JoAnn Shaw, Community Development

7. 1.

Title:
Zoning Bulletins

Purpose/Background:

Enclosed are zoning bulletins for your review.

Notification:

Observations/Alternatives:

Funding Source:
Recommendation:

Action:

Information

Zoning Bulletins

Attachments

Inbox

Tim Gladhill

Form Started By: JoAnn Shaw
Final Approval Date: 12/28/2018

Reviewed By
Tim Gladhill

Form Review

Date
12/28/2018 01:54 PM
Started On: 12/18/2018 04:26 PM



November 25, 2018 | Volume 12 | Issue 22

in this issue:

Exhaustion of Administrative Remedies/Fees—Three years after paying county
permit fees, petitioners challenge the fees as excessive 2
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Exhaustion of Administrative
Remedies/Fees—Three years after
paying county permit fees,
petitioners challenge the fees as
excessive

County argues this is a challenge to a “land use
decision” exclusively reviewable subject to state’s Land
Use Petition Act, whose time limitations for such a

Contnbutors
Corey E Burnham Howard
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claim had long ago passed

Citation: Community Treasures v. San Juan County, 427 P.3d 647 (Wash.
2018)

WASHINGTON (11/11/18)—This case addressed the issue of whether
Washington’s Land Use Petition Act (“LUPA”) (RCW chapter 36.70C) ap-
plies when parties are challenging, as excessive, permit application fees as-
sessed when a building or a land use permit application is submitted for
processing.

The Background/Facts: In 2012 and 2013, Community Treasures d/b/a
Consignment Treasures, and John Evans and Bonita Blaisdell (collectively,
the “Petitioners”) submitted permit applications to the San Juan County
Department of Community Development. Among other items required, the
County Code required permit applicants pay “[t]he applicable fee.” Petition-
ers paid the applicable fees, and the permits were issued. Nearly three years
later, Petitioners sued the County, seeking a partial refund of their paid fees.
Petitioners contended that the fees they had paid were “illegally excessive”
in violation of Washington statutory law (see RCW 82.02.020). They also
sought certification as a class action lawsuit for everyone who paid the
County fees for land use and building permits, modifications, or renewals
during the preceding three years. Petitioners asked the court to order any fee
overcharges be paid back to the class,

The County argued that the Petitioners’ lawsuit must fail. They pointed to
Washington’s Land Use Petition Act (“LUPA”) (RCW chapter 36.70C) and
maintained that LUPA was the “exclusive means of judicial review for the
fees paid because each fee was inextricably tied to and paid as a condition of
approval of a land use decision.” The County argued that the Petitioners
complaint should thus be dismissed because the Petitioners failed to exhaust
the administrative remedies required under LUPA and/or timely bring their
complaint within LUPA’s 21-day (from issuance of the permits) limitations
period. ,

In Washington, LUPA is “the exclusive means for obtaining judicial
review of a county’s land use decisions,” including building permits. (RCW
36.70C.030(1).) Under LUPA, a petition for review of land use decision
must be filed within 21 days of the issuance of the decision. (RCW
36.70C.040(3).) In order to bring a land use petition, a party must have
exhausted administrative remedies “to the extent required by law,” with
statutory exceptions. (RCW 36.70C.060(2)(d).)

The trial court agreed with the County.

The Petitioners appealed, and the Court of Appeals affirmed the dismissal
of the Petitioners’ action. :

The Petitioners again appealed. The Petitioners argued on appeal that the
lower courts had erred in determining that LUPA applied to their claim for
partial reimbursement of alleged overcharges for permit application process-
ing fees. Alternatively, they argued that even if their challenges to the permit
application fee were subject to LUPA, the statutory exemption for “[c]laims
provided by any law for monetary damages or compensation” applied. (See
RCW 36.70C.030(1)(c).) ‘
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DECISION: Judgment of Court of Common of Appeals affirmed.

The Supreme Court of Washington agreed with the County and lower
courts and rejected the Petitioners’ arguments. The court held that the
Petitioners’ complaint was properly dismissed because the challenged as-
sessment of permit fees constituted “land use decisions” under LUPA, and
the Petitioners failed to challenge those permit fees as specified under
LUPA—by contesting the fee amounts at the time of payment or pursue
administrative remedies, or by filing land use petitions within 21 days of the
assessment of the fees in question.

The Petitioners had argued that the assessment of permit fees here did not
constitute a “land use decision”—and thus was not under the exclusive juris-
diction of LUPA. Rather, Petitioners argued that the fees here were “a pre-~
requisite” to a land use decision. In other words, they had argued that the
“decision to impose that fee [was] not, itself, a ‘land use decision’ [because]
nothing about the fee and the process for determining it affect[ed] the use of
land.” :

The County, on the other hand, pointed out that “[tThe land use decision
‘on an application’ includes a constellation of smaller decisions that precedes
approval or disapproval of the land use request,” and that “[t]hese decisions
are part-and-parcel of the permit decision and inextricably linked to the
permit itself.”

The Supreme Court of Washington agreed with the County. In doing so,
the court first looked to the definition of “land use decision,” finding it
included a “final determination” on an “application for a project permit . . .
.” The court also found that, under the County Code, project permit applica-
tions “must” include the applicable permit fees. The court found that because
the fee was a “mandatory requirement” for a completed project permit, it
was “inextricably tied to the permitting process,” and thus part of the land
use decision itself, challengeable only under LUPA.

The court also addressed the Petitioners’ alternative argument that even if
LUPA governed, their claims fit under the “monetary damages or compensa-
tion” exception under LUPA because the assessed fees exceeded municipal
expenses related to processing the permits and inspecting and reviewing
plans, in violation of RCW 82.02.020 as an unauthorized tax. Under that
LUPA exception, “[c]laims provided by any law for monetary damages or
compensation” that are “set forth in the same complaint with a land use peti-
tion” under LUPA are “not subject to the procedures and standards, includ-
ing deadlines, provided [in LUPA] for review of the petition.”

The court disagreed with this argument, noting that it had, in a prior case,
already rejected the applicability of RCW 82.02.020 to the “monetary dam-
ages” exception in LUPA in the wake of its enactment.

See also: James v. County of Kitsap, 154 Wash. 2d 574, 115 P.3d 286
(2005).

See also: Home Builders Ass’n of Kitsap County v. City of Bainbridge
Island, 137 Wash. App. 338, 153 P.3d 231 (Div. 2 2007).

Case Note:
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In rejecting Petitioners’ argument that permit fees were a “prerequisite” to a land
use decision and not a “land use decision” subject to LUPA, the court noted that
there were “many other prerequisites that must be met before the final decision is is-
sued, but those activities or conditions are all tied to the decision process nonethe-
less, occurring within the processing of the application.” Accepting and adopting
the Petitioners’ argument would, said the court, “divide a land use decision into
component pieces, each of which would arguably support a claim for monetary dam-
ages arising out of the decision process.” The court noted that in prior cases it had
rejected such an argument.

Case Note:

In its decision, the court noted that permit applicants are not without legal recourse
to challenge permit application fees as “unreasonable.” The court noted that LUPA
allows for review procedures “to establish the basis to seek review and bring a chal-
lenge, provided the time limits are met” (which Petitioners failed to meet here).

Referendum Petition—Petitioners
fail to provide ordinance title and
date on zoning referendum
petition

County auditor rejects petition for those failings, but
petitioners argue petition should not be rejected on
“mere technicalities”

Citation: Thompson v. Lynde, 2018 SD 69, 2018 WL 4623400 (S.D. 2018)

SOUTH DAKOTA (09/26/18)—This case addressed the issue of whether
a petitioner’s failure to substantially comply with the express conditions of
the state statute governing the description of the matter to be covered by a
referendum petition required rejection of the referendum petition.

The Background/Facts: In May 2017, the County Commissioners of
Deuel County (the “County™) passed an ordinance (the “Ordinance”) that
amended Wind Energy System (“WES”) zoning requirements. Subsequently,
Doyle Thompson, Debra Huber, Allen Skatvold, and Dennis D. Evenson
(the “Petitioners™) circulated petitions to obtain the necessary signatures to
refer the Ordinance for a special election referendum. Of those three peti-
tions, the County Auditor rejected two for failure to comply with the state
statute governing referendum petition requirements—SDCL 7-18A-17. That
statute requires a referendum petition to include the title and date of passage
of an ordinance. Specifically, it provides that “the petition shall contain the
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title of such ordinance . . . and the date of its passage . . ..” The Auditor
noted that Petition 2 was missing the title of the Ordinance, and Petition 3
was missing the words “Wind Energy Systems (WES) Requirements” from
the title of the Ordinance as well as the date the Ordinance was passed. After
rejecting Petition 2 and 3, the Auditor determined that the Petitioners had
collected on Petition 1 only 19 of the 145 signatures needed for a referen-
dum on the Ordinance.

The Petitioners then sought a writ of mandamus to compel the Auditor to
accept the rejected petitions and schedule a special election on the Ordinance.

The circuit court denied the Petitioners application for a writ of
mandamus. The circuit court concluded that Petitions 2 and 3 were propetly
rejected by the Auditor because they “did not substantially comply with the
statutory requirements of SDCL 7-18A-17.”

The Petitioners appealed. On appeal, they argued that Petition 3 (which
contained 252 signatures) substantially complied with the statutory
requirements. More specifically, they argued that the defects in Petition 3
were “mere technicalities presenting no reasonable risk of confusion, fraud,
or corruption,” and thus Petition 3 was improperly rejected.

DECISION: Judgment of circuit court affirmed.

Rejecting the Petitioners’ argument, the Supreme Court of South Dakota
concluded that because Petition 3 failed to substantially comply with the
requirements of SDCL, 7-18A-17, Petition 3 was properly rejected.

In so concluding, the court acknowledged that SDCL 2-1-11 provides that
petitions for referendum “shall be liberally construed, so that the real inten-
tion of the petitioners may not be defeated by a mere technicality.” For that
reason, the court said that there is a presumption that referendum petitions
" are valid. However, the court also emphasized that statutory requirements
“governing a referendum petition are substantial in character and not merely
requirements of form.” Thus, explained the court, statutory requirements for
such petitions must be “substantially complied with in order to render the
petition valid.” The court further explained that “[s]ubstantial compliance”
means that the statutory requirements must be “followed sufficiently so as to
carry out the intent for which it was adopted.” In other words, substantial
compliance is achieved if the purpose of the statute is served, said the court.

Looking to the facts of this case, the court found that the express condi-
tions of SDCL 7-18A-17 were intended to “ensure that the face of the refer-
endum petition readily informs a prospective signatory of the nature of the
challenged ordinance, the date of its passage, and that the voter’s signature
corresponds to the actual ordinance being challenged.” The court determined
that to excuse compliance with those requirements would “frustrate the stat-
ute’s purposes.” Because Petition 3 failed to substantially comply with the
requirements of SDCL 7-18A-17, the court concluded that Petitioners’ peti-
tion for writ of mandamus, challenging the rejection of Petition 3 was propet.

See also: Baker v. Atkinson, 2001 SD 49, 625 N.W.2d 265 (S.D. 2001 )
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Use/Substantive Due Process/
Equal Rights—After developers’
development plan application is
denied they sue claiming
violations of their constitutional
rights

Developers argue that because they met all guidelines
of the zoning ordinance, the city had no discretion to
deny their application, and thus violated their
substantive due process rights with the denial

Citation: Da Vinci Investment, Limited Partnership v. City of Arlington,
Texas, 2018 WL 4090599 (5th Cir. 2018)

The Fifth Circuit has jurisdiction over Louisiana, Mississippi, and Texas.
FIFTH CIRCUIT (TEXAS) (08/27/18)—This case addressed the issue of

whether a city’s denial of a development plan application violated the
developers’ substantive due process and equal protection rights.

The Background/Facts: In 1991, Da Vinci Investment, Limited Partner-
ship (“Da Vinci”) purchased approximately 12 acres of undeveloped land in
the City of Arlington (the “City”). After that purchase, Da Vinci obtained a
zoning change on the land to “planned development” (“PD”). PD zoning al-
lowed for the property to be developed in accordance with an approved
development plan.

Over several years, Da Vinci sold portions of the land. In 2012, Da Vinci
contracted with Daniel Griffith (“Griffith”) to purchase the sole remaining
tract of land (the “Lot”). That purchase was conditioned upon approval by
the City of a development plan to build a car wash. Under the PD zoning, a
car wash was a permitted use on the Lot. In furtherance of the proposed car
wash and Lot sale, Da Vinci and Griffith submitted a development plan ap-
plication to the City.

The City Council ultimately voted to deny the development plan
application. The City council gave three reasons for the denial: “(1) the plan
failed to mitigate compatibility issues; (2) the plan failed to enhance the
neighborhood; and (3) the plan failed to mitigate the concerns of a majority
of the neighbors.”

In an effort to challenge the development plan application denial, Da
Vinci sued the City. Griffith also sued the City. The two cases were
consolidated. In their cases, Da Vinci and Griffith (hereinafter, collectively,
the “Developers”) argued that in denying their development plan applica-
tion, the City violated their constitutional substantive due process and equal
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protection rights under the Fourteenth Amendment to the United States
Constitution. Among other things, the Fourteenth Amendment provides that
government shall not “deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.”

Here, specifically, the Developers argued that the City Council had “no
discretion to deny [the] development plan because [the Developers] had met
all guidelines set forth in the ordinances,” thus denying their property inter-
est in violation of their substantive due process rights under the Fourteenth
Amendment. They also argued that their equal protection rights were
violated because the City treated their development plan application differ-
ently from others similarly situated without any rational basis for the differ-
ent treatment. The Developers pointed to another car wash use—Cooper
Carwash, which had been approved by the City.

The City filed a motion for summary judgment with the district court,
asking the court to find there were no material issues of fact and to decide
the matter in the City’s favor on the law alone.

The district court granted the City’s motion.
The Developers appealed.
DECISION: Judgment of district court affirmed.

The United States Court of Appeals, Fifth Circuit, first held that the
Developers lacked a constitutionally protected property interest and
therefore there was no substantive due process violation by the City.

In so holding, the court explained that to prevail on a substantive due pro-
cess claim, a plaintiff (such as the Developers here) had to establish that it
held a constitutionally protected property right to which the Fourteenth
Amendment’s due process protection applies. Further, explained the court,
“[t]o have a property interest in a benefit” (as claimed here), a plaintiff must
“have a legitimate claim of entitlement to it.” Importantly, noted the court,
“[i]f the benefit may be granted or denied at the discretion of government of-
ficials, it is not an entitlement.” Thus, if city council members could “grant
or deny [a development plan application] in their discretion,” there would be
no entitlement to the benefit and, therefore, no protected property right.

Here, Da Vinci had argued that the City Council members had no discre-
tion to deny the development plan application because it had met all the
guidelines set forth in the ordinance. The court, however, found no explicit
language in the ordinances requiring, for example, the City Council to grant
a development plan when all guidelines are met. The court determined that
even when all guidelines are met, without “explicitly mandatory language”
requiring approval when all required guidelines are met, the City Council
had discretion to grant or deny the benefit. Accordingly, the court concluded
that given that discretion, the Developers did not have a protected propetty
right in the approval of the development plan, and, without a protected prop-
erty interest, there could be no substantive due process violation. '

The court also held that the Developers’ Equal Protection claim failed.
The court explained that in order to prevail on the claim, the Developers had
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to allege that they had been “intentionally treated differently from others
similarly situated and that there was no rational basis for the differential
treatment.” Although the Developers had claimed that their development
plan application was treated differently from the application of Cooper
Carwash, the court found that: (1) Cooper Carwash was not similarly situ-
ated given different lot sizes, different surrounding areas, different total
uses, and different opposition; and (2) even if it was similarly situated, the
City had a rational basis for the differential treatment—namely to “provide
development which enhances neighborhood areas” (one of the purposes of
the City ordinances).

See also: Town of Castle Rock, Colo. v. Gonzales, 545 U.S. 748, 125 S.
Ct. 2796, 162 L. Ed. 2d 658 (2005).

See also: Village of Willowbrook v. Olech, 528 U.S. 562, 120 S. Ct. 1073,
145 L. Ed. 2d 1060, 30 Envil. L. Rep. 20360 (2000).

Case Note:

Da Vinci had also brought a takings claim against the City, On appeal, the Fifth
Circuit rejected that claim. The court held that although the value of Da Vinci’s
property was “undoubtedly reduced by the denial of its development plan applica-
tion, the zoning and allowable uses of the property never changed.” The property
could still be developed for commercial use—and thus, any reasonably held
investment-backed expectations were not affected by the City enforcing restrictions
in place when such investments were made, said the court.

Use/Short-term Rentals—
Neighbors argue landowner’s
short-term rental of cabin is an
unpermitted zoning use

Landowner points to fact that ordinance does not
prohibit short-term rentals, and claims his use
constitutes a permitted “single[-]family detached
dwelling” use

Citation: Leinberger v. Stellar as Trustee of Deborah E. Stellar Revocable
Trust, 2018 WL 4924786 (Pa. Commw. Ct, 2018)

PENNSYLVANIA (10/11/18)—This case addressed the issue of whether
a landowner’s short-term rental of his cabin was an unpermitted zoning use
in violation of the township’s zoning ordinance.

The Background/Facts: Anthony G. Stellar, Trustee of the Deborah E.
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Stellar Revocable Trust (“Landowner”) owned a 48.1-acre property (the
“Property”) in Lynn Township (the “Township”). The Landowner’s Property
had a cabin, which was used by the Landowner’s family for 70% of the year,
and which was rented to members of the public 30% of the year. The Prop-
erty was located partially within the Township’s Blue Mountain Preserva-
tion (“BMP”) zoning district and partially within the Township’s Agriculture
Preservation (“AP”) zoning district. Both of those districts permitted only a
limited number of uses, including “single[-}family detached dwellings.”

In December 2015, Cheri Ann Leinberger, Matthew S. Leinberger, Daniel
P. Seneca, Kathleen A. Seneca, and William J. Necker (the “Neighbors™)
brought a legal action against the Landowner. The Neighbors sought to
enjoin the Landowner from using his property for short-term rentals, They
argued that short-term rental was not a permitted use in the zoning districts
in which the Property was located.

Ultimately, the trial court concluded that the Landowner’s Property met
the definition of “single[-]family detached dwelling,” a permitted use in the
relevant zoning districts, Finding that the Township’s zoning ordinance
contained no prohibition on short-term rentals, the court concluded that the
use of the Property for short-term rentals was consistent with the zoning
ordinance. :

The Neighbors appealed. On appeal, they again argued that “Landow-
ner’s use of his rural, single-family residentially-zoned property, as a for-
profit business venture involving short-term transient rentals, violated the
zoning ordinance.” They pointed to the fact that the relevant zoning districts
allowed only a limited number of uses, “none of which include[d] operation
of a short-term rental business.” Moreover, they contended that leasing the
Property to “unrelated strangers” under “several-day long booking agree-
ments” did not qualify as a zoning ordinance-permitted single-family resi-
dential use either, ‘

DECISION: Judgment of trial court affirmed.

The Commonwealth Court of Pennsylvania first held that the Property
met the Township’s definition for “single{-]family detached dwelling,” a use
that was permitted in the relevant zoning districts. In so holding, the court
rejected the Neighbors’ contention that the dwelling was not occupied as a
residence for “one family” because of the transient, for-profit nature of the
short-term rentals. Rather, looking at the language of the zoning ordinance,
and broadly interpreting it, the court found that the ordinance defined “fam-
ily” as “one or more individuals living independently as a single housekeep-
ing unit and using cooking facilities and certain rooms in common.” Here,
the court found that the Property was used as a single-family dwelling
because, even when it was rented 30% of the year, the entire dwelling was
rented out and was rented to a maximum of eight occupants.

The court also held that because the zoning ordinance did not expressly
prohibit the Landowner from using his dwelling on the Property for short-
term rentals, that short-term rental use was not prohibited.

Thus, finding that there were no short-term rental prohibitions in the
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Township’s zoning ordinance and that the Property met the definition of
“single[-]family detached dwelling” under the ordinance, the court con-
cluded that the use of the Property for short-term rentals was consistent with
the zoning ordinance.

See also: Shvekh v. Zoning Hearing Board of Stroud Township, 154 A.3d
408 (Pa. Commw. Ct. 2017).

See also: Slice of Life, LLC v. Hamilton Township Zoning Hearing Board,
180 A.3d 367 (Pa. 2018).

See also: Marchenko v. Zoning Hearing Board of Pocono Township, 147
A.3d 947 (Pa. Commw. Ct. 2016).

See also: Reihner v. City of Scranton Zoning Hearing Board, 176 A.3d
396 (Pa. Commw. Ct. 2017).

See also: Albert v. Zoning Hearing Bd. of North Abington Tp., 578 Pa.
439, 854 A.2d 401 (2004).

Case Note;

The Commonwealth Court’s decision here is an “unreported panel decision,” which
is “not binding precedent.”

Zoning News from Around the
Nation

MAINE

Augusta City Councilors recently voted to extend moratoriums that
temporarily ban all retail stores selling either recreational marijuana to adults
or medical marijuana to card-carrying patients. The City Council also voted
to add a new moratorium that temporarily bans medical marijuana caregiv-
ers from selling to patients in all residential zoning districts in Augusta,
Reportedly, given these moratoriums, “the only marijuana sales that could
take place in the city legally under state law would be by caregivers to
patients in the city’s nonresidential zones.” City officials reportedly claim
the moratoriums are in place to give them more time to establish related
regulations,

Source: Press Herald; www.pressherald,.com

MARYLAND

The Montgomery County Council recently passed a zoning text amend-
ment aimed at “increasing the amount of affordable housing in the county in
exchange for providing developers with extra density for multifamily hous-
ing projects.” Specifically, under the text amendment, “developers will be
rewarded for building housing projects with 15 percent or more of housing
units designated as moderately priced,” and, in exchange, the developers
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will be “entitled to more than 22 percent bonus density for their projects,
based on a formula. . ..”

Source: Bethesda Magazine; https://bethesdamagazine.com

NEW YORK

The New York City Council is considering a proposed bill that would es-
tablish a task force to review any properties that have the potential to cast
shadows across city parks. Under the bill, the taskforce would “study the ef-
fect of shadows cast on parks under the jurisdiction of the [Department of
Buildings] by new or proposed building construction,” and “issue recom-
mendations to the mayor (which could include proposed changes to
developments).”

Source: Curbed NY; https.//my.curbed,.com
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Variance—Billboard company
purchases land on which billboards
are banned, and then seeks a use
variance to construct billboard

After zoning board approves variance, city appeals
arguing both that zoning board lacked authority to grant
the variance and that the variance should have been
denied because any hardship was self-created
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Citation: City of Detroit v. City of Detroit Board of Zoning Appeals, 2018
WL 5276473 (Mich. Ct. App. 2018)

MICHIGAN (10/23/18)—This case addressed the issue of whether a board
of zoning appeals had the authority to grant a use variance in an overlay zone.
It also addressed the issue of whether a landowner that had purchased property
on which a use was banned could prove hardship meriting a use variance for
the banned use.

The Background/Facts: In 1999, the City, of Detroit (the “City”’) amended
its zoning ordinance to ban off-site advertising signs in a portion of the City
referred to as the Grand Boulevard overlay zone (the “Overlay Zone”). In
2011, International Outdoor Inc, (“IO”) purchased a small parcel of vacant
property in Detroit that was located within the Overlay Zone. The property
measured 30 feet wide and 184 feet long with an area of 5,520 square feet. In
2015, 1O submitted an application for a permit to erect a billboard on the
property. The City’s planning department denied the application, referencing
the Overlay Zone ban on off-site advertising signs. IO then appealed to the
City’s Board of Zoning Appeals (“BZA”), seeking a hardship variance.

In seeking the hardship variance, IO claimed that the City’s “ordinance
scheme rendered the property unfit for any reasonable or economically feasible
use due to its size and shape.” IO argued that one of the only possible uses for
the property would be for a billboard. The BZA agreed that this hardship war-
ranted a use variance, and thus granted the 1O its requested variance.

The City appealed the BZA’s decision to circuit court, The City argued first
that the BZA did not have the authority to grant the variance in an overlay
zone. The City further argued that, even if the BZA had such authority, 10’s
act of purchasing the property with knowledge of the ban on off-site advertis-
ing, self-created the hardship at issue, thus barring the variance request.

DECISION: Judgment of Circuit Court affirmed.

The Court of Appeals of Michigan first held that the BZA had the authority
to grant a variance in an overlay zone. Looking at Michigan statutory law
defining a board’s authority to grant a use variance (see MCL 125.3604) and
prior case law, the court noted that a board of zoning appeals “has the author-
ity to vary or modify any zoning ordinance to prevent unnecessary hardship if
the spirit of the ordinance is observed, the public safety is secured, and
substantial justice is done.” The court also noted that under the City’s ordi-
nances, the BZA here had “broad power” to provide relief for any landowner
who proves economic hardship. Further, the court found nothing in the the
City’s ordinances prohibited the BZA from granting a use variance in the
Overlay Zone. Moreover, the court found that to bar the BZA from granting
any variance in the Overlay Zone “may interfere with the purpose and intent”
of the City’s zoning code, which was to “guide and regulate the appropriate
use or development of all land . . ..” Thus, the court concluded that the BZA
had the authority to grant a variance to IO for the erection of a billboard, “so
long as IO could prove an unnecessary hardship.”

The court next concluded that IO could prove that unnecessary hardship.
The court explained that to prove hardship, IO had to show substantial evi-
dence of the following: “(1) the property [could] not reasonably be used in a
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manner consistent with existing zoning, (2) [I0’s] plight [was} due to unique
circumstances and not to general conditions in the neighborhood that may
reflect the unreasonableness of the zoning, (3) [the billboard use] authorized
by the variance [would] not alter the essential character of a locality, and (4)
the hardship [was] not the result of [IO’s] own actions.” The parties did not
dispute the first three elements of this hardship test, but did dispute the fourth.
Specifically, the City argued that IO created the hardship it now complained of
by purchasing property with the knowledge that billboards were prohibited on
the property. IO and the BZA argued that 1O did not physically alter the prop-
erty so as to create the hardship at issue, and that IO could thus seek any vari-
ance the law permitted and should not be limited just because it purchased the
property with knowledge of the banned use.

The court acknowledged that on the basis of the “self-created hardship
rule,” a zoning board must deny a variance “when a landowner or predecessor
in title partitions, subdivides, or somehow physically alters the land after the
enactment of the applicable zoning ordinance, so as to render it unfit for the
uses for which it was zone.” In other words, the court said that a landowner “is
not entitled to a hardship variance if the parcel has a reasonable use under the
zoning ordinance and the landowner’s subsequent act of splitting the property
renders the property unfit for the uses for which it was zoned.” But the court
found such circumstances were not present here, and so the rule requiring a
variance denial did not apply. The court specifically “decline[d] to extend the
self-created hardship rule to all instances where a landowner simply purchases
the property with knowledge of an ordinance’s applicable restriction.” In other
words, the court concluded that 10’s purchase of the property with knowledge
of the ordinance banning billboards did not preclude the BZA from granting
the use variance. The court further concluded that the variance was properly
granted because “IO proved an unnecessary economic hardship meriting relief
under MCL 125.3604(7).”

See also: Johnson v. Robinson Tp., 420 Mich. 115, 3’59 N.W.2d 526 (1984).

See also: Bierman v. Taymouth Tp., 147 Mich. App. 499, 383 N.-W.2d 235
(1985).

See also: Crydermanv. City of Birmingham, 171 Mich. App. 15, 429 N-W.2d
0625 (1988).

Due Process—City issues
ordinance violation to property
owner six months after violation is
recorded

Property owner argues this delay in issuing citation
violated her due process rights

Citation: Tucker v. City of Chicago, 2018 WL 5095151 (7th Cir. 2018)
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The Seventh Circuit has jurisdiction over Illinois, Indiana, and Wisconsin.

SEVENTH CIRCUIT (ILLINOIS) (10/19/18)—This case addressed the is-
sue of whether a municipality violated a property owner’s due process rights
as a result of a delay in issuing a citation for a municipal ordinance violation.

The Background/Facts: In 2015, Nanette Tucker (“Tucker”) purchased
from the City of Chicago (the “City”") a vacant lot on her neighborhood block.
Tucker intended to convert the lot into a community garden. In June 2015, a
City inspector determined that Tucker’s property was in violation of the City’s
yard weed ordinance, which required all weeds not exceed an average height
of 10 inches. The inspector took two photographs of Tucker’s lot from the
street to document the vegetation.

Six months later, in December 2015, Tucker received notification of the al-
leged June yard weed ordinance violation. Subsequently, Tucker appeared at a
hearing before an administrative law judge to contest the alleged violation.
Tucker argued that the the City failed to present evidence of the “average
height” of the weeds in order to prove violation of the City ordinance. Tucker
testified that her practice was to have the property “cut and cleaned” every
other week. She presented no other evidence to the administrative law judge.

The judge ultimately ruled in favor of the City and imposed a $640 fine
against Tucker.

Tucker paid the fine under protest. She then filed a putative class action
against the City. In that action, she alleged that the City’s six-month delay in
notifying her of the yard weed citation unconstitutionally denied her due
process.

The Fourteenth Amendment to the United States Constitution provides that
no State shall “deprive any person of life, liberty, or property, without due pro-
cess of law.” (U.S. Const, amend. XTIV, § 1.)

The district court dismissed Tucker’s claim. The court found that Tucker
had failed to state a plausible claim that the City denied her of due process.

Tucker appealed.
DECISION: Judgment of district court affirmed.

The United States Court of Appeals, Seventh Circuit, held that the six-
month delay between the City property inspection and the City’s notice to
Tucker of the municipal ordinance violation did not violate Tucker’s due pro-
cess rights.

In so holding, the court explained that to succeed on her procedural due
process claim, Tucker would have to show: (1) deprivation of a protected
interest; and (2) insufficient procedural protections surrounding that
deprivation.

While Tucker acknowledged that she received a hearing on the alleged mu-
nicipal ordinance violation, she argued that here there was a “prehearing denial
of due process.” Tucker asserted that the City’s delay in issuing her notice of
the alleged violation caused her “prejudice in that she was unable ‘to make
any measurements of the average height of the vegetation on her lot at or near
the time of inspection’ or to use ‘photographs taken contemporaneously with
the date of the alleged violation.”” In other words, she argued that the delay in
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notifying her of the alleged violation prevented her from compiling contempo-
raneous evidence that may have countered the violation allegation.

The court rejected Tucker’s arguments. The court determined that accept-
ing Tucker’s prejudice argument “would place a near instantaneous notice
mandate on the [Clity.” And the court noted that even if it were “helpful” if al-
leged violators were provided notice more quickly, whether there was a due
process violation was dependent on whether “the existing procedures ‘present
an unreasonable risk of an erroneous deprivation’ of due process.” Acknowl-
edging that Tucker “may have been able to mount a better defense had she
known immediately of the June [ ] citation,” the court found that the hearing
she did receive six months later “did not present an unreasonable risk of an er-
roneous deprivation.” In conclusion, finding Tucker failed to point to any
authority requiring immediate prosecution of a municipal ordinance violation
(such as a statute of limitations in the City’s weed ordinance) and failed to
demonstrate actual and substantial prejudice caused by the delayed prosecu-
tion, the court determined that Tucker “failed to plausibly allege a due process
claim based on the six months between the inspection of her property and the
issuance of the citation.” In sum, the court held that “[a]lthough a six[-]month
delay between inspection and citation may not be a model of administrative
efficiency, the delay in this case did not violate the Constitution.”

See also: Cochran v. Illinois State Toll Highway Authority, 828 F.3d 597
(7th Cir. 2016).

Case Note:

Tucker had also argued that the City “mis[-Jenforced” the City’s weed ordinance
because it only required inspectors to determine whether some weeds exceeded 10
inches, while the plain text of the ordinance required an “average height” of the of-
Jending weeds exceed 10 inches. The court refused to address that issue, noting that
federal due process protection “is not a guarantee that state governments will apply
their own laws accurately.” The court suggested that if Tucker believed the administra-
tive law judge’s interpretation of the ordinance was legally incorrect, she could have
appealed her fine to lllinois’ state courts. -
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Substantive Due Process/Spot
Zoning/Oil and Gas Well Use—
Township’s zoning ordinance
allows oil and gas well operations
by right in all zoning districts

Landowners contend ordinance amounts to illegal spot
zoning and violates the Pennsylvania Municipalities
Planning Code by allowing incompatible uses in the same
zoning districts

Citation: Frederick v. Allegheny Township Zoning Hearing Board, 2018 WL
5303462 (Pa. Commw. Ct. 2018)

PENNSYLVANIA (10/26/18)—This case addressed the issue of whether a
township’s zoning ordinance allowing oil and gas well operations in all zoning
districts violated substantive due process by instituting illegal spot zoning. It
also addressed whether such an ordinance violates the Pennsylvania Munici-
palities Planning Code by placing public health and safety at risk and by al-
lowing incompatible uses to take place in zoning districts.

The Background/Facts: In December 2010, Allegheny Township (the
“Township™) enacted Zoning Ordinance 01-2010 (the “Ordinance”). The
Ordinance made oil and gas development “a permitted use by right in all Zon-
ing Districts” in the Township. That use by right was subject to numerous
standards or conditions felated to road safety, land clearing, security measures,
emergency planning, and noise and light controls. The Ordinance also required
gas well operators comply with all federal and state permitting requirements,
including permits from the Pennsylvania Department of Environmental
Protection (“DEP”).

In October 2014, the Township issued a “zoning compliance permit” to
CNX Gas Company (“CNX”) to develop an unconventional gas well on prop-
erty located in the Township’s R-2 Zoning District. The R-2 Zoning District
was an agricultural-residential use district. The property (the “Property”) on
which CNX planned to develop the unconventional well was: owned by a
family-owned farm, Northmoreland Farms, LP.

Dolores Frederick, Patricia Hagaman, and Beverly Taylor (collectively, the
“Objectors”) all lived near the Property. The Objectors filed with the
Township’s Zoning Hearing Board (the “Board”) a challenge to the Ordinance.
The Objectors argued that the Ordinance violated substantive due process and
the Pennsylvania’s Municipalities Planning Code (“MPC”) by placing public
health and safety at risk and by allowing incompatible uses to take place in
zoning districts. They also argued that the Ordinance “improperly instituted il-
legal spot zoning in violation of substantive due process” by failing to desig-
nate uses within the same district that were compatible. They maintained that
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an unconventional gas well use was not a use compatible with agricultural-
residential use. They expressed concerns that the gas well would impact water
wells and the local water supply, would present noise and light poltution
nuisances, would result in traffic inconveniences, and would decrease their
property values,

Ultimately, the Board rejected Objectors’ challenges to the substantive va-
lidity of the Ordinance. The Board concluded that the Ordinance comported
with the MPC and promoted the public healthy, safety, and welfare of the
Township “by permitting [Township citizens] to benefit economically from oil
and gas resources and royalties, in order to help their livelihood and way of
life” (such as by allowing farmers to benefit financially through oil and gas
well leases, which in turn allowed them to keep their land in farming). The
Board also rejected Objectors’ ¢laim that the Ordinance instituted a scheme of
impermissible “spot zoning,” noting that the Ordinance allowed oil and gas
development by right in all districts and not in one “spot” singled out for
special treatment.

Objectors appealed. The trial court affirmed the Board’s decision.
Objectors again appealed.
DECISION: Judgment of trial court affirmed.

The Commonwealth Court of Pennsylvania first held that the Ordinance did
not violate substantive due process. ’

In so holding, the court explained that the Ordinance would be found to be
a valid exercise of the police power of zoning if it promoted “public health,
safety or welfare,” and its regulations were “substantially related to the
purpose the ordinance purports to serve . . . .” The court explained that when
performing a substantive due process analysis, as it was tasked to do here, it
must “balance the public interest served by the zoning ordinance against the
confiscatory or exclusionary impact of regulation on individual rights . . ..”
The court further explained that the party challenging the constitutionality of
certain zoning provisions (i.e., here, the Objectors) must establish that the
zoning provisions are “arbitrary, unreasonable and unrelated to the public
health, safety, moral and general welfare,” Where the validity of zoning provi-
sions are debatable, the zoning board’s judgment “must control,” said the
court.

Here, the court determined that the Objectors failed to prove that the
Ordinance violated substantive due process. The court found that the Objec-
tors lacked evidence with probative value. The court found that the Objectors
had merely speculated on possible harm: The Objectors also had argued that a
gas well was “incompatible with and must be segregated from the other uses
in the R-2 Zoning District,” but the court disagreed. In fact, to the contrary, the
court concluded that the Ordinance “preserve[d] the protected ‘rights of prop-
erty owners’ to realize the value of their mineral deposits but without causing
cognizable injury to their neighbors.” Accordingly, the court concluded that
the Ordinance did not violate substantive due process.

The court also held that the Ordinance did not, as the Objectors had argued,
violate the MPC by placing health, safety, and general welfare at risk. The
MPC requires zoning ordinances promote, protect and facilitate the public
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health, safety, morals, and the general welfare. (See MPC Section 604). The
court noted that the Board had found that natural gas development was a com-
patible use in the R-2 District, and the court found that Objectors had “pre-
sented only conclusory arguments without reference to enumerated uses al-
lowed in the R-2 District and how oil and gas drilling [was] incompatible with
those uses.” Accordingly, the court concluded that the Objectors’ MPC viola-
tion claim also failed.

See also: Gorsline v. Board of Sup’rs of Fairfield Tp., 123 A.3d 1142 (Pa.
Commw. Ct. 2015), appeal granted, 635 Pa, 591, 139 A.3d 178 (2016).

See also: Robinson Tp., Washington County v. Com., 623 Pa. 564, 83 A.3d
901, 181 O.G.R..102 (2013).

Case Note:

The Objectors had also challenged the Ordinance as not comporting with the
Environmental Rights Amendment, in Article I, Section 27 of the Pennsylvania
Constitution. The Board rejected that challenge. The Commonwealth Court of
Pennsylvania also rejected that claim. The court found that the Objectors failed to
prove the Ordinance was a law that “unreasonably” impairs their rights under the
Environmental Rights Amendment. In reaching that conclusion, the court stated that
Objectors’ complaints about the “purported harm to the environment” from the opera-
tion of the gas well were better addressed to the DEP than the Board. The court noted
that “a municipality may use its zoning power only to regulate where mineral extrac-
tion takes place” and “not . . . how the gas drilling will be done.”

Case Note:

In its decision, the court expressed being “confound[ed]” by “Objectors’ objectives in
this litigation.” The court noted that were Objectors to succeed in invalidating the
Ordinance, oil and gas operators would be released from conditions related to noise,
lighting, hours, security, and dust. Without the Ordinance, CNX would no longer need
a permit to operate the gas well, said the court. “Objectors’ proper recourse is to elect
a different board of supervisors to achieve their objective of keeping oil and gas drill-
ing out of the R-2 District,” suggested the court.
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Due Process/Vagueness—Property
contends city approval of access
road on public right-of-way outside
of his business violates his
substantive and procedural due
process rights

Property owner argues that access road will lead to
congestion and traffic, destroying his business and
posing a public safety hazard

Citation: Wayne Watson Enterprises, LLC v. City of Cambridge, 2018 WL
5099629 (6th Cir. 2018)

The Sixth Circuit has jurisdiction over Kentucky, Michigan, Ohio, and
Tennessee.

SIXTH CIRCUIT (OHIO) (10/19/18)—This case addressed the issue of
whether a business/property owner’s procedural and due process rights were
violated when a city authorized an access road on the public right-of-way,
which would potentially increase traffic in front of the property owner’s
business. More specifically, the case addressed whether the business/property
owner had a “property interest” that was deprived by the approval of the ac-
cess road.

The Background/Facts: Wayne Watson was the owner and sole member
of Wayne Watson Enterprises, LLC (collectively, “Watson™). Watson owned
two parcels of land along Route 209 in the City of Cambridge (the “City”). On
his land, Watson operated a car wash business. Next to Watson’s business was
a Wendy’s Restaurant. Relevant here, prior to the fall of 2014, at the head of
Watson’s parcel, situated nearest to the Wendy’s Restaurant was a traffic light,
which permitted Watson’s customers to make a protected left turn onto Route
209.

In the fall of 2014, Wendy’s operators submitted to the City a site plan for a
proposed demolition and reconstruction of the restaurant. The plan included a
proposed connection of the right-of-way, which would allow Wendy’s custom-
ers to make the protected left turn onto Route 209. This proposed construction
was referred to as the “access road.” This proposed access road was to be lo-
cated entirely in the public way, in the vicinity of the Wendy’s Restaurant.

In October 2014, the City approved an ordinance (the “Ordinance”) which
authorized construction of Wendy’s proposed access road. Watson received no
individual notice of the meeting at which the Ordinance was approved. Later,
Watson brought a legal action challenging the constitutionality of the approval
of the access road. Specifically, Watson argued that his constitutionally
protected procedural and due process rights were violated. The Fourteenth
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Amendment to the United States Constitution provides that no State shall
“deprive any person of life, liberty, or property, without due process of law.”
(U.S. Const. amend. XIV, § 1.) Here, Watson argued that his procedural due
process rights were violated because he didn’t receive advanced individual
notice of the meeting at which the City approved the access road. As to
substance, he argued that the Ordinance (as well as another later-adopted
ordinance that authorized “the establishment of access roads in the City”) was
unconstitutionally vague. He also maintained that the access road would de-
stroy his business and pose a public safety hazard because it would lead to
congestion and traffic,

Finding there were no material issues of fact in dispute, and deciding the
matter based on the law alone, the district court issued summary Judgment in
favor of the City.

- Watson appealed.
DECISION: Judgment of district court affirmed.

The United States Court of Appeals, Sixth Circuit, held that Watson’s
procedural and due process claims failed because Watson had no property
interest that was being deprived. The court explained that both procedural and
substantive due process claims required Watson to show that he had a property
interest that was being deprived. Specifically, explained the court, to establish
a procedural due process violation under 42 U.S.C.A. § 1983, Watson had to
show: (1) that he had life, liberty, or property interest protected by the Due
Process Clause of the Fourteenth Amendment; (2) that he was deprived of this
protected interest within the meaning of the Due Process Clause; and (3) that
the City did not afford Watson adequate procedural rights prior to depriving
him of his protected interest. In other words, the court said that to succeed on
his substantive due process claim, Watson must show that an “arbitrary and
capricious government action deprive[d] [him] of a constitutionally protected
property interest.”

Watson had claimed he had property interests in the use and enjoyment of
his property, the safe operation of his business, and in safe access to and from
the car wash. The court acknowledged that those claimed property rights were,
generally, recognized by courts, including: the right to acquire, use and dispose
of property; the right to do business; and.a private right of access, for the
purpose of ingress and egress, from private property to a public road. However,

the court found that Watson’s property rights were not impacted under the .

facts of the case. The court found that the proposed access road sat entirely
within the public right-of-way, which was “not Watson’s property to use or
enjoy,” The court also found that the City had not imposed a regulation on
Watson or limited his business operation. And, the court found that although
the access road might make travel “inconvenient” for Watson and his custom-
ers, it would not “substantially impair” their access to and from his business
via the public right-of-way. In other words, the court concluded that “because
the right-of-way [was] not part of Watson’s property, and because any prop-
erty interest he [did] have [would] not be deprived, Watson received all the
process he was due through the general public notice of the [Clity [Clouncil
meeting.” Accordingly, the court concluded that Watson’s procedural and
substantive due process claims failed.
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The court also rejected Watson’s claims that the ordinances authorizing ac-
cess roads in the City were unconstitutionally vague as applied to Watson. The
court rejected those claims finding that the ordinances did not regulate
Watson’s conduct in any way. Rather, found the court, the ordinances simply
permitted access roads and the creation of a particular access road over a pub-
lic right-of-way in the vicinity of Watson’s property.

In summary, the comt concluded that Watson had not been deprived of a
property interest nor was he subjected to any vague law within the meaning of
the Due Process Clause of the Fourteenth Amendment.

See also: State ex rel. Merritt v. Linzell, 163 Ohio St. 97, 56 Ohio Op. 166,
126 N.E.2d 53 (1955).

Zoning News from Around the
Nation

HAWAII

The Hawaii County Council Planning Committee recently advanced a bill
to regulate the “Big Island’s” short-term vacation rentals. With its vote, the
committee recommends Bill 108, which will next go before the full County
Council. Among other things, Bill 108, “defines where short-term vacation
rentals would be allowed, establishes regulations for their use, and provides a
way for an owner or operator to obtain a nonconforming use certificate that
would allow them to operate in a non-permitted district.”

Source: Big Island Video News; www.bigislandvideonews.com

MARYLAND

The Montgomery County Council appears to have tabled a “long-awaited
vote on proposed legislation that would allow small cell antennas into residen-
tial area.” The bill would allow small cell antennas that are 12 to 20 cubic feet
in size, attached to an existing utility pole or as part of a new replacement
pole. A recent amendment to the bill provides that replacement poles would be
a conditional use.,

Source: Bethesda Magazine; https.//bethesdamagazine.com
WASHINGTON, DISTRICT OF COLUMBIA

In late October, the D.C, Council asked the city’s zoning commission to
amend zoning laws to make short-term rental use legal. The zoning commis-
sion has now asked the D.C. Office of Planning to study the issue and make
recommendations. Meanwhile, the D.C. Council reportedly intends to vote on
a short-term rentals bill in November. Under current D.C. law, residential
district property owners may not rent their homes on a short-term basis of
fewer than 30 days.

Source: Washington Post; www.washingtonpost.com
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