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The carry ing and display of signs and banners, no less than the raising of a flag, is a  natural and appropriate means of conv eying 

informat ion and opinion,1 and, hence, unqualified municipal prohibit ion of this practice in relig ious activities whether on the 

streets, in parks, or elsewhere, is unconstitutional as impairment of freedoms of relig ion, speech and the press,2 unless the 

restriction reasonably is designed, operates, or is applied to prevent the obstruction of traffic or danger to the public hea lth, 

safety, morals or welfare.3 There are numerous cases every year lit igating First Amendment cases based on the display of 

religious signs, symbols and displays on governmental property.4
 

  

A charter amendment approved by the voters of a city accepting a cross, located in a municipal park as a memorial to war 

veterans, may satisfy the requirement of a secular purpose so that the display of such a cross is not a violation of constitu tional 

restraints against establishment of relig ion despite the fact that a cross is a relig ious symbol,5 but it has been held that a city’s 

30-year practice of arranging the window b linds, or illuminating the windows, of its city hall tower in the form o f a cross on 

certain religious holidays constituted proscribed action respecting an establishment of religion subject to injunction.6 Similarly, 

a county seal bearing a Lat in cross and the Spanish motto, “Con Esta Vencemos,” violates the First Amendment’s guarantee of 

the separation of church and state.7 In another example,a steel cross recovered from the wreckage of the World  Trade Center 

that was placed at the National September 11 Memorial and Museum had a secular purpose of demonstrating how those at the 

World Trade Center during the attack coped with the devastation they witnessed during the rescue and recovery effort.8 A 

municipality does not violate the Establishment Clause by displaying a Ten Commandment monument donated to it by a 

secular organization that also contains other nonsectarian symbols.9 However, with other symbols it  is not so clear as to whether 

or not it constitutes a relig ious symbol for purposes of an Establishment Claus e analysis.10 Adding nonsecular items to a 

religious display does not cleanse the display of its sectarian qualit ies.11 In determining whether the Establishment Clause has 

been violated, courts have generally applied the Lemon test.12 Under Lemon, the Establishment Clause is violated if: the 

governmental action in question does not have a secular purpose; its principal or primary effect advances or inhibits religion; or 
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the action fosters an excessive government entanglement with religion.13 A county board’s decision to authorize the inscription 

of “In God We Trust” on the facade of a county government center was held to have a legitimate and non -pretextual secular 

purpose, namely to depict national motto.14 In determining whether government endorses religion, the following variables have 

been considered: 

  (1) the location of the display; 

  (2) whether the display is included in a larger setting with other nonreligious items;  

  (3) the religious intensity of the display; 

  (4) whether it is shown in connection with a secular holiday; 

  (5) the degree of public participation in the ownership and maintenance of the display; and  

  (6) the existence of disclaimers of public sponsorship of the display.15
 

  

The test a court applies to these factors is whether they would convey the message of government endorsement to a “reasonable 

observer.”16
 

  

In some cases, courts must draw fine d istinctions.17 One such distinction is whether the area of controversy is a traditional public 

forum. Generally speaking, for First Amendment purposes, the court looks to whether the area has physic al characteristics of 

traditional public forum, whether its use was eminently compatible with expressive activity, and whether it has historically been 

used for expressive activity.18 The court also looks to whether the area is a combination  of three prototypical examples of 

traditional public fo ra, streets, sidewalks, and parks.19 A display of a creche inside a county courthouse may, given its particular 

setting, have the effect of endorsing religious beliefs and thus be impermissible.20 However, a menorah that is displayed in front 

of a municipal building next to a Christmas tree and a sign saluting liberty does not, viewed in this context, endorse any 

particular religious belief and thus, such a display is permissible.21 In sum, in determining whether or not the display’s primary 

effect advances or inhibits religion, the second prong of the Lemon test discussed above, the court focuses on the physical 

setting of the display at issue.22 Government promotes relig ion as effectively when it fosters a close identification of its powers 

and responsibility with those of any, or all, religious denominations, as when it attempts to inculcate specific relig ious 

doctrines. If this identificat ion conveys a message of government indorsement or disapproval of religion, a core purpose of the 

Establishment Clause is violated.23 Accordingly, a government practice that has the effect of impeding indiv iduals from making 

free choices in religious matters by appearing either to embrace or reject a particu lar relig ion violates the Establishment 

Clause.24 Although the Federal Constitution does not forbid a display of a creche along with othe r holiday symbols in a park 

adjoining city hall, even though the city is consequently closely associated in the public mind with such display, the 

Constitution does forbid a city to display a creche as a centerpiece of a display located inside city hall since the display of such 

an isolated religious symbol at the center of government unavoidably demonstrates the city’s support for that particular religion 

in violation of the Establishment Clause.25 The proper court approach is to look at the context of the ensemble, and more 

important, the context of the secular holiday the government observes, which  is the controlling consideration. Details that 

would be important to interior decorators do not spell the difference between constitutionality and unconstitutionality. Thus, 

where the display was outdoors, and passersby would see a grouping of symbols, most of which are secular, such a nativity 

scene display on the lawn of the village hall during the Chris tmas season does not violate the Establishment Clause.26 A 

municipal taxpayer has standing to challenge the constitutionality under the Establishment Clause of a municipally authorized  

Christmas display.27
 

  

In the case of a traditional public forum, a municipality may regulate the content of expression only if such a restriction is 

necessary, and narrowly drawn to serve a compelling state interest. Consequently, a religious symbol may be displayed in a 

public forum if no compelling state interest is implicated.28
 

  

Regulations of speech in nonpublic or limited public fora are subject to the more deferential reasonableness standard under First 

Amendment analysis.29 Although a speaker may be excluded from a nonpublic fo rum if he or she wishes to address a topic not 

encompassed within the purpose of a forum, or if he or she is not a member of the class of speakers for whose benefit the forum 

was created, the government violates the First Amendment when it denies access to a speaker solely to suppress the point of 

view that he or she espouses on an otherwise includible subject.30 Problems arise when the government allows some private 

speech on the property. If the government permits secular d isplays on nonpublic fora, it  cannot ban displays discussing 

otherwise permissible topics from a religious perspective.31
 

  

In one case, a  county’s restriction on use of a mall for county residents was held to serve no compelling interest a nd was not 

narrowly tailored to achieve significant state interest. This non-resident wanted to erect a creche on the mall property.32 The 
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exclusion from a trad itional public forum on basis of speaker-identity is valid only where exclusion is necessary to serve a 

compelling state interest and the exclusion is narrowly drawn to achieve that interest.33
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§ 24:446.Display of signs, symbols, and the like, 7 McQuillin Mun. Corp. § 24:446 (3d ed.)   
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Municipal corporate seals’ validity under the Establishment Clause and Free Exercise Clause of the federal constitution, 

see § 6:1. 
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