NOTICE OF MEETING
SAN LUIS POLICE DEPARTMENT PUBLIC SAFETY PERSONNEL LOCAL
RETIREMENT BOARD
In accordance with §38-431.01 of the Arizona Revised Statutes of the State of Arizona, notice is hereby given to the Board and
to the general public that the San Luis Police Department Public Safety Personnel Local Retirement Board will hold a meeting at
11:00 a.m., on Monday November 2, 2020. The meeting will take place at the City Council Chambers, located at 1090 E. Union
Street, San Luis, Arizona, 85349.

In accordance with the Americans with Disabilities Act (ADA) and Section 504 of the Rehabilitation Act of 1973, the City of San
Luis does not discriminate on the basis of disability in the admission of or access to, or treatment of employment in its
programs, activities, or services. For information regarding rights and provisions of the ADA or Section 504, or to request
reasonable accommodations for participation in City programs, activities or services contact: ADA/Section 504 Coordinator, City
of San Luis Human Resources Department, 1090 E. Union Street, San Luis, Arizona, 85349; (928) 341-8520.

Notice is hereby given that pursuant to A.R.S. §1-602.A.9, subject to certain specified statutory exceptions, parents have a right
to consent before the State or any of its political subdivisions make a video or audio recording of a minor child. Meetings of the
Board are audio and/or video recorded, and, as a result, proceedings in which children are present may be subject to such
recordings. Parents, in order to exercise their rights, may either file written consent with the City Clerk to such recordings or take
personal action to ensure that their child or children are not present when a recording may be made. If a child is present at the
time a recording is made, the City will assume that the rights afforded parents pursuant to A.R.S. §1-602.A.9 have been waived.

THIS NOTICE IS GIVEN BY:

/s/ Michelle Boucher, Administrative Coordinator

AVISO DE JUNTA
SAN LUIS POLICE DEPARTMENT PUBLIC SAFETY PERSONNEL LOCAL
RETIREMENT BOARD

De acuerdo con los Estatutos del Estado de Arizona A.R.S. §38-431.01, se le informa a los miembros de la Mesa Directiva y al
publico en general que el San Luis Police Department Public Safety Personnel Local Retirement Board, tendran una junta a las
11:00 a.m., el dia Lunes, 2 de Noviembre del 2020. La junta se llevara a cabo en la Sala del Cabildo, ubicada en el 1090 E.
Union Street, San Luis, Arizona, 85349.

De acuerdo con el Acta de Americanos con Discapacidades y la Seccion 504 del Acta de Rehabilitacion del 1973, la Ciudad de
San Luis, Arizona no discrimina por causa de discapacidad la admision y acceso a sus programas, actividades, servicios o en
el trato en cuanto a empleo. Para mas informacion referente a derechos y provisiones del Acta de Americanos con
Discapacidades o Secci6n 504, o para solicitar adaptaciones qua sean razonables para la participacion en programas,
actividades o servicios de la Ciudad, contactar al: Coordinador del Acta de Americanos con Discapacidades/SecciOn 504,
Departamento de Recursos Humanos de la Ciudad de San Luis, Arizona, ubicado en el 1090 E. Union Street, San Luis,
Arizona, 85349; (928) 341-8520.

Por medio de este aviso y de acuerdo con los Estatutos del Estado de Arizona A.R.S §1-602.A.9, sujeto a ciertas excepciones
reglamentarias, los padres de familia tienen el derecho de dar el consentimiento ante el Estado o cualquiera de sus
subdivisiones politicas para hacer una grabacion de audio o video de su hijo menor de edad. Las juntas de la Mesa Directiva
se graban en audio y/o video y como resultado, el hecho de que hays menores presentes puede ser sujeto a que sean
grabados. Para que los padres de familia puedan ejercer sus derechos pueden dar el consentimiento por escrito con la
Secretaria de la Ciudad a tal grabacion, o tomar accion personal para asegurarse que su hijo menor no este presente cuando
la grabacion se lleve a cabo. Si un menor de edad este presente en el momento de la grabacion, la Ciudad asumira que los
padres de familia estan cediendo los derechos sobre una posible grabacion de acuerdo con los Estatutos del Estado de
Arizona A.R.S. §1-602.A.9.

ESTE AVISO ES DADO POR:

/fl Michelle Boucher, Coordinadora Administrativa

November 2, 2020
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AGENDA
San Luis Police Department
Public Safety Personnel
Local Retirement Board
San Luis Council Chambers
1090 E. Union Street
San Luis, Arizona 85349
November 2, 2020
11:00 a.m.

The November 2, 2020, San Luis Police Department Public Safety Personnel Local Retirement Board
meeting, for the safety of the public during the COVID-19 pandemic, will not have in-person attendance
for members of the public.
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However, members of the public may listen to the meeting’s live audio stream on the City of San Luis’
website https://sanluisaz.gov/listenlive. Recordings of the meetings will be available on the City’s website
https://sanluisaz.gov/listenlive after the meeting.

Open meetings conducted remotely through technological means are permissible under the March 13,
2020, Arizona Attorney General opinion titled, “Re: Concerns Relating to Arizona’s Open Meeting Law
and COVID-19” and following the Mayor’s March 18, 2020, Continued Declaration of Emergency and
Amended Order-Coronavirus Disease-19 and City Council’s Order 2020-7 which closed all city buildings
and facilities (except the Municipal Court) to public access.

Por la seguridad del publico durante la pandemia COVID-19, no habra asistencia en persona para los
miembros del publico en la junta regular de Mesa Directiva Local de Jubilaciones del Personal de
Seguridad Publica del Departamento de Policia de San Luis

del 2 de Noviembre del 2020.

Sin embargo, los miembros del publico pueden escuchar el audio en vivo de la reunion transmitido en el
sitio web de la Ciudad de San Luis https://sanluisaz.gov/listenlive . Las grabaciones de las reuniones
estaran disponibles en el sitio web de la Ciudad https://sanluisaz.gov/listenlive después de la reunion.

Las reuniones abiertas realizadas de forma remota a través de medios tecnoldgicos estan permitidas
bajo la opinién del Fiscal General de Arizona del 13 de marzo de 2020 titulada "Re: Preocupaciones
relacionadas con Open Meeting Law de Arizona y COVID-19" y después de la Declaracion de
Emergencia Continua del 18 de marzo de 2020 del alcalde y Orden modificada-Enfermedad de
Coronavirus-19 y Orden del Ayuntamiento 2020-7 la cual cerré todos los edificios e instalaciones de la
ciudad (excepto en la Corte Municipal) al acceso publico, para proteger la salud y la seguridad publica y
reducir la transmisién de la Enfermedad de Coronavirus 2019 (COVID- 19).

PLEASE TAKE NOTICE THAT MEMBERS OF THE BOARD WILL ATTEND EITHER IN PERSON,
TELEPHONE, OR VIDEO CONFERENCE COMMUNICATION. THE CHAIR OR ACTING CHAIR FOR
THIS MEETING MAY CHANGE THE ORDER OF THE ITEMS; IF AUTHORIZED BY LAW AND BY A
MAJORITY VOTE OF A QUORUM OF BOARD MEMBERS PRESENT, AN EXECUTIVE SESSION
WILL BE HELD IMMEDIATELY FOLLOWING THE VOTE IN ACCORDANCE WITH A.R.S.
§38-431.03(A) AND THE MEETING WILL BE TEMPORARILY RECESSED WHILE THE BOARD
RETIRES TO EXECUTIVE SESSION WHICH WILL NOT BE OPEN TO THE PUBLIC.

1. CALL TO ORDER/ROLL CALL

2. PRESENTATION

November 2, 2020
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2. A.

3.A.

4 A

Presentation regarding the approval of newly elected Sgt. Alan Guevara to serve on the San
Luis Police Department Public Safety Personnel Local Retirement Board. (Tadeo A. De La
Hoya, Chairman)

CONSENT AGENDA

All matters are considered to be routine by the Commission and will be enacted by one
motion. If discussion is desired, that item will be removed from the Consent Agenda and will
be considered separately.

MINUTES OF
-Special Board meeting held July 3, 2019

DISCUSSION AND POSSIBLE ACTION ITEM:

Discussion and possible action on any and all matters regarding new membership
application, Police Officer Carlos Muela, effective date November 4, 2019. (Edgardo
Carbajal, Senior HR Analyst)

ADJOURNMENT

November 2, 2020
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AGENDA ITEM REVIEW FORM

PSPRS - Police 2.A.
Meeting Date: 11/02/2020
Submitted By: Michelle Boucher, Administrative Coordinator, Police Department

ITEM:

Presentation regarding the approval of newly elected Sgt. Alan Guevara to serve on the San Luis Police
Department Public Safety Personnel Local Retirement Board. (Tadeo A. De La Hoya, Chairman)

SUMMARY:

Elected board member Sgt. Ernesto Prieto's term is expired as of October 2020. A secret ballot election
was held, and Sgt. Alan Guevara was selected by the members on October 20, 2020. Sgt. Guevara was
sworn in with the City CLerk on October 27, 2020.

There are 2 members of the board elected by the members under ARS 38-847(A)(1)

(1.) For political subdivisions or Indian tribes, the mayor or chief elected official or a designee of the
mayor or chief elected official approved by the respective governing body as chairman, two members
elected by secret ballot by members employed by the appropriate employer and two citizens, one of
whom shall be the head of the merit system, or the head’s designee from among the other members of
the merit system, if it exists for the group of members, appointed by the mayor or chief elected official
and with the approval of the governing body of the city or the governing body of the employer. The
appointed two citizens shall serve on both local boards in a city or Indian tribes where both fire and police
department employees are members.

RECOMMENDATION / SUGGESTED MOTION:
PRESENTATION ONLY, NO ACTION.




AGENDA ITEM REVIEW FORM

PSPRS - Police 3. A
Meeting Date: 11/02/2020
Submitted By: Michelle Boucher, Administrative Coordinator, Police Department

ITEM:

MINUTES OF
-Special Board meeting held July 3, 2019

SUMMARY:
Approval of minutes of Special Board meeting held July 3, 2019.

RECOMMENDATION / SUGGESTED MOTION:
I MOVE TO APPROVE THE MINUTES OF THE SPECIAL BOARD MEETING HELD JULY 1, 2019.

Attachments
Meeting Minutes 7/3/2019




MINUTES

Special Meeting
San Luis Police Department Public Safety
Personnel Local Retirement Board
San Luis Council Chambers
1090 E Union Street
July 39,2019
4:00pm

1. CALL TO ORDER/ROLL CALL: City Attorney Kay Marion Macuil called the meeting
to order at approximately 4:04 p.m.

City Attorney Kay Marion Macuil requested a motion to appoint an acting Chairman, and
asks if there is a volunteer before a vote is taken. Contributing Member Marco Santana
volunteers.

MOTION: Board Member Maria Munoz/ Board Member Monica Castro to approve
volunteer Contributing Member Marco Santana as acting Chairman. Motion passed
unanimously.

The vote was as follows:

Board Member Monica Castro Aye
Contributing Member Marco Santana Aye
Contributing Member Ernesto Prieto Aye
Board Member Maria Munoz Aye
PRESENT: Ernesto Prieto, Contributing Member

Marco Santana, Contributing Member
Monica Castro, Board Member
Maria Munoz, Board Member

OTHERS PRESENT: Kay Marion Macuil, City Attorney
Sonia Cornelio, City Clerk
Melissa Lopez, Deputy City Clerk
Axel Chayra, IT Department
Michelle Boucher, Board Secretary
Michael Navarro, Police Department
Edgar Carbajal, HR Department



Minutes

Special Meeting

San Luis Police Department Public Safety
Personnel Local RetirementBoard
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2. CONSENT AGENDA:

2. A. MINUTES OF
-Special board meeting held March 18, 2019

MOTION: Board Member Maria Munoz/ Contributing Member Ernesto Prieto to approve
consent agenda as presented. Motion passed unanimously.

The vote was as follows:

Board Member Monica Castro Aye
Contributing Member Marco Santana Aye
Contributing Member Ernesto Prieto Aye
Board Member Maria Munoz Aye

3. DISCUSSION AND POSSIBLE ACTION ITEM:

3. A. Discussion and possible action on any and all matters regarding adopting
the Public Safety Personnel Retirement System Revised Model Uniform Rules of
Local Board Procedure. (Kay Marion Macuil, City Attorney)

City Attorney Kay Marion Macuil asked the board what two dates would the board like to
select to hold regular meetings. She suggested the Third Wednesday of February and
September at 4 p.m.

The board agreed to the suggested regular meetings scheduled.

MOTION: Board Member Maria Munoz/Contributing Member Ernesto Prieto motion to
have regular meetings held on the third Wednesday of February and September at 4
p.m. Motion passed unanimously.

The vote was as follows:

Board Member Monica Castro Aye
Contributing Member Marco Santana Aye
Contributing Member Ernesto Prieto Aye
Board Member Maria Munoz Aye

MOTION: Board Member Maria Munoz/Contributing Member Ernesto Prieto to adopt
the Public Safety Personnel Retirement System Revised Model Uniform Rules of Local
Board Procedure. Motion passed unanimously.



Minutes

Special Meeting

San Luis Police Department Public Safety
Personnel Local RetirementBoard

Page 30f4

The vote was as follows:

Board Member Monica Castro Aye
Contributing Member Marco Santana Aye
Contributing Member Ernesto Prieto Aye
Board Member Maria Munoz Aye

3. B. Discussion and possible action on any and all matters regarding designating
a physician or physicians to a medical board and adopting that medical board.
(Edgardo Carbajal, Human Resources Coordinator)

MOTION: Board Member Maria Munoz/Contributing Member Ernesto Prieto to
designate Pinnacle Health Care, Bruce Carter M.D. and James Black M.D. to a medical
board and adopting that medical board. Motion passed unanimously.

The vote was as follows:

Board Member Monica Castro Aye
Contributing Member Marco Santana Aye
Contributing Member Ernesto Prieto Aye
Board Member Maria Munoz Aye

3. C. Discussion and possible action on any and all matters regarding new
membership applications, Police Officer Rafael Lizarde, effective date January 14,
2019, Police Officer Jose Pereda, effective date April 15, 2019, and Police Officer
Vicente Torres effective date January 14, 2019. (Edgardo Carbajal, Human
Resources Coordinator)

MOTION: Board Member Monica Castro/Contributing Member Ernesto Prieto to accept
Police Officer Rafael Lizarde, effective date January 14, 2019, Police Officer Jose
Pereda, effective date April 15, 2019, and Police Officer Vicente Torres effective date
January 14, 2019 and the City of San Luis HR Department findings of eligibility and no
preexisting conditions, and accept them for membership to participate in the PSPRS
plan. Motion passed unanimously.

The vote was as follows:

Board Member Monica Castro Aye
Contributing Member Marco Santana Aye
Contributing Member Ernesto Prieto Aye

Board Member Maria Munoz Aye



Minutes

Special Meeting

San Luis Police Department Public Safety
Personnel Local RetirementBoard
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4. ADJOURNMENT

MOTION: Board Member Monica Castro/Contributing Member Ernesto Prieto to adjourn
the special meeting at approximately 4:17p.m. Motion passed unanimously.

The vote was as follows:

Board Member Monica Castro Aye
Contributing Member Marco Santana Aye
Contributing Member Ernesto Prieto Aye

Board Member Maria Munoz Aye



AGENDA ITEM REVIEW FORM

PSPRS - Police 4. A.
Meeting Date: 11/02/2020
Submitted By: Michelle Boucher, Administrative Coordinator, Police Department

ITEM:

Discussion and possible action on any and all matters regarding new membership application, Police Officer Carlos Muela, effective date
November 4, 2019. (Edgardo Carbajal, Senior HR Analyst)

SUMMARY:

Under ARS § 38-847.01 (attached), for the board to determine the eligibility of new membership applications, the City of San Luis must provide to
this board:

1. the date the employee was hired or appointed to the position,

2. the employee's position title,

3. the description of the essential functions for the position.

HR staff provided this board hire dates as shown in the above Agenda Item, and that all of the applicants are Police Officers and that the
essential functions for the position are:

PHYSICAL AND MENTAL DEMANDS:

The physical and mental demands described here are representative of those that must be met by employees to successfully perform the
essential functions of this class. Reasonable accommodations may be made to enable individuals with disabilities to perform the essential
functions.

Physical Demands

While performing the duties of this job, the employee is frequently required to sit and stand; walk long distances; drive a vehicle; talk and hear,
both in person and by radio; use hands to finger, handle, feel or operate equipment; engage in repetitive movements of hands and wrists; reach
with hands and arms; stoop, bend, kneel and crouch and occasionally lift or move up to twenty-five pounds.

Specific vision abilities required by this job include close vision, distance vision, color vision, the use of both eyes, depth perception, peripheral
vision and the ability to adjust focus.

Mental Demands

While performing the duties of this job, the employee is frequently required to sit and stand; walk long distances; drive a vehicle; talk and hear,
both in person and by radio; use hands to finger, handle, feel or operate equipment; engage in repetitive movements of hands and wrists; reach
with hands and arms; stoop, bend, kneel and crouch and occasionally lift or move up to twenty-five pounds.

Specific vision abilities required by this job include close vision, distance vision, color vision, the use of both eyes, depth perception, peripheral
vision and the ability to adjust focus.

Work Environment:

Work is performed in a standard office environment and in the field on tactical assignments; may be exposed to physical attacks, hazardous
chemicals, infectious and communicable diseases; may be required to physically restrain persons; must maintain a level of physical fitness to
meet department standards.

This job is classified as Safety Sensitive and subject to Federal and state regulations.

The applicants have met the definitions of Member and Eligible Group under ARS § 38-842, which includes that they:
(1) be full-time employees at least 40 hours per week,

(2) be paid municipal police officers who are regularly assigned to hazardous duty,

(3) be certified peace officers and

(4) be hired for more than six months in a calendar year.

As a requirement for membership, the City of San Luis and this board must ensure that employees who qualify for membership into

PSPRS undergo a medical evaluation. This evaluation is completed to identify any physical or mental conditions that exist that may potentially
affect the employee's future eligibility for disability benefits. (See ARS § 38-844(D) and ARS §38-859(B), attached). These evaluations are strictly
conducted for the purposes related to the PSPRS plan benefits and are not used in employment-related decisions such as hiring, promotion,
termination, etc. The medical evaluations for these applicants followed the PSPRS Revised Model Uniform Rules of Local Board Procedure and
the relevant Arizona Revised Statutes. HR received the required medical evaluations and no pre-existing conditions indicated.

The City of San Luis HR Department finds that Carlos Muela has met the eligibility requirements, satisfactorily completed the PSPRS Membership
Form, with no pre-existing conditions.

RECOMMENDATION / SUGGESTED MOTION:



AS TO APPLICANT CARLOS MUELA,
I MOVE TO

ACCEPT THE HR DEPARTMENT'S FINDINGS OF ELIGIBILITY WITH NO PRE-EXISTING CONDITIONS
AND

ACCEPT HIM FOR MEMBERSHIP TO PARTICIPATE IN THE PUBLIC SAFETY PERSONNEL RETIREMENT SYSTEM PLAN.

Attachments
ARS 38-847 Eligibility
ARS 38-842 Definitions
ARS 38-844(D) Disability Benefits
A$S 38-959(B) Medical Exam Requirement




§ 38-847.01. Membership in retirement plan; eligibility, AZ ST § 38-847.01

|Arizo na Revised Statutes Annotated
[ Title 38. Public Officers and Employees (Refs & Annos)
|Chapter 5. Social Security and Retirement
|Artic1e4. Public Safety Personnel Retirement Sy stem (Refs & Annos)

A.R.S8.§ 38-847.01
§ 38-847.01. Membership in retirement plan; eligibility

Effective: September 13,2013

Currentness

A. Each employee of an eligible group shall participate in the plan on proper determination of eligibility for membership by
the local board pursuantto 8 38-847, subsection D.

B. The employer shall provide to the local board all necessary information to render a decision on the employee’s eligibility
for membership. The information shall include:

1. The date the employee was hired or appointed to the position.

2. The employee’s position title.

3. A description of the essential functions for the position.

C. An employee receiving a pension from the plan is notsubject to this section, butis subjectto § 38-849.

Credits

Added by Laws 2013, Ch. 216, § 6.

A.R. S. §38-847.01, AZ ST § 38-847.01
Current through legislation effective June 7, 2019 of the First Regular Session of the Fifty -Fourth Legislature (2019).

End of Document © 2019 Thomson Reuters. No claimtooriginal U.S. Government Works.
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§ 38-847.01. Membership in retirement plan; eligibility, AZ ST § 38-847.01

Editor’s and Revisor's Notes (2)

HISTORICAL AND STATUTORY NOTES

See, now, § 38-847.

Former 38-847.01,added by Laws 1980, Ch. 146,§ 6, whichrelated to appeals from decisionsor rulings of local boards on
disability matters and established a disability board of appeals, was repealed by Laws 1983, Ch. 300, § 13.



§ 38-847.01. Membership in retirement plan; eligibility, AZ ST § 38-847.01

Validity

There are no Validity results for this citation.

Bill Drafts

There are no Bill Drafts for this citation.

Notes of Decisions

There are no Notes of Decisions for this citation.



§ 38-842. Definitions, AZ ST § 38-842

KeyCite YellowFlag - Negative Treatment
Proposed Legislation

|Arizona Revised Statutes Annotated
| Title 38. Public Officers and Employees (Refs & Annos)
|Chapter 5. Social Security and Retirement
|Article4. Public Safety Personnel Retirement Sy stem (Refs & Annos)

A.R.S.§38-842
§ 38-842. Definitions
Effective: August g, 2017

Currentness

In this article, unless the context otherwise requires:

1. “Accidental disability” means a physical or mental condition that the local board finds totally and permanently prevents an
employee fromperforming a reasonable range of duties within the employee’s job classification and that was incurred in the
performance ofthe employee’s duty.

2. “Accumulated contributions” means, for each member, the sum of the amount of the member’s aggregate contributions
made to the fund and the amount, if any, attributable to the employee’s contributions before the member’s effective date
under another public retirement system, other than the federal social security act, and transferred to the fund minus the
benefits paid to or on behalf of the member.

3. “Actuarial equivalent” means equality in present value of the aggregate amounts expected to be received under two
different forms of payment, based on mortality and interest assumptions adopted by the board.

4. “Alternate payee” means the spouse orformer spouse ofa participant as designated in a domestic relations order.

5. “Alternate payee’s portion” means benefits that are payable to an alternate payee pursuant to a plan approved domestic
relations order.

6. “Annuitant” means a person who is receiving a benefit pursuantto § 38-846.01.
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§ 38-842. Definitions, AZ ST § 38-842

7. “Average monthly benefit compensation” means the result obtained by dividing the total compensation paid to an
employee during a considered period by the number of months, including fractional months, in which such compensation was
received. For an employee who becomes a member of the system:

(a) Before January 1, 2012, the considered period shall be the three consecutive years within the last twenty completed years
of credited service thatyield the highestaverage.

(b) On or after January 1, 2012 and before July 1, 2017, the considered period is the five consecutive years within the last
twenty completed years of credited service that yield the highest average. In the computation under this paragraph, a period
of nonpaid or partially paid industrial leave shall be considered based on the compensation the employee would have
received in the employee’s job classification if the employee was not on industrial leave.

(c) On or after July 1, 2017, the considered period is the five consecutive years within the last fifteen completed years of
credited service that yield the highest average. In the computation under this paragraph, a period of nonpaid or partially paid
industrial leave shall be considered based on the compensation the employee would have received in the employee’s job
classification if the employee was noton industrial leave.

8. “Board” means the board of trustees of the system, who are the persons appointed to invest and operate the fund.

9. “Catastrophic disability” means a physical and not a psychological condition that the local board determines prevents the
employee fromtotally and permanently engaging in any gainful employ ment and that results from a physical injury incurred
in the performance of theemployee’s duty.

10. “Certified peace officer” means a peace officer certified by the Arizona peace officer standards and training board.

11. “Claimant” means any member or beneficiary who files an application for benefits pursuant to this article.

12. “Compensation” means, for the purpose of computing retirement benefits, base salary, overtime pay, shift differential
pay, military differential wage pay, compensatory time used by an employee in lieu of overtime not otherwise paid by an
emp loyer and holiday pay paid to an employee by the employer for the employee’s performance of services in an eligible
group on a regular monthly, semimonthly or biweekly payroll basis and longevity pay paid to an employee at least every six
months for which contributions are made to the system pursuant to 8 38-843, subsection D. Compensation does not include,
for the purpose of computing retirement benefits, payment for unused sick leave, payment in lieu of vacation, pay ment for
unused compensatory time or pay ment for any fringe benefits. In addition, compensation does not include, for the purpose of
computing retirement benefits, pay ments made directly or indirectly by the employer to the employee for work performed for
a third party on a contracted basis or any other type of agreement under which the third party pays or reimburses the
employer for the work performed by the employee for that third party, except for third party contracts between public
agencies for law enforcement, criminal, traffic and crime suppression activities training or fire, wildfire, emergency medical
or emergency management activities or where the employer supervises the employee’s performance of law enforcement,
criminal, traffic and crime suppression activities training or fire, wildfire, emergency medical or emergency management
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activities. For the purposes of this paragraph, “base salary” means the amount of compensation each employee is regularly
paid for personal services rendered to an employer before the addition of any extra monies, including overtime pay, shift
differential pay, holiday pay, longevity pay, fringe benefit pay and similar extra payments.

13. “Credited service” means the member’s total period of service before the member’s effective date of participation, plus
those compensated periods of the member’s service thereafter for which the member made contributions to the fund.

14. “Cure period” means the ninety-day period in which a participant or alternate payee may submit an amended domestic
relations order and request a determination, calculated from the time the system issues a determination finding that a
previously submitted domestic relations order did not qualify as a plan approved domestic relations order.

15. “Depository” means a bank in which all monies of the systemare deposited and held and from which all expenditures for
benefits, expenses and investments are disbursed.

16. “Determination” means a written document that indicates to a participant and alternate payee whether a domestic
relations order qualifies as a plan approved domestic relations order.

17. “Determination period” means the ninety-day period in which the system must review a domestic relations order that is
submitted by a participant or alternate payee to determine whether the domestic relations order qualifies as a plan approved
domestic relations order, calculated from the time the systemmails a notice of receipt to the participant and alternate payee.

18. “Direct rollover” means a payment by the systemto an eligible retirement plan thatis specified by the distributee.

19. “Distributee” means a member, a member’s surviving spouse or a member’s spouse or former spouse who is the alternate
payee under a plan approved domestic relations order.

20. “Domestic relations order” means an order of a court of this state that is made pursuant to the domestic relations laws of
this state and that creates or recognizes the existence of an alternate payee’s right to, or assigns to an alternate payee the right
to, receive a portion of the benefits payable to a participant.

21. “Effective date of participation” means July 1, 1968, except with respect to employers and their covered employees
whose contributions to the fund commence thereafter, the effective date of their participation in the systemis as specified in
the applicable joinder agreement.

22. “Effective date of vesting” means the date a member’s rights to benefits vest pursuantto § 38-844.01.
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23. “Eligible child” means an unmarried child of a deceased member or retired member who meets one of the following
qualifications:

(@) Is under eighteen years of age.

(b) Is at least eighteen years of age and under twenty-three years of age only during any period that the child is a full-time
student.

(c) Is under a disability that began before the child attained twenty-three years of age and remains a dependent of the
surviving spouse orguardian.

24, “Eligible groups” means only the following who are regularly assigned to hazardous duty:

(@) Municipal police officers who are certified peace officers.

(b) Municipal firefighters.

(c) Paid full-time firefighters employed directly by a fire district organized pursuant to 8 48-803 or 48-804 or a joint powers
authority pursuant to § 48-805.01 with three or more full-time firefighters, but not including firefighters employed by a fire
district pursuantto a contract with a corporation.

(d) State highway patrol officers who are certified peace officers.

(e) State firefighters.

() County sheriffs and deputies who are certified peace officers.

(9) Game and fish wardens who are certified peace officers.

(h) Police officers who are certified peace officers and firefighters of a nonprofit corporation operating a public airport
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pursuant to 8§ 28-8423 and 28-8424. A police officer shall be designated pursuant to § 28-8426 to aid and supplement state
and local law enforcement agencies and a firefighter’s sole duty shall be to perform fire fighting services, including services
required by federal regulations.

(i) Police officers who are certified peace officers and who are appointed by the Arizona board of regents.

(i) Police officers who are certified peace officers and who are appointed by a community college district governing board.

(k) State attorney general investigators who are certified peace officers.

() County attorney investigators who are certified peace officers.

(m) Police officers who are certified peace officers and who are employed by an Indian reservation police agency.

(n) Firefighters who are employed by an Indian reservation firefighting agency.

(o) Department of liquor licenses and control investigators who are certified peace officers.

(p) Arizona department of agriculture officers who are certified peace officers.

(9) Arizona state parks board rangers and managers who are certified peace officers.

() County park rangers who are certified peace officers.

25. “Eligible retirement plan” means any ofthe following that accepts a distributee’s eligible rollover distribution:

(@) An individual retirement accountdescribed in section 408(a) of the internal revenue code.*

(b) An individual retirement annuity described in section 408(b) of the internal revenue code.
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(c) An annuity plan described in section 403(a) of the internal revenue code.

(d) A qualified trustdescribed in section401(a) of the internal revenue code.

(e) An annuity contractdescribed in section 403(b) of the internal revenue code.

(f) An eligible deferred compensation plan described in section 457(b) of the internal revenue code that is maintained by a
state, a political subdivision of a state or any agency or instrumentality of a state or a political subdivision of a state and that
agrees to separately account for amounts transferred into the eligible deferred compensation plan from this plan.

26. “Eligible rollover distribution” means a payment to a distributee, butdoes notinclude any of the following:

(@) Any distribution that is one of a series of substantially equal periodic pay ments made not less frequently than annually for
the life or life expectancy of the member or the joint lives or joint life expectancies of the member and the member’s
beneficiary or for a specified period of ten years or more.

(b) Any distribution to the extent the distribution is required under section 401(a)(9) of the internal revenue code.

(c) The portion of any distribution thatis notincludable in gross income.

(d) Any distribution made to satisfy the requirements of section 415 of the internal revenue code.

(e) Hardship distributions.

(f) Similar items designated by the commissioner of the United States internal revenue service in revenue rulings, notices and
other guidance published in the internal revenue bulletin.

27. “Employee” means any person who is employed by a participating employer and who is a member of an eligible group
but does not include any persons compensated on a contractual or fee basis. If an eligible group requires certified peace
officer status or firefighter certification and at the option of the local board, employee may include a person who is training to
become a certified peace officer or firefighter.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS403&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS401&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS403&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS457&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS401&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_732f0000e3572
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS415&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

§ 38-842. Definitions, AZ ST § 38-842

28. “Employers” means:

(@) Cities contributing to the fire fighters’ relief and pension fund as provided in 88 9-951 through 9-971 or statutes amended
thereby and antecedent thereto, as of June 30, 1968 on behalf of their full-time paid firefighters.

(b) Cities contributing under the state police pension laws as provided in §§ 9-911 through 9-934 or statutes amended thereby
and antecedent thereto, as of June 30, 1968 on behalf of their municipal policemen.

(c) The state highway patrol covered under the state highway patrol retirement system.

(d) The state, or any political subdivision of this state, including towns, cities, fire districts, joint powers authorities, counties
and nonprofit corporations operating public airports pursuant to 88§ 28-8423 and 28-8424, that has elected to participate in the
system on behalf of an eligible group of public safety personnel pursuant to a joinder agreement entered into after July 1,
1968.

(e) Indian tribes that have elected to participate in the system on behalf of an eligible group of public safety personnel
pursuant to a joinder agreement entered into after July 1, 1968.

29. “Fund” means the public safety personnel retirement fund, which is the fund established to receive and invest
contributions accumulated under the systemand from which benefits are paid.

30. “Local board” means the retirement board of the employer, who are the persons appointed to administer the system as it
applies to their members in the system.

31. “Member”:

(@) Means any full-time employee who meets all of the following qualifications:

(i) Who is either a paid municipal police officer, a paid firefighter, a law enforcement officer who is employed by this state
including the director thereof, a state firefighter who is primarily assigned to firefighting duties, a firefighter or police officer
of a nonprofit corporation operating a public airport pursuant to 88 28-8423 and 28-8424, all ranks designated by the Arizona
law enforcement merit system council, a state attorney general investigator who is a certified peace officer, a county attorney
investigator who is a certified peace officer, a department of liquor licenses and control investigator who is a certified peace
officer, an Arizona department of agriculture officer who is a certified peace officer, an Arizona state parks board ranger or
manager who is a certified peace officer, a county park ranger who is a certified peace officer, a person who is a certified
peace officer and who is employed by an Indian reservation police agency, a firefighter who is employed by an Indian
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reservation firefighting agency or an employee included in a group designated as eligible employees under a joinder
agreement entered into by their employer after July 1, 1968 and who is or was regularly assigned to hazardous duty or,
beginning retroactively to January 1, 2009, who is a police chief or a fire chief.

(i) Who, on or after the employee’s effective date of participation, is receiving compensation for personal services rendered
to an employer or would be receiving compensation except for an authorized leave of absence.

(iii) Whose customary employment is at least forty hours per week or, for those emp loyees who customarily work fluctuating
workweeks, whose customary employment averages at least forty hours per week.

(iv) Whois engaged to work for more than six months in a calendar year.

(v) Who, if economic conditions exist, is required to take furlough days or reduce the hours of the employee’s normal
workweek below forty hours but not less than thirty hours per pay cycle, and maintain the employee’s active member status
within the systemas long as the hour change does not extend beyond twelve consecutive months.

(vi) Who has not attained age sixty-five before the employee’s effective date of participation or who was over age sixty -five
with twenty-five years or more of service prior to the employee’s effective date of participation.

(b) Does not include an employee who is hired on or after July 1, 2017, who makes the irrevocable election to participate
solely in the public safety personnel defined contribution retirement plan established pursuant to article 4.1 of this chapter?
and who was not an active, an inactive or a retired member of the systemor a member of the system with a disability on June
30, 2017.

32. “Normal retirement date” means:

(@) For an employee who becomes a member of the system before January 1, 2012, the first day of the calendar month
immediately following the employee’s completion of twenty years of service or the employee’s sixty -second birthday and the
employee’s completion of fifteen years of service.

(b) For an employee who becomes a member of the systemon or after January 1, 2012 and before July 1, 2017, the first day
of the calendar month immediately following the employee’s completion of either twenty-five years of service or fifteen
years of credited service if the employee is at least fifty-two and one-half years of age.

(c) For an employee who becomes a member of the system on or after July 1, 2017, the first day of the calendar month
immediately following the employee’s completion of fifteen years of credited service if the employee is at least fifty -five
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years of age.

33. “Notice of receipt” means a written document that is issued by the system to a participant and alternate payee and that
states that the system has received a domestic relations order and a request for a determination that the domestic relations
order is a plan approved domestic relations order.

34. “Ordinary disability” means a physical condition that the local board determines will prevent an employee totally and
permanently from performing a reasonable range of duties within the employee’s department or a mental condition that the
local board determines will preventan employee totally and permanently from engaging in any substantial gainful activity.

35. “Participant” means a member who is subjectto a domestic relations order.

36. “Participant’s portion” means benefits that are payable to a participant pursuant to a plan approved domestic relations
order.

37. “Pension” means a series of monthly amounts that are payable to a person who is entitled to receive benefits under the
plan but does notinclude an annuity that is payable pursuantto § 38-846.01.

38. “Personal representative” means the personal representative of a deceased alternate payee.

39. “Physician” means a physician who is licensed pursuantto title 32, chapter13 or 17.°

40. “Plan approved domestic relations order” means a domestic relations order that the system approves as meeting all the
requirements for a plan approved domestic relations order as otherwise prescribed in this article.

41. “Plan year” or “fiscal year” means the period beginning on July 1 of any year and ending on June 30 of the next
succeeding year.

42, “Regularly assigned to hazardous duty” means regularly assigned to duties of the type normally expected of municipal
police officers, municipal or state firefighters, eligible fire district firefighters, state highway patrol officers, county sheriffs
and deputies, fish and game wardens, firefighters and police officers of a nonprofit corporation operating a public airport
pursuant to §§ 28-8423 and 28-8424, police officers who are appointed by the Arizona board of regents or a community
college district governing board, state attorney general investigators who are certified peace officers, county attorney
investigators who are certified peace officers, department of liquor licenses and control investigators who are certified peace
officers, Arizona department of agriculture officers who are certified peace officers, Arizona state parks board rangers and
managers who are certified peace officers, county park rangers who are certified peace officers, police officers who are
certified peace officers and who are employed by an Indian reservation police agency or firefighters who are employed by an
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Indian reservation firefighting agency. Those individuals who are assigned solely to support duties such as secretaries,
stenographers, clerical personnel, clerks, cooks, maintenance personnel, mechanics and dispatchers are not assigned to
hazardous duty regardless of their position classification title. Since the normal duties of those jobs described in this
paragraph are constantly changing, questions as to whether a person is or was previously regularly assigned to hazardous
duty shall be resolved by the local board on a case-by-case basi. Resolutions by local boards are subject to rehearing and
appeal.

43. “Retirement” or “retired” means termination of employment after a member has fulfilled all requirements for a pension,
for an employee who becomes a member of the system on or after January 1, 2012 and before July 1, 2017, attains the age
and service requirements for a normal retirement date or for an employee who becomes a member of the system on or after
July 1, 2017 attains the age and credited service requirements for a normal retirement date. Retirement shall be considered as
commencing on the first day of the month immediately following a member’s last day of employment or authorized leave of
absence, if later.

44, “Segregated funds” means the amount of benefits that would currently be payable to an alternate payee pursuant to a
domestic relations order under review by the system, or a domestic relations order submitted to the system that failed to
qualify as a plan approved domestic relations order, if the domestic relations order were determined to be a plan approved
domestic relations order.

45. “Service” means the last period of continuous employment of an employee by the employers before the employee’s
retirement, except that if such period includes employ ment during which the employee would not have qualified as a member
had the system then been effective, such as employment as a volunteer firefighter, then only twenty-five percent of such
noncovered employment shall be considered as service. Any absence that is authorized by an employer shall not be
considered as interrupting continuity of employment if the employee returns within the period of authorized absence.
Transfers between employers also shall not be considered as interrupting continuity of employ ment. Any period during which
a member is receiving sick leave payments or a temporary disability pension shall be considered as service. Notwithstanding
any other provision of this paragraph, any period during which a person was employed as a full-time paid firefighter for a
corporation that contracted with an employer to provide firefighting services on behalf of the employer shall be considered as
service if the employer has elected at its option to treat part or all of the period the firefighter worked for the company as
service in its applicable joinder agreement. Any reference in this system to the number of years of service of an employee
shall be deemed to include fractional portions of a year.

46. ““State” means the state of Arizona, including any department, office, board, commission, agency or other instrumentality
of the state.

47. “System” means the public safety personnel retirement systemestablished by this article.

48. “Temporary disability” means a physical or mental condition that the local board finds totally and temp orarily prevents
an employee from performing a reasonable range of duties within the employee’s department and that was incurred in the
performance ofthe employee’s duty.
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Footnotes

1
Internal Revenue Code sections may be found in Title 26 of U.S.C.A.

Section 38-865 et seq.

Section 32-1401 et seq. or 32-1800 et seq.

A.R. S. §38-842, AZ ST § 38-842
Current through legislation effective June 7, 2019 of the First Regular Session of the Fifty-Fourth Legislature (2019).
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§ 38-842. Definitions, AZ ST 8 38-842

Notes Of Decisions (40)

Absence

Military serviceshould be considered an absence authorized by an employer, and, if the employee returns upon
termination of military service, employee’s absence should not be considered as interrupting his continuity of employment.
Op.Atty.Gen. No. 74-33-L.

Accumulated contributions

Where public safety personnel retirement system member terminated his employment after termination of his temporary
disability pension and applied for refund of his accumulated contributions, benefits paid would have to be apportioned
among the sources of contribution to the benefits, and, therefore, member’s pro rata share of the disability benefits paid to
the member should be offset againstthe member’s accumulated contributions so thatthe refund to the terminating
member will be anamount equal to his contributions minus his pro rata share of disability benefits received. Op.Atty.Gen.
No. 180-211, 1980WL28092.

Hazardous duty

Game and fish department employee whose 20 years of employment included time spent away from being regularly
assignedto hazardous duty as a game and fish warden would not have accumulated the years of servicerequired to be
eligiblefor normal retirement under the public safety personnel retirement system. Op.Atty.Gen. No. 74-26.

Election of benefits

Former paragraphs of statute definingan “employee” entitled to a retirement pensionas any person who is a member of a
group of public safety personnel regularly assigned to hazardous duty, and defining a “member” as any employee, excluding
stenographicandclerical personnel, being paid full timeas a municipal policeman, fireman, or law enforcement officer
employed by state, is ambiguous and, when considered with § 38-842 paragraphs of amendatory statute, must be
construed as also excluding cooks and bottle washers as notbeing regularly assigned to hazardous duty. Fund Manager,
Public Safety Personnel Retirement System v. Pima County Sheriff Public Safety Personnel Retirement System Bd. (App.
Div.21985) 145 Ariz. 47,699 P.2d 921. Public Employment 385

Individual who, though swornin by sheriffas a deputy sheriff, worked exclusively during entiretime of her employment as
a cook, whose duties included supervision of kitchen help atcounty jail, was notan “employee” under paragraphs of former
statute and was not entitled to a retirement pension under Public Safety Personnel Retirement System inasmuch as she
never carried a weapon, went out on a patrol, made anarrest,conducted a criminal investigation, nor engaged inanykind
of hazardous duty whatsoever. Fund Manager, Public Safety Personnel Retirement System v. Pima County Sheriff Public
Safety Personnel Retirement System Bd. (App. Div.2 1985) 145 Ariz. 47,699 P.2d 921 . PublicEmployment 385

Public employee who, prior to his retirement, has worked under several systems, including public safety personnel
retirement system, has right to elect benefits under one specific systemunder which he has worked, and all his benefits and
his widow’s benefits would then be computed under the specific systemelected. Op.Atty.Gen. No. 69-8.

Members
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§ 38-842. Definitions, AZ ST 8 38-842

Members - In general

A person not regularly assigned to hazardous duty is noteligible for membership in the public safety personnel retirement
system. Op.Atty.Gen. No. 179-228, 1979 WL 23295.

An employee who has reached the age of 65 prior to his effective date, may not be considered for membership inthe public
safety personnel retirement system under a joinder agreement, even though he has sufficientyears of serviceto qualify
retirement on said effective date. Op.Atty.Gen. No. 70-3-L.

Campus security guards, members

Salarythatfull-timestate university police officer received for part-time teachingat university was not part of his
system-eligible compensation for purposes of determining his retirement benefits under the Public Safety Personnel
Retirement System, of which university was a member, as teachingsalarywas notgenerated from officer’s regular
assignmentto hazardous duty. Loftus v. Arizona State University Public Safety Personnel Retirement System Local Bd.
(App. Div.12011)227 Ariz. 216, 255 P.3d 1020, review denied. Education  1122(1); PublicEmployment 395

Before local board of university regents could includeits campus security guards in state public safety personnel retirement
system, board was required to determine that guards in question were regularly assigned to hazardous duties and were
within one of expressly enumerated groups of eligibleemployees. Arizona Bd. of Regents for and on Behalf of University
of Arizona v. State ex rel. State of Ariz. Public Safety Retirement Fund Manager Adm’r (App. Div.11989)160 Ariz. 150,771
P.2d 880. Education  1122(1); PublicEmployment 385

Members - Campus security guards

Salarythatfull-timestate university police officer received for part-time teachingat university was not part of his
system-eligible compensation for purposes of determining his retirement benefits under the Public Safety Personnel
Retirement System, of which university was a member, asteachingsalarywas notgenerated from officer’s regular
assignmentto hazardous duty. Loftus v. Arizona State University Public Safety Personnel Retirement System Local Bd.
(App. Div.12011)227 Ariz. 216,255 P.3d 1020, review denied. Education  1122(1); PublicEmployment 395

Before local board of university regents couldincludeits campus security guards in state public safety personnel retirement
system, board was required to determine that guards in question were regularly assigned to hazardous duties and were
within one of expressly enumerated groups of eligibleemployees. Arizona Bd. of Regents for and on Behalf of University
of Arizona v. State ex rel. State of Ariz. Public Safety Retirement Fund Manager Adm’r (App. Div.11989) 160 Ariz. 150,771
P.2d 880. Education 1122(1); PublicEmployment 385

Drug control district special agents, members

Drug control districtspecial agents who joined the public safety personnel retirement system prior to August 27, 1977 were
entitled to participatein the system, but whether post-August 27, 1977 districtemployees should continuein the system
was a question left to the local board’s judgment. Op.Atty.Gen. No. 180-191, 1980 WL 28072.

Arizona drug control districtspecial agents who joined the public safety personnel retirement system between 1975 and
1977 would be entitled to participateinthe system, and the appropriatelocal retirement board would have authority to
determine whether districtemployees who joined the system between 1977 and 1980 were eligibleto participatein the
system or should havebeen covered under the state retirement plan, but districtemployees hired after July 31, 1980,
would not be entitled to participateinthe system. Op.Atty.Gen. No. I180-191, 1980WL 28072.
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§ 38-842. Definitions, AZ ST 8 38-842

Members - Drug control district special agents

Drug control districtspecial agents who joined the public safety personnel retirement system prior to August 27, 1977 were
entitled to participateinthe system, but whether post-August 27, 1977 districtemployees should continuein the system
was a question left to the local board’s judgment. Op.Atty.Gen. No. 180-191, 1980 WL 28072.

Arizona drug control districtspecial agents who joined the public safety personnel retirement system between 1975 and
1977 would be entitled to participatein the system, and the appropriatelocal retirement board would have authority to
determine whether districtemployees who joined the system between 1977 and 1980 were eligibleto participatein the
system or should havebeen covered under the state retirement plan, but districtemployees hired after July 31, 1980,
would not be entitled to participateinthe system. Op.Atty.Gen. No. 180-191, 1980WL 28072.

Fire fighters, members

Firefighters employed by fire districts may not be members of public safety personnel retirement system merely on
accountof suchemployment. Op.Atty.Gen. No. 185-035, 1985 WL 70360.

Members - Fire fighters

Firefighters employed by fire districts may not be members of public safety personnel retirement system merely on
accountof suchemployment. Op.Atty.Gen. No. 185-035, 1985 WL 70360.

Game and fish department, members

Game and fish commission could reasonably find that position of director of game and fish department is eligible for public
safety personnel retirement system membership, and commission should executean amendment to the game andfish
joinder agreement with fund manager of the system to include position of game and fish department director in the
system. Op.Atty.Gen. No. 182-006, 1982 WL43817.

Members - Game and fish department

Game and fish commission could reasonably find that position of director of game and fish department is eligiblefor public
safety personnel retirement system membership, and commission should executean amendment to the game andfish
joinder agreement with fund manager of the system to include position of game and fish department director in the
system. Op.Atty.Gen. No. 182-006, 1982 WL43817.

Indian tribes, members

Under statutes relatingto public safety personnel retirement system, (§ 38-841 and this section) the only employers who
may elect to extend system coverage to their employees arethe state orits political subdivisions; therefore, the fund
manager may not enter into a joinder agreement with the Navajo tribe to provide system coverage to the tribe’s
employees, sincethe Navajotribeis not a political subdivision of the state. Op.Atty.Gen. No. 182-131, 1982 WL 43872.

Members - Indian tribes
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Under statutes relatingto public safety personnel retirement system, (§ 38-841 and this section) the only employers who
may elect to extend system coverage to their employees arethe state orits political subdivisions; therefore, the fund
manager may not enter into a joinder agreement with the Navajo tribe to provide system coverage to the tribe’s
employees, sincethe Navajotribeis not a political subdivision of the state. Op.Atty.Gen. No. 182-131, 1982 WL 43872.

Police pension act

Member who elected to be retired under Police Pension Act of 1937,§ 16-1808, could receive a monthly pension benefit
during period of reemployment by state or a political subdivision thereof. Op.Atty.Gen. No. 69-26.

Member who elected to retire under 1952 amendment to Police Pension Act of 1937, § 16-1808, would not be entitled to
receive a monthly pensionduring period he was employed by state, a county, or a municipality. Op.Atty.Gen. No. 69-26.

Member who elected to retire under 1964 amendment to PolicePension Act of 1937, § 16-1808, would be entitled to
receive a monthly pension benefit unless he were reemployed by municipality which had formerly employed him.
Op.Atty.Gen. No. 69-26.

Reemployment, generally

Public safety personnel retirement system retiree, who was reemployed as superintendent of the department of liquor
licenses and control, was not reemployed by an “employer” withinthe public safety personnel retirement system and,
therefore was not subject to the limitations of § 38-849 providingthat a nondisabled retired member should not receive
pension payments and contribution should notbe made on his accountwhen reemployed by an “employer”. Op.Atty.Gen.
No. 177-237, 1977 WL22161.

Fund manager of public safety personnel retirement system must immediatelyinform local board under which benefits
originated of any benefit payments which the fund manager thinks are being improperly continued during the
reemployment of a retired member such notification willafford local board the opportunity to correct the matter, and fund
manager couldthen proceed to recover any wrongfully paid benefits. Op.Atty.Gen. No. 177-237, 1977 WL22161.

Reinstatement

Department of Public Safety communications technician, who was formerly participating member of Public Safety
Personnel Retirement System, but whose position was subsequently deleted from positions covered by system, and who
quit but was reemployed within two years informer position, was entitled to reinstatement as member insystem without
transferral of his reinstated servicecredits to State Retirement System. Norton v. Arizona Dept. of Public Safety Local
Retirement Bd. (1986) 150 Ariz. 303,723 P.2d 652. Public Employment 400; States 64.1(1)

Posthumously reinstated highway patrolman’s widow would be entitled to survivor’s death benefits pursuantto statute
relatingto survivor’s benefits. Op.Atty.Gen. No. 178-64, 1978 WL18704.

Service
Service - In general

A person employed by the Game and Fish Department ina position other than a fishand game warden is notan
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§ 38-842. Definitions, AZ ST 8 38-842

“employee” under the Public Safety Personnel Retirement System; therefore, this section, definingthe term “service,” does
not apply to employment ina position other than fish and game warden. Op.Atty.Gen. No. 186-101, 1986 WL 81355.

Game and fish department employee had a singleretirement accountwith the public safety personnel retirement system
(PSPRS) and his Arizona stateretirement system (ASRS) accountshould have been transferred to his PSPRS account, where
employee had been firstemployed by department on September 16, 1967,and was enrolled as a participantinthe ASRS,
and his accountwith that system continued until October 13, 1974 when he became eligiblefor coverage under PSPRS and
thereafter maintained a PSPRS accountand, on February 7, 1976, requested that his ASRS accountbe transferred into his
PSPRS account, and the game and fish commission had affected, on July 1, 1971, participationinthe PSPRS pursuantto a
joinder agreement authorized by § 38-841. Op.Atty.Gen. No. 177-206, 1977 WL 22133.

Where, for a period from September 16, 1967, to July16, 1971, game and fish department employee would have been
qualified as a member of the public safety personnel retirement system (PSPRS) but, for a period from July 16,1971, to
October 13, 1974, the employee’s position would not have qualified himas a PSPRS member, prior period of employment
would be considered as service under the PSPRS, but only 25% of his serviceduring the second period could be considered
as PSPRS service. Op.Atty.Gen. No. 177-206, 1977 WL 22133.

Military servicemay be considered as “service” under the Public Safety Personnel Retirement System. Op.Atty.Gen. No.
74-33-L.

Time spent by game and fish department employee prior to his becominga member of the public safety personnel
retirement system in positions notincluded in one of the classes of employment covered under the systemin the joinder
agreement between the system and the department, would be calculated at25% for determining “service”. Op.Atty.Gen.
No. 74-26.

Creditis given for all service,as definedinand calculated under § 38-842.20,accumulated by a member prior to the date
of his becoming a member, and, for serviceaccumulated after membership commences, creditis givenunder § 38-842.7
and, consequently, § 38-845, only for periods of serviceduring which the member received compensationand made
contributions to the retirement fund. Op.Atty.Gen. No. 74-26.

Credited service

Game and fish warden’s “credited service” under Public Safety Personnel Retirement System did not include his former
term of employment with county sheriff’s department, which did not participatein System during his tenure, despite
sheriff’s department’s subsequent participationin System and warden’s change of employment from sheriff’s department
to Game and Fish Department. Alexander v. Fund Manager, Public Safety Personnel Retirement System (App. Div.11990)
166 Ariz. 589,804 P.2d 122 . PublicEmployment  400; Sheriffs And Constables 28

Retirement assets attributableto game and fish warden’s previous employment with county sheriff’s department, which
had not participatedin Public Safety Personnel Retirement System during his tenure, was not subjectto transfer to System
when warden’s subsequent employer, Game and Fish Department, elected to permit wardens to participatein System,
unless warden withdrew retirement assets attributableto his servicewith sheriff’'s department, tendered that amount plus
accumulatedinterest to System, and paid unfunded liability; Local Public Safety Retirement Board of Game and Fish
Department was not obligated to transfer benefits in questionto System. Alexander v. Fund Manager, Public Safety
Personnel Retirement System (App. Div.11990) 166 Ariz. 589, 804 P.2d 122 . Public Employment 392; Sheriffs And
Constables 28

Military serviceis “credited service” for public safety personnel retirement system purposes ifit occurs prior to member’s
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effective date, and, ifit occurs after member’s effective date, itwould be considered “credited service” only if member
received “compensation” from an “employer” as defined in this section and contributes to the public safety personnel
retirement system fund duringthe period of militaryservice. Op.Atty.Gen. No. 74-33-L.

Creditis given for all service,as definedinand calculated under § 38-842, accumulated by a public safety personnel
retirement system member prior to the date of his becoming a member, and, for serviceaccumulated after memb ership
commences, creditis givenunder § 38-842 and, consequently, § 38-845 onlyfor periods of serviceduring which the
member received compensation and made contributions to retirement fund. Op.Atty.Gen. No. 74-26.

Service - Credited service

Game and fish warden’s “credited service” under Public Safety Personnel Retirement System did not include his former
term of employment with county sheriff’'s department, which did not participatein System duringhis tenure, despite
sheriff’s department’s subsequent participationin System and warden’s change of employment from sheriff’'s department
to Game and Fish Department. Alexander v. Fund Manager, Public Safety Personnel Retirement System (App. Div.11990)
166 Ariz. 589,804 P.2d 122 . PublicEmployment 400 ; Sheriffs And Constables 28

Retirement assets attributableto game and fish warden’s previous employment with county sheriff’s department, which
had not participatedin Public Safety Personnel Retirement System during his tenure, was not subjectto transfer to System
when warden’s subsequent employer, Game and Fish Department, elected to permit wardens to participatein System,
unless warden withdrew retirement assets attributableto his service with sheriff’s department, tendered that amount plus
accumulatedinterest to System, and paid unfunded liability; Local Public Safety Retirement Board of Game and Fish
Department was not obligated to transfer benefits in questionto System. Alexander v. Fund Manager, Public Safety
Personnel Retirement System (App. Div.11990) 166 Ariz. 589, 804 P.2d 122 . Public Employment 392; Sheriffs And
Constables 28

Military serviceis “credited service” for public safety personnel retirement system purposes ifit occurs prior to member’s
effective date, and, ifit occurs after member’s effective date, itwould be considered “credited service” only if member
received “compensation” from an “employer” as defined in this section and contributes to the public safety personnel
retirement system fund duringthe period of militaryservice. Op.Atty.Gen. No. 74-33-L.

Creditis givenfor all service,as definedinand calculated under § 38-842, accumulated by a public safety personnel
retirement system member prior to the date of his becoming a member, and, for serviceaccumulated after membership
commences, creditis givenunder § 38-842 and, consequently, § 38-845 only for periods of serviceduring which the
member received compensation and made contributions toretirement fund. Op.Atty.Gen. No. 74-26.

Termination of benefits

Disability benefits which have previously been granted to department of public safety personnel shall beterminated when a
member dies, when his disabilityin factceases, or when he refuses to undergo a medical examination. Op.Atty.Gen. No.
179-285, 1979 WL23352.

Retirement

City employee was not entitled to noncommissioned position withoutapproval of either city personnel department or city
manager on ground that employee was demoted to positionrather than transferred or appointed to it, where employee
sought to retire from commissioned position and draw retirement benefits and continue city employment without breakin
servicebetween commissioned and noncommissioned positions. Woolisonv. City of Tucson (App. Div.2 1985) 146 Ariz.

17


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991019121&pubNum=0000661&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.Category%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991019121&pubNum=0000661&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.Category%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Browse/Home/KeyNumber/316Pk400/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Browse/Home/KeyNumber/353/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Browse/Home/KeyNumber/353k28/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991019121&pubNum=0000661&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.Category%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991019121&pubNum=0000661&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.Category%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Browse/Home/KeyNumber/316Pk392/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Browse/Home/KeyNumber/353/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Browse/Home/KeyNumber/353/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Browse/Home/KeyNumber/353k28/View.html?docGuid=N60D243715D3211E7B517FE18F210CDFA&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.Category%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101037054&pubNum=0000999&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=DE&originationContext=notesOfDecisions&contextData=%28sc.Category%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985145883&pubNum=0000661&originatingDoc=N60D243715D3211E7B517FE18F210CDFA&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.Category%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0

§ 38-842. Definitions, AZ ST 8 38-842

298,705P.2d 1349. Municipal Corporations 217.5; Public Employment 326

Accidental disability

Deputy sheriff was not entitled to accidental disability pension benefits based upon his claim of permanent disabilityas
resultof heart attack suffered while off duty; itwas undisputed that biggest factors contributingto heart attack were
deputy’s heavy smoking, his family history of heart disease, his sedentary lifestyle, his high cholesterol levels, and his
personal family problems concerning his divorceand ensuing custody battle.  Willsv.Pima County Public Safety Personnel
Retirement Bd. (App. Div.2 1987) 154 Ariz. 435,743 P.2d 944 . PublicEmployment  389(4); Sheriffs And Constables
32

Reasonable range of duties

For purposes of definition of “temporary disability” under statute governing public safety retirement system, “reasonable
range of duties” must be defined in context of surrounding circumstances; inruralsetting with small policeforce, disabled
officer who is unableto perform strenuous physicalactivity mightnot be ableto perform “reasonablerange of duties” for
his department, but, inlarge metropolitanarea, wide range of tasks areavailableand public policy favors maximum
utilization of disabled employees. Brodsky v. City of Phoenix Police Dept. Retirement System Bd. (App. Div.11995) 183
Ariz. 92,900P.2d 1228. Municipal Corporations  187(5); Public Employment  389(1)

Three-month light-duty assignment police department offered officer who suffered knee injury permitted himto perform
“reasonablerange of duties,” so that officer was not entitled to temporary disability pension, even though officer lacked
ability to make forceful arrest; there was no indication thatassignment was outsidethose functions police officers
generally perform. Brodskyv. City of Phoenix Police Dept. Retirement System Bd. (App. Div.11995) 183 Ariz. 92,900 P.2d
1228. Municipal Corporations  187(5); PublicEmployment  389(7)

Findingthat police officer, who suffered knee injury, could perform three-month light-duty assignment police department
offered him, sothat he was not entitled to temporary disability pension, was supported by evidence that officer could be
sedentary for two hours at a time, that he had made a number of four-hour airplanetrips, and thatrehabilitation would
overcome condition. Brodskyv. City of Phoenix Police Dept. Retirement System Bd. (App. Div.1 1995) 183 Ariz. 92, 900
P.2d 1228. Municipal Corporations 187(9); PublicEmployment  626(3)

Policeofficer who is temporarily unableto engage in physically strenuous activities may still beableto perform “reasonable
range of duties” within policedepartment and, thus, be ineligible for temporary disability pension. Brodskyv. City of
Phoenix Police Dept. Retirement System Bd. (App. Div.11995) 183 Ariz. 92,900P.2d 1228 . Municipal Corporations
187(5); Public Employment 389(2)

Amendment of statute governing public safety personnel retirement system to define “temporary disability” in terms of
conditions preventing employee from performing “reasonablerange of duties,” rather than “regularly assigned duties,”
narrowed that definition. Brodskyv. City of Phoenix Police Dept. Retirement System Bd. (App. Div.1 1995) 183 Ariz. 92,
900P.2d 1228. PublicEmployment  389(2)
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Context and Analysis (1)

Administrative Code References (1)

Public safety retirement system eligibility, see A.A.C. R13-5-804.
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|Arizo na Revised Statutes Annotated
[ Title 38. Public Officers and Employees (Refs & Annos)
|Chapter 5. Social Security and Retirement
|Article4. Public Safety Personnel Retirement Sy stem (Refs & Annos)

A.R.S.§38-844
§ 38-844. Requirements for retirement benefits and disability pensions

Effective: September 13,2013

Currentness

A. A member shall be eligible for a normal pension on retirement on or after the member’s normal retirement date. Pay ment
of a normal pension shall commence as of the first day of the month following the date of retirement, and the last payment
shall be made as of the last day of the month in which the death of the retired member occurs.

B. A member is eligible for an accidental disability pension if the member’s employment is terminated by reason of
accidental disability. A member is eligible for an ordinary disability pension if the member’s employment is terminated
before the member’s normal retirement date by reason of ordinary disability. A member shall file an application for a
disability pension after the disabling incident or within one year after the date the member ceases to be an employee. Timely
application for an accidental, catastrophic or ordinary disability pension is a prerequisite to receipt of the pension. Pay ment of
an accidental, catastrophic or ordinary disability pension shall commence as of the first day of the month following the date
of retirement or the expiration of a period during which the member is receiving sick leave payments or a temporary
disability pension, whichever is later, but not earlier than § 38-845.02 allows for retroactive payments. The last payment shall
be made as of the last day of the month in which the death of the retired member occurs, or if disability ceases before the
member’s normal retirement date, the first day of the month in which disability ceases.

C. A member is eligible for a catastrophic disability pension if the member’s employment is terminated by reason of
catastrophic disability. If more than the allowable catastrophic disability pensions are approved by the local boards in a
calendar year, fromand after December 31 of the following calendar year a member of the systemis not eligible to apply for
a catastrophic disability pension. On or before January 31, the board of trustees shall report to the president of the senate and
the speaker of the house of representatives the number of catastrophic disability pensions that were approved by the local
boards in the preceding calendar year. For the purposes of this subsection, “allowable catastrophic disability pensions” means
for calendar year 2004, ten, and for subsequent calendar years the number of allowable catastrophic disability pensions
allowed in the prior calendar year minus the number of catastrophic disability pensions approved by the local boards in the
prior calendar year plus four.

D. Notwithstanding any other provision of this section, no member shall qualify for an accidental, catastrophic or ordinary
disability pension if the local board determines thatthe member’s disability results from the following:
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1. An injury suffered while engaged in a felonious criminal act or enterprise.

2. Service in the armed forces of the United States that entitles the member to a veteran’s disability pension.

3. A physical or mental condition or injury thatexisted or occurred before the member’s date of membership in the system.

E. Accidental or ordinary disability shall be considered to have ceased and an accidental or ordinary disability pension
terminates if the member:

1. Has sufficiently recovered, in the opinion of the local board, based on a medical examination by a designated physician or
a physician working in a clinic that is appointed by the local board, to be able to engage in a reasonable range of duties within
the member’s department and the member refuses an offer of employment by an employer in the system.

2. Refuses to undergo any medical examination requested by the local board, provided that a medical examination shall not
be required more frequently thanoncein any calendar year.

F. Sixty months after the award of a catastrophic disability pension, the local board shall reevaluate the member. If the
member still qualifies for the catastrophic disability pension, the member is entitled to continue to receive the pension at the
reduced amount prescribed in 8 38-845, subsection E. A catastrophic disability shall be considered to have ceased and a
catastrophic disability pension terminates if the local board determines that the member has sufficiently recovered and is able
to engage in gainful employment based on a medical examination by a designated physician or a physician working in a
clinic that is appointed by the local board. After the sixty-month review, the catastrophic disability shall be considered to
have ceased and a catastrophic disability pension terminates if the local board determines that the member has sufficiently
recovered and is able to engage in gainful employment based on a medical examination by a designated physician or a
physician working in a clinic that is appointed by the local board, except that the medical examination shall not be required
more frequently than once in a calendar year. The medical review after the sixty -month period does not apply after the date
the catastrophic disability pensioner would have attained twenty-five years of service assuming the pensioner remained a
member of the system. The local board shall also terminate a catastrophic disability pension if the member refuses to undergo
any medical examination requested by the local board. A member whose catastrophic disability pension is terminated may
apply for and if eligible is entitled to receive an accidental disability pension as provided in this section.

G. Subsection E of this section does not apply after a disability pensioner’s normal retirement date. The amount of a
disability pension shall not be recomputed at a disability pensioner’s normal retirement date.

H. If accidental or ordinary disability ceases before a retired member attains the member’s normal retireme nt date and the
member is reemployed by an employer, the member shall be treated as if the member has been on an uncompensated leave of
absence during the period of the member’s disability retirement and shall be a contributing member of the system. The
pension payable on the member’s subsequent retirement shall be determined as provided in § 38-845.
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I. A member shall be eligible for a temporary disability pension if the member’s employment is terminated before the
member’s normal retirement date by reason of temporary disability. Payment of a temporary disability pension shall
commence as of the first day of the month following the date of disability or the expiration of a period during which the
member is receiving compensation and sick leave payments, whichever is later. The last payment shall be made as of the first
day of the month in which either the death of the member occurs or the local board deems the member is no longer under
temporary disability, whichever first occurs, provided that no more than twelve monthly temporary disability pay ments shall
be made in total to the member.

J. If on the expiration of a temporary disability pension the local board finds on application that the member has an accidental
or ordinary disability, the member shall be eligible for an accidental or ordinary disability pension, as provided in this
section.

K. The system shall make payments pursuant to section 401(a)(9) of the internal revenue code* and the regulations that are
issued under that section. Notwithstanding any other provision of the system, beginning January 1, 1987 payment of benefits
to a member shall commence no later than April 1 of the calendar year following the later of:

1. The calendar year in which the member attains seventy and one-half years of age.

2. The date the member terminates employment.

Credits

Added by Laws 1968, Ch. 85, 8 1. Amended by Laws 1971, Ch. 143, 8 3, eff. July 1, 1972; Laws 1980, Ch. 146, § 2; Laws
1983, Ch. 300, § 6; Laws 1988, Ch. 267, § 3; Laws 1994, Ch. 356, § 25; Laws 1996, Ch. 318, § 1; Laws 1997, Ch. 239, § 11,
Laws 2004, Ch. 91, § 1; Laws 2004, Ch. 325, § 2; Laws 2009, Ch. 35, § 12; Laws 2010, Ch. 118, 8 5; Laws 2010, Ch. 200, §
35, eff. April 28, 2010; Laws 2012, Ch. 136, § 5; Laws 2013, Ch. 203, § 4.

Footnotes

1
Internal Revenue Code sections may be found in Title 26 of U.S.C.A.

A.R. S. 838-844, AZ ST § 38-844
Current through legislation effective June 7, 2019 of the First Regular Session of the Fifty -Fourth Legislature (2019).
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Notes Of Decisions (10)

Disability pension

Firefighter’s termination of his employment due to expiration of deferred retirement option plan (DROP) period precluded
eligibility for an accidental disability pension;firefighter’s solereason for terminating his employment was becausehis
DROP period expired, and his alleged disability was not a reason for retirement, as firefighter suggested. Hosea v. City of
Phoenix Fire Pension Bd. (App. Div.12010)224 Ariz. 245,229 P.3d 257, review denied. Municipal Corporations 200(5)
; Public Employment 389(4)

Firefighter failed to meet initial statutory requirement for eligibility, and therefore city fire pension board was not required
to appointa medical board before denying his application for accidental disability benefits; appointment of a medical board
would have been futile, and firefighter’s interpretation of the statutes to mandate that requirement inall cases would have
leadto anabsurd consequence not intended by the legislature. Hosea v. City of Phoenix Fire Pension Bd. (App. Div.1 2010)
224 Ariz. 245,229 P.3d 257 , review denied. Municipal Corporations 200(8.1); PublicEmployment 451

City firepension board’s finding that firefighter terminated his employment becausedeferred retirement option plan
(DROP) period had expired, rather than by reason of accidental disability, was supported by substantial evidence; firefighter
worked his lastday before retirement on afire tire on duty at full -time capacity, firefighter never sought workers’
compensation benefits or treatment at his employer’s health center, and employer had no knowledge of his alleged
inability to perform his duties. Hosea v. City of Phoenix Fire Pension Bd. (App. Div.12010) 224 Ariz. 245,229 P.3d 257,
review denied. Municipal Corporations 200(9); PublicEmployment 626(1)

Town fire chiefwho resigned and applied for anaccidental disability pension was notrequired to prove that his accidental
disability was the solereason for his resignation; although town manager had written letter to firechief regardingintent to
terminate him based on alleged misconduct, the unchallenged independent medical report established thatfirechief was
physically unableto continue to perform the duties of his job, and, therefore, he qualified for pension. Parkinsonv.
GuadalupePublic Safety Retirement Local Bd. (App. Div.1 2007) 214 Ariz. 274,151 P.3d 557 , review denied. Municipal
Corporations  196; PublicEmployment  389(2)

Substantial gainful employment

Whether a permanently disabled member of the public safety personnel retirement system is engaged in “substantial
gainful employment” ultimately must be determined through an examination of the facts and circumstances of each
individual case. Op.Atty.Gen. No. 70-10.

Rehabilitation

Responsibility for determining whether a member’s employment duringdisabilityis for primary purpose of rehabilitation
rests upon local retirement board of the member under § 38-847. Op.Atty.Gen. No. 70-10.

Normal retirement

Game and fish department employee whose 20 years of employment included time spent away from being regularly
assigned to hazardous duty as a game and fish warden would not have accumulated the years of servicerequired to be
eligiblefor normal retirement under the public safety personnel retirement system. Op.Atty.Gen. No. 74-26.
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Misconduct

Where city police officer was terminated because of misconductand not because of any disability, he was not eligiblefor
disability pension. Leschinskyv. Public Safety Personnel Retirement System (App. Div.2 1976) 27 Ariz.App. 618,557 P.2d
550. Municipal Corporations 187(5); Public Employment 389(2)

Termination of benefits

Disability benefits which have previously been granted to department of public safety personnel shall beterminated when a
member dies, when his disabilityinfactceases, or when he refuses to undergo a medical examination. Op.Atty.Gen. No.
179-285, 1979 WL23352.

Resignation

Town fire chiefwho resigned and applied for anaccidental disability pension was notrequired to prove that his accidental
disability was the solereason for his resignation; although town manager had written letter to firechief regardingintent to
terminate him based on alleged misconduct, the unchallenged independent medical report established thatfirechief was
physically unableto continue to perform the duties of his job, and, therefore, he qualified for pension. Parkinsonv.
GuadalupePublic Safety Retirement Local Bd. (App. Div.1 2007) 214 Ariz. 274,151 P.3d 557 , review denied. Municipal
Corporations  196; PublicEmployment  389(2)
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Editor’s and Revisor’s Notes (33)

HISTORICAL AND STATUTORY NOTES

The 1971 amendment substituted “twenty years of credited service” for “twenty-five years of credited service” inthe first
sentence of subsec. B [deleted in 1980 amendment].

For effective date provision of Laws 1971, Ch. 143, see Historical and Statutory Notes following § 38-842.

The 1980 amendment deleted “coinciding with or next” following “firstday of the month” inthe second sentence of
subsec. A, the second sentence of subsec.B, and the second sentence of subsec. H [now subsec.|]; deleted “thereof”
following “lastpayment” inthe second sentence of subsec. A, the third sentence of subsec. B, and the third sentence of
subsec.H [now subsec.|]; substituted “lastday of the month” for “firstday of the month” inthe second sentence of subsec.
A andthe third sentence of subsec. B; deleted “after completion of at leasttwenty years of credited service,” preceding “or
accidental disability” in the firstsentence of subsec. B; deleted the second sentence of subsec.C, which hadread: “The
board shall havethe right to waive the requirement for a medical examinationifitdetermines that suchanexaminationis
unnecessary.”; deleted “either of” preceding “the following”inthe introductory paragraphandadded par.3in subsec.D
[now subsec.C]; and rewrote par.1 of subsec. E [now subsec. D], which had read:

“1. Ifunder ordinary disability, has sufficiently recovered, in the opinion of the board, based on a medical examination by
a doctor or clinicappointed by the board, to be ableto engage inregular employment with his employer and refuses an
offer of employment by his employer.”

The 1980 amendment also added the fifth sentence of subsec.F.
The 1983 amendment substituted “local board” for “board” throughout the section; and deleted subsec. C, which had read:

“C. Disability under the system shallbeconsidered total and permanent if, on the basis of a medical examination by a
doctor or clinic appointed by the board, the board finds thatthe member has a physical or mental condition which qua lifies
as accidental or ordinary disability.”

The 1983 amendment alsoredesignated former subsecs.D to | as subsecs.Cto H; substituted references to anaccidental or
ordinary disability pension for references to a permanent disability pension throughout subsecs.Band C; substituted
references to an accidental disability pension for references to a permanent disability pensioninsubsec.E; inserted
“accidental or ordinary” preceding “disability” in subsec. F; substituted “or the expiration of a period” for “, butin no event
prior to the expiration of a period” inthe second sentence of subsec.B and the second sentence of subsec.G; inserted “,
whichever is later” following “sick leave payments or a temporary disability pension”inthe second sentence of subsec.B
andthe second sentence of subsec. G; substituted “A physical or mental condition” for “A physical condition”in par. 3 of
subsec.C; and, insubsec. D, rewrote the introductory paragraph, which had read:

“E. Disabilityshallbeconsideredto have ceased and a permanent disability pension shall notbecome payableif, prior to
his normal retirement date, the member:”,

substituted “an employer inthe system” for “his employer” inpar. 1, and added the lasttwo sentences of the subsection.
The 1983 amendment also substituted “§ 38-849, subsection D” for “subsection E of § 38-849” insubsec. F; and
substituted “local board finds upon application thatthe member has anaccidental or ordinary disability, the member shall
thereupon be eligiblefor anaccidental or ordinary disability pension” for “board deems the member to be under accidental
disability, the member shall thereupon be eligiblefor anaccidental disability pension”insubsec. H.
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The 1988 amendment, insubsec.E, inserted “or ordinary”intwo places.

The 1994 amendment by Ch. 356 designated the lastparagraph of subsec.D as subsec. E; deleted existingsubsec.E;
inserted new subsec.F and redesignated existingsubsecs.Fto Has G to |, accordingly. Former subsec.E hadread:

“E. An accidental or ordinary disability pension shall bereduced in the period prior to his normal retirement date, if the
member engages inanysubstantial gainful employment whichis found by the local board to be other than for the primary
purpose of rehabilitation. The amount of reduction shall beequal to one dollar of pension for each two dollars of earned
income. The local board shall havethe right to suspend payments of anaccidental or ordinary disability pensionifthe
disabled member failstoreportearned income.  Such suspensionshall befor the period there is no satisfactory report
with restoration of benefits upon acceptance of such report or until the member’s normal retirement date, whichever
occurs earlier.  If, inthe opinion of the local board, thereduction providedin this subsectionis insufficientto recover
monies previously paidtoa member, each local board may,inits solediscretion, bringanaction torecover any outstanding
balancedue, notwithstanding any other rights the local board possesses.”

The 1996 amendment by Ch. 318 neutralized gender references and made nonsubstantivelanguage changes throughout;
andin subsec.B, substituted “by reason of” for “prior to his normal retirement date by reason of ordinary disability or”
following “terminated” inthe firstsentence, andinserted the second sentence, relatingto terminations due to ordinary
disabilities.

Laws 1996,Ch. 318,§ 2 , provides:

“Sec. 2. Retroactivity

“ Section 38-844, Arizona Revised Statutes , as amended by this act, applies retroactively to from and after June 30, 1995.”

The 1997 amendment by Ch. 239 inserted the third and fourth sentences of subsec.B relatingto filingapplication for
disability pension.

The 2004 amendment by Ch. 91 deleted references to accidental disability pensioninsubsec.F.
The 2004 amendment by Ch. 325 inserted new subsec. C and redesignated existingsubsecs.Cand D as D and E, accordingly;
inserted new subsec. F and redesignated existingsubsecs. Ethrough | as G through K, accordingly; inserted references to

catastrophic disability pensioninsubsec.Bandinredesignated subsec.D; and made nonsubstantivechanges.

The 2004 amendment of this section by Ch. 325, § 2 explicitly amended the amendment of this section by Laws 2004,
Ch.91,§ 1.

Laws 2004, Ch. 325,§ 8 , relatingto alegislativecouncilstudyonretiree health insurance;contract;scopeof study;
reimbursement of costs; report,and § 9 relatingto a retiree health insurancereporting requirement, were repealed by §
10 of the actOctober 1, 2005.

Laws 2004, Ch. 325,§ 11 , provides:

“Sec. 11. Continuation of catastrophic disability pension

“Any person who has been awarded a catastrophic disability pension pursuantto this actis entitled to continue to receive
the pensionaslongas the person maintains eligibility as determined by the local board.”

The 2009 amendment by Ch. 35 added subsec.L; and made nonsubstantive changes throughout the section.

The 2010 amendment by Ch. 118 deleted subsec.H; and redesignated existingsubsecs.ltoL as H to K, accordingly.
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Deleted subsec.H had read:

“H. Anordinarydisability pension shallbereduced inthe period before the member’s normal retirement date if the
member engages inany employment and if the member’s income from this employment is greater than the member’s
pension unreduced by this subsection.  The amount of the reductionshall beequal to the difference between the
member’s income from employment and the member’s unreduced pension.  The local board shall havethe rightto
suspend payments of anordinary disability pensionif the disabled member fails toreport earned income.  Such
suspension shall befor the periodthere is nosatisfactory reportwith restoration of benefits on acceptance of suchreport
or until the member’s normal retirement date, whichever occurs earlier.  If, inthe opinion of the local board, the
reduction provided in this subsectionis insufficientto recover monies previously paid to a member, each local board,inits
solediscretion, may bringan action to recover any outstanding balance due, notwithsta ndingany other rights the local
board possesses.”

The 2010 amendment by Ch. 200 substituted “board of trustees” for “fund manager” inthe third sentence of subsec.C; and
substituted “medical examination requested by the local board” for “medical examinationrequested by the board” in
subsec.E, par.2 and inthe penultimate sentence of subsec.F.

The 2012 amendment by Ch. 136 substituted “§ 38-849,subsection E” for “§ 38-849, subsection D” insubsec. H.

The 2013 amendment by Ch. 203 inserted “but not earlierthan § 38-845.02 allows for retroactive payments” at the end of
the fifth sentence of subsec. B; substituted “a designated physician or a physician workingina clinic thatis appointed by
the local board” for “a physician or a clinic appointed by the local board” onceinsubsec.E, par.1 and twiceinsubsec.F;
rewrote subsec.H; and made nonsubstantivechanges.  Subsection H had read:

“H. Ifaccidental orordinarydisability ceases beforea retired member attains the member’s normal retirement date and
the member is reemployed by an employer, the pension payableonthe member’s subsequent retirement shall be
determined as providedin § 38-849,subsectionE.”

Reviser’s Notes:

2010 Note. Prior to the 2012 amendment, this section contained the amendments made by Laws 2010,Ch. 118 ,
sec. 5 and Ch. 200, sec. 35 that were blended together pursuantto authority of § 41-1304.03.


https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID%28IF2E33C8057-C011DFAA82B-637EFF19CB0%29&originatingDoc=N80955671EA9A11E28136F9A85E321584&refType=SL&originationContext=legislativehistorynotes&contextData=%28sc.DocLink%29&transitionType=LegislativeHistoryNotesItem&VR=3.0&RS=cblt1.0

8§ 38-844.Requirements for retirement benefits and disability p..., AZ ST § 38-844

Context and Analysis (1)

United States Supreme Court (1)

Mandatory retirement. Uniformed branch of state police,see Massachusetts Bd. of Retirement v. Murgia,
U.S.Mass.1976,96 S.Ct. 2562, 427 U.S. 307,49 L.Ed.2d 520.
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Validity

There are no Validity results for this citation.
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|Arizo na Revised Statutes Annotated
[ Title 38. Public Officers and Employees (Refs & Annos)
|Chapter 5. Social Security and Retirement
|Article4. Public Safety Personnel Retirement Sy stem (Refs & Annos)

A.R.S.§38-859
§ 38-859. Medical boards; purposes; composition; medical examinations

Effective: September 13,2013

Currentness

A. The purposes of a medical board are to:

1. Identify a physical or mental condition or injury that existed or occurred prior to the member’s date of membership in the
systemand for which benefits may otherwise be limited by § 38-844, subsection D.

2. Evaluate a member’s eligibility for an accidental disability pension.

3. Evaluate a member’s eligibility for an ordinary disability pension.

4. Evaluate a member’s eligibility for a temporary disability pension.

5. Evaluate a member’s eligibility for a catastrophic disability pension.

6. For the purposes of § 38-846, determine through appropriate medical evidence the proximate cause of death for members
who are killed in the line of duty if the death occurs more than one year after the date of injury.

B. For the purpose of determining a disability, the medical board shall be composed of a designated physician or physicians
working in a clinic other than the employer’s regular employee or contractee. Employees employed after October 1, 1992
shall undergo a medical examination for the purpose of identifying a physical or mental condition or injury that existed or
occurred prior to a member’s date of membership in the systemand for which benefits may otherwise be limited by § 38-844,
subsection D, and for this purpose, the medical board shall be composed of a designated physician or physicians working in a
clinic that may be the employer’s regular employee or contractee.
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C. A finding of accidental, ordinary, temporary or catastrophic disability shall be based on medical evidence by a designated
physician or a physician working in a clinic that is appointed by the local board pursuant to 8 38-847, subsection D,
paragraph 9 that established the disability. The local board shall resolve material conflicts in medical evidence. If required,
the local board may employ other physicians or clinics to report on special cases. With the approval of the local board, a
designated physician or physicians working in a clinic that is employed by the local board may employ occupational
specialists to assist the designated physician or physicians working in a clinic in rendering an opinion.

D. Allemployees shall undergo medical examinations before a designated physician or a physician working in a clinic that is
appointed by the local board pursuant to and for the reasons prescribed in this article. An employee who fails to comply with
this subsection waives all rights to disability benefits under this article.

E. The examining physician or clinic shall report the results of examinations to the local board, and the secretary of the local
board shall preserve the report as a permanent record. Medical examinations conducted pursuant to this article shall be
conducted by a physician and shall not be conducted or utilized for the purposes of hiring, advancement, discharge, job
training or other terms, conditions and privileges of employ ment unrelated to the receipt of or qualification for pension
benefits or service credits under the system.

F. This section does not affect or impair the right of an employer to prescribe medical or physical standards for employees or
prospective employees.

Credits

Added by Laws 1992, Ch. 340, § 2. Amended by Laws 2004, Ch. 325, § 7; Laws 2012, Ch. 136, § 11; Laws 2013, Ch. 203, §
12.

A.R. S. 838-859, AZ ST § 38-859
Current through legislation effective June 7, 2019 of the First Regular Session of the Fifty-Fourth Legislature (2019).

End of Document © 2019 Thomson Reuters. No claimtooriginal U.S. Government Works.
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§ 38-859. Medical boards; purposes; composition; medical exa..., AZ ST § 38-859

Notes Of Decisions (1)

Construction and application

Firefighter failed to meet initial statutory requirement for eligibility, and therefore city fire pension board was not required
to appointa medical board before denying his application for accidental disability benefits; appointment of a medical board
would have been futile, and firefighter’s interpretation of the statutes to mandate that requirement inall cases would have
leadto anabsurd consequence notintended by the legislature. Hosea v. City of Phoenix Fire Pension Bd. (App. Div.1 2010)
224 Ariz. 245,229 P.3d 257 , review denied. Municipal Corporations 200(8.1); Public Employment 451
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§ 38-859. Medical boards; purposes; composition; medical exa..., AZ ST § 38-859

Validity

There are no Validity results for this citation.

Context & Analysis

There are no Context & Analysis results for this citation.

Editor’s and Revisor’s Notes

There are no Editor’s and Revisor’s Notes for this citation.
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