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County of Galveston
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Interlocal Agreement by and Between the City of Texas City and the County of Galveston Relating to the Reconstruction of the Texas City Dike and the Texas City Dike Road, the Abandonment of an Easement and the Designation of the Texas City Dike as a Municipal Public Park.

This Interlocal Agreement (Agreement) is made and entered into by, between and among the County of Galveston, Texas (County) and the City of Texas City, Texas (City), each of whom is a Party hereto and a political subdivision of the State of Texas and both of whom are collectively referred to herein as the Parties.  It is for the reconstruction by the City of what is commonly called the Texas City Dike and the Texas City Dike Road, the abandonment of that one certain easement given by the City to the County to construct the Texas City Dike Road and the dedication and subsequent development of the Texas City Dike and the Texas City Dike Road as a municipal public park owned and operated solely by the City.
1.  Recitals

Whereas, the County is acting by and through its governing body, the Galveston County Commissioners’ Court and the City is acting by and through its governing body, the City Commission of Texas City; and
Whereas, Chapter 791, Texas Government Code, known as the Interlocal Cooperation Act, authorizes local governments to contract with other local governments and agencies of the State in accordance with its’ provisions; 


Whereas, authorized by the River and Harbor Act of 1913, the original Dike was sponsored by the City of Texas City and built and completed in 1915 by the United States Army Corp of Engineers.  The original Dike was originally designed as a breakwater whose purpose was to protect the Texas City Ship Channel from shoaling; and


Whereas, by virtue of Senate Bill No. 70, Acts of the 42nd Legislature, 1931, approved by the Governor on March 17, 1931 and patented to the City of Texas City and further described in patent dated August 20, 1931 filed for record in the Office of the County Clerk of Galveston County, Texas, in Volume 469, Page 491,  the Texas General Land Office conveyed to the City a strip of  land lying under Galveston Bay 1000 feet wide that had, as its center the original Dike; and 


Whereas, by virtue of Senate Bill No. 475, Acts  of the 58th Legislature, 1963, approved by the Governor on June 11, 1963 and patented to the City of Texas City and further described in patent filed for record in the Office of the County Clerk of Galveston County, Texas, in Volume 1573, Page 63, the Texas General Land Office conveyed to the City for public purposes and uses for and in aid of recreation, rest, recreation, fishing, boating, surf riding, natatorial and nautical purposes a strip of land that is located at the eastern tip of the Texas City Dike and joins the 1931 patented strip on the north that forms an area at the tip that is 2000 feet wide and 2000 feet long on the north side; and

Whereas, on January 18, 1957 the Corps of Engineers, U.S. Army, Office of District Engineer, Galveston Division, granted to the County Permit No. W-N-243-41-Permit-3696 that enabled the County to construct a concrete rubble dike parallel to the existing Texas City Dikes, and to place hydraulic fill between the two Dikes, the fill material to be obtained by dredging a channel with a maximum depth of 10 feet and construct a roadway on the fill; and

Whereas, on July 6, 1960, by instrument filed for record in the Office of the County Clerk of Galveston County, Texas, in Volume 1389, Page 266, the City granted to the County an easement for the construction, repair, improvement and maintenance of a seawall, dike and/or breakwater purposes; and

Whereas, on June 22, 1970 the County, by instrument found of record in the Office of the County Clerk of Galveston County, Texas in Volume 2121 Page 362, relinquished a portion of the easement previously granted to it by the City; and

Whereas, Hurricane Ike caused extensive damage to the Texas City Dike and the Texas City Dike Road; and

Whereas, the City is in the process of reconstructing the Texas City Dike and the Texas City Dike Road; and

Whereas, the County has heretofore issued Certificates of Obligation that contain monies to be used for maintenance of the Texas City Hurricane Levy System; and


Whereas, the Texas City Dike and the Texas City Dike Road were originally constructed, for among other purposes, as a breakwater and as such bond monies may be used for its reconstruction. 

Now Therefore, it is mutually agreed by, between and among the Parties as follows:

2.  Definitions

As used in this Agreement, the following terms shall have the meanings set out below.  

2.1
Agreement means this agreement.

2.2
Texas City Dike means the strip of land patented to the City by virtue of Senate Bill No. 70, Acts of the 42nd Legislature, 1931 and by Senate Bill No. 475, Acts  of the 58th Legislature, 1963.
2.3
Texas City Dike Road  means the road constructed by the County upon the Texas City Dike pursuant to the Corps of Engineers, U.S. Army, Office of District Engineer, Galveston Division Permit No. W-N-243-41-Permit-3696
2.4 
City Commission means the City Commission of the City of Texas City, Texas.

2.5
Commissioners’ Court means the Commissioners’ Court of the County of Galveston, Texas.
2.6
Effective Date of this Agreement means September 10, 2010.
3.  Obligations of the County

3.1
The County agrees, upon completion of reconstruction by the City of the Texas City Dike and the Texas City Dike Road to pay to the City the sum of $3,000,000.00 (Three Million Dollars) for such reconstruction and for such future repairs, improvements and/or upkeep as may be required to protect the Texas City Dike and the Texas City Dike Road as a seawall, dike and breakwater in the future.
3.2
The County furthers agrees that, effective September 10, 2010 it Reassigns, Retransfers, and Reconveys to the City that one certain easement heretofore granted to it by the City as described in that one certain instrument dated on July 6, 1960 filed for record in the Office of the County Clerk of Galveston County, Texas, in Volume 1389, Page 266.

3.3
The County, subject to the approval of the Corps of Engineers, U.S. Army, Office of District Engineer, Galveston Division, Assigns, Transfers and Conveys  Permit No. W-N-243-41-Permit-3696 dated January 18, 1957that enabled the County to construct  the Texas City Dike Road to the City.
3.4
Upon assignment of the Corps Permit, the County will have no future obligation to maintain either the Texas City Dike or the Texas City Dike Road. 

3.5
The County understands and has no objection to the City’s desire to limit vehicular access to the Texas City Hurricane Protection Levee as set forth in Article 4.6 below as long as the City allows and continues to allow free vehicular access at all times to the various categories of people listed in said Article.
4. Obligations of City


4.1  
The City has already commenced reconstruction of the Texas City Dike and the Texas City Dike Road.  The City agrees to complete construction of the Texas City Dike and the Texas City Dike Road by September 10, 2010. 


4.2  
The City further agrees, effective upon payment to it of the $3,000,000 to be paid it by the County recited in Article 3.1 above to release the County from any future obligation to repair, construct, reconstruct or otherwise maintain either the Texas City Dike or the Texas City Dike Road in the future.

4.3
The City also agrees, effective September 10, 2010 to accept the reconveyance of the easement heretofore given by the City to the County on July 6, 1960 that is described in instrument filed for record in the Office of the County Clerk of Galveston County, Texas, in Volume 1389, Page 266 and to be fully responsible for all future maintenance, upkeep and repairs that are required to be performed on the Texas City Dike and the Texas City Dike Road in a state of good repair and condition. 

4.4  
The City, subject to the approval of the Corps of Engineers, U.S. Army, Office of District Engineer, Galveston Division, agrees to accept the assignment of Permit No. W-N-243-41-Permit-3696 dated January 18, 1957 that enabled the County to construct a concrete rubble dike to the City.

4.5
The City, upon execution of this Interlocal Agreement hereby designates the Texas City Dike and the Texas City Dike Road, in addition to serving as a breakwater, as a municipal public park that is solely owned, operated and managed by the City.
4.6
The City intends to charge a user fee for various people who desire to access the Texas City Dike and the Texas City Dike Road.  In order to adequately control access to these amenities the City will need to construct a toll booth or some other improvement that precludes the free passage of vehicular traffic on City owned property located adjacent to Skyline Drive/ Texas City Hurricane Protection Levee at a site approved by the County.    Doing so will preclude the public from freely entering that portion of Skyline Drive that is located on top of the Levee.  The City agrees that it will not charge an access fee to:

· Federal (e.g. U.S. Army Corps of Engineers), state(e.g. Texas Parks and Wildlife) and Galveston County Employees while actively at work and in the performance of their duties
· Contractors working on the Texas City Hurricane Protection Levee on behalf of federal, state and county employees.
· Residents of what is currently called Grand Cay Harbour
· Potential purchasers of tracts of land located within Grand Cay Harbour

· Guests of and visitors to homeowners living in Grand Cay Harbour

· Service personnel entering Grand Cay Harbrour at the request of a homeowner

· Construction workers actively engaged in the construction of homes and other improvements within Grand Cay Harbour

· Public utility personnel servicing, repairing or replacing public utilities; and

· Law enforcement officers, firemen, paramedics or other emergency response personnel who will be permitted to bypass the toll booth via an emergency access lane constructed by the City.

5.  Term and Termination

5.1
Agreement Term.  With the exception of the transfer of the easement referenced above which becomes effective this Agreement shall become effective as of the date of the County’s execution of this Agreement. and shall continuously remain in effect unless terminated by agreement of all parties.

6.  Notice

6.1
Written and Transmission.  All notices required or permitted under this Agreement shall be in writing and shall be delivered in person or mailed, certified mail, return receipt requested, or may be transmitted by facsimile as follows:

to the City at:

City of Texas City

Attention:  Matthew T. Doyle, Mayor
P. O. Box 2608

Texas City, TX  77592

to the County at:

Galveston County

Attention:  James D.Yarbrough, County Judge

722 Moody, Suite 200

Galveston, Texas  77550

Fax:  (409) 765-2653

with a copy to:

Galveston County Legal Department

Attention:  Harvey Bazaman, Attorney

Galveston County Courthouse
722 Moody, 5th Floor
Galveston, Texas  77550-1454

Fax:  (409) 770-5560
Harvey.Bazaman@co.galveston.tx.us
6.2
Delivery.  Notices shall be deemed delivered when actually received, or if earlier, on the third day following deposit in a United States Postal Services post office or receptacle with proper postage affixed (certified mail, return receipt requested) addressed to the other Party at the address described above or at such other address as the receiving Party may have theretofore given by notice to the sending Party.

7.  Miscellaneous

7.1
Authority.  Each Party represents and warrants for itself that the individual executing this Agreement on its behalf has the full power and authority to do so, and this Agreement constitutes the legal, valid, and binding agreement of each Party hereto.

7.2
Written, Authorized, and Executed Amendment.  This Agreement may be amended only by written instrument duly authorized by the respective governing body of each Party hereto and duly executed by each respective Party hereto.

7.3
Approval by the Parties.  Whenever this Agreement requires or permits approval or consent to be hereafter given by any of the Parties, the Parties agree that such approval or consent shall not be unreasonably withheld or delayed.

7.4
Severability.  If any provision contained in this Agreement is held to be invalid by a court of competent jurisdiction for any reason, such invalidity shall not affect other provisions of this Agreement that can be given effect without the invalid provision, and to this end the provisions of this Agreement are severable.  In the event any provision in this Agreement is held invalid or unenforceable and so affects in any manner the limitations on the County’s or the City’s contributions or participation, then neither the County, nor the City, shall have any liability for any incremental or other payments as may otherwise be provided for in this Agreement.

7.5
Non-waiver.  The waiver by a Party of a breach or violation of any provision of this Agreement shall not operate as, or be construed to be, a waiver of any subsequent breach of the same or other provision herein.  Failure of any Party hereto to insist on the strict performance of any of the agreements contained herein or to exercise any rights or remedies accruing hereunder upon default or failure of performance shall not be considered a waiver of the right to insist on, and to enforce by an appropriate remedy, strict compliance with any other obligation hereunder or to exercise any other right or remedy occurring as a result of any future default or failure of performance.

7.6
Governing Law and Venue.  This Agreement and the rights and obligations of the Parties hereto shall be governed by, and construed according to, the laws of the State of Texas, and venue shall lie exclusively in Galveston County, Texas.

7.7
Assignment; Delegation.  No Party hereto shall assign this Agreement, in whole or in part, at law or otherwise, without the prior written consent of the other Parties.  No Party hereto shall delegate, in whole or in part, its performance under this Agreement without the prior written consent of the other Parties.

7.8
Immunity Retained.  No Party hereto waives or relinquishes any immunity or defense on behalf of itself, its trustees, officers, employees, and agents as a result of its execution of this Agreement and performance of the covenants contained herein.  Each Party hereto specifically reserves any claim it may have to sovereign, qualified, or official immunity as a defense to any action arising in conjunction with this Agreement.

7.9
Successors.  This Agreement shall bind and benefit the Parties and their legal successors.  This Agreement does not create any personal liability on the part of any officer, agent or employee of the County or the City.

7.10
Third Parties.  This Agreement is intended to inure only to the benefit of the Parties hereto.  This Agreement is not intended to create and shall not be deemed or construed to create any rights in third parties.

7.11
Force Majeure.  No Party hereto shall be deemed in violation of this Agreement if it is prevented from performing any of its obligations hereunder for any reason beyond its control, including, without limitation, acts of God, civil or military authority, acts of public enemy, war, fires, explosions, hurricanes, earthquakes, floods, or any similar cause beyond the reasonable control of a Party.

7.12
Entire Agreement.  This Agreement constitutes the entire agreement of the Parties.  No oral or written statements, agreements, promises, conditions, assurances, covenants, or other terms, whether written or verbal, antecedent or contemporaneous, not expressly set forth in this Agreement or expressly incorporated herein shall be of any force and effect.  The Parties rely solely upon the representation and terms contained in this Agreement and no others.

7.13
Headings.  The headings at the beginning of the various provisions of this Agreement have been included only in order to make it easier to locate the subject covered by each provision and are not to be used in construing this Agreement.

7.14
Meanings of Words.  Except as provided otherwise or unless the context requires otherwise, words shall be given their ordinary meaning.  If a word is connected with and used with reference to a particular trade or subject matter or is used as a word of art, the word shall have the meaning given by experts in the particular trade, subject matter or art.

In Witness Hereof, the County and the City make and execute this Agreement in duplicate copies, each of which is an original, to be effective as specified herein.

County of Galveston, Texas:
James D. Yarbrough, County Judge




Attest:

Mary Ann Daigle 

County Clerk






Date:_______________________________
City of Texas City, Texas:

Matthew T. Doyle, Mayor





Attest:

City Secretary






Pam Lawrence

Date:________________________________
Approved as to form:

____________________________________


Ronald F. Plackemeier
City Attorney


Date:_______________________________
____________________________________


Harvey Bazaman

County Attorney



Date:_______________________________
ATTACHMENTS:

Exhibit No. 1:

City Ordinance No. 10-24
Depts/Engineer/Texas City Dike August 18, 2010 Agreement
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