










































faith 
effort 

to 
m

eet 
the 

com
m

itm
ent. 

The 
E

ntity 
w

ill 
determ

ine 
the 

adequacy 
of 

a 
C

ontractor's 
efforts 

to 
m

eet 
the 

contract 
goal, 

w
ithin 

10 business 
days, 

excluding 
national 

holidays, 
from

 
receipt 

of 
the 

inform
ation 

outlined 
in 

this 
S

pecial 
P

rovision 
under 

A
rticle 

A
.3, 

"C
ontractor's R

esponsibilities." If the requirem
ents of A

rticle A
.3 are m

et, 
the 

conditional 
situation 

w
ill 

be 
rem

oved 
and 

the 
contract 

w
ill 

be 
forw

arded to the C
ontractor for execution. 

2. 
D

efinitions. 

a.
"D

epartm
ent" m

eans the Texas D
epartm

ent of Transportation. 

b.
"D

O
T" m

eans the U
.S

. D
epartm

ent of Transportation, including the O
ffice 

of the S
ecretary, and including the operating adm

inistrations, i.e. the 
Federal 

H
ighw

ay 
A

dm
inistration 

(FH
W

A
), 

the 
Federal 

Transit 
A

dm
inistration (FTA

), and the Federal A
viation A

dm
inistration (FA

A
). 

c.
"Federal-A

id C
ontract" is any contract betw

een the Texas D
epartm

ent of 
Transportation and a C

ontractor at any tier, or E
ntity and a C

ontractor at 
any 

tier 
w

hich 
is 

paid 
for 

in 
w

hole 
or 

in 
part 

w
ith 

D
O

T 
financial 

assistance.

d.
“E

ntity”m
eans local governm

ent agency, M
P

O
, R

M
A

, etc.

e.
"D

B
E

 Joint V
enture" m

eans an association of a D
B

E
 firm

 and 1 or m
ore 

other firm
(s) to carry out a single business enterprise for profit for w

hich 
purpose 

they 
com

bine 
their 

property, 
capital, 

efforts, 
skills 

and 
know

ledge, and in w
hich the D

B
E

 is responsible for a distinct, clearly 
defined portion of the w

ork of the contract and w
hose share in the capital 

contribution, control, m
anagem

ent, risks, and profits of the joint venture 
are com

m
ensurate w

ith its ow
nership interest. 

f.
"D

isadvantaged B
usiness E

nterprise" or "D
B

E
" m

eans a firm
 certified 

through 
the 

Texas 
U

nified 
C

ertification 
P

rogram
 

in 
accordance 

w
ith 

49 C
FR

 P
art 26 S

ubparts D
 and E

. 

g.
"G

ood 
Faith 

E
ffort" 

m
eans 

efforts 
to 

achieve 
a 

D
B

E
 

goal 
or 

other 
requirem

ent of 49 C
FR

 P
art 26 S

ubpart C
 and this S

pecial P
rovision 

w
hich, by their scope, intensity, and appropriateness to the objective, can 

reasonably be expected to fulfill the program
 requirem

ent. 

h.
"M

anufacturer" 
is 

a 
firm

 
that 

operates 
or 

m
aintains 

a 
factory 

or 
establishm

ent that produces, on the prem
ises, the m

aterials, supplies, 
articles, or equipm

ent required under the contract and of the general 
character described by the specifications. 

i.
"R

egular D
ealer" is a firm

 that ow
ns, operates, or m

aintains a store, 
w

arehouse, 
or 

other 
establishm

ent 
in 

w
hich 

the 
m

aterials, 
supplies, 

articles 
or 

equipm
ent 

of 
the 

general 
character 

described 
by 

the 
specifications and required under the contract are bought, kept in stock, 
and regularly sold or leased to the public in the usual course of business. 
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To 
be 

a 
R

egular 
D

ealer, 
the 

firm
 

m
ust 

be 
an 

established, 
regular 

business that engages in, as its principal business and under its ow
n 

nam
e, the purchase and sale or lease of the products in question. 

A
 R

egular D
ealer in such bulk item

s as steel, cem
ent, gravel, stone, and 

petroleum
 products need not keep such products in stock if it ow

ns and 
operates distribution equipm

ent for the products. A
ny supplem

enting of 
R

egular D
ealer’s ow

n distribution equipm
ent shall be by a long-term

 
lease agreem

ent and not on an ad hoc or contract-by-contract basis. 
*B

rokers, packagers, m
anufacturers' representatives, or other persons 

w
ho arrange or expedite transactions shall not be regarded as a R

egular 
D

ealer. 

*"B
roker" is an interm

ediary or m
iddlem

an that does not take possession 
of a com

m
odity or act as a R

egular D
ealer selling to the public. 

j. 
"R

ace-neutral 
D

B
E

 
P

articipation" 
m

eans 
any 

participation 
by 

a 
D

B
E

 
through custom

ary com
petitive procurem

ent procedures. 

k.
"R

ace-conscious" 
m

eans 
a 

m
easure 

or 
program

 
that 

is 
focused 

specifically on assisting only D
B

E
s, including w

om
en-ow

ned D
B

E
s. 

l. 
"Texas 

U
nified 

C
ertification 

P
rogram

" 
or 

"TU
C

P
" 

provides 
one-stop 

shopping 
to 

applicants 
for 

certification 
in 

their 
region, 

such 
that 

applicants are required to apply only once for a D
B

E
 certification that w

ill 
be honored by all recipients of federal funds in the state. The TU

C
P

 by 
M

em
orandum

 of A
greem

ent established six m
em

ber entities, including 
TxD

O
T, to serve as certifying agents for Texas in specified regions. 

A
pplicants for D

B
E

 certification m
ay be directed to the TU

C
P

 internet site 
for m

ore inform
ation at: 

//w
w

w
.txdot.gov/business/business_outreach/tucp.htm

 

3. 
C

ontractor's R
esponsibilities. These requirem

ents m
ust be satisfied by the 

C
ontractor. 

a.
A

fter conditional aw
ard of the contract, the C

ontractor shall subm
it a 

com
pleted Form

 N
o.S

M
S

.4901 , "D
B

E
 C

om
m

itm
ent A

greem
ent" for each 

D
B

E
 he/she intends to use to satisfy the D

B
E

 goal or a good faith effort to 
explain w

hy the goal could not be reached, so as to arrive in the E
ntity’s 

contracting office not later than 5:00 p.m
. on the 10

 business day, 
excluding national holidays, after the conditional aw

ard of the contract. 
W

hen requested, additional tim
e, not to exceed seven (7) business days, 

excluding national holidays, m
ay be granted based on docum

entation 
subm

itted 
by 

the 
C

ontractor. 
The 

E
ntity 

shall 
subm

it
the 

D
B

E
 

C
om

m
itm

ent 
A

greem
ent 

package 
to 

the 
D

epartm
ent's 

O
ffice 

of 
C

ivil 
R

ights in A
ustin, Texas not later than 5:00 p.m

. on the 30th business day, 
excluding national holidays, after the conditional aw

ard of the contract. 
The D

B
E

 C
om

m
itm

ent A
greem

ent package is subject to review
, com

m
ent 

and approval by TxD
O

T prior to and as a condition of execution of the 
contract.

th
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b.
D

B
E

 prim
e

contractors w
ho subcontract w

ith D
B

E
s m

ay receive credit 
tow

ard the D
B

E
 goal for w

ork perform
ed by the D

B
E

’s ow
n forces and 

w
ork subcontracted to D

B
E

s. A
 C

ontractor m
ust m

ake a good faith effort 
to m

eet the goals. In the event a D
B

E
 prim

e
subcontracts to a non-D

B
E

, 
that inform

ation m
ust be reported on Form

 N
o. S

M
S

.4902. The com
pleted 

form
 is provided to the E

ntity w
ith a copy to the TxD

O
T D

istrict O
ffice 

responsible for overseeing the project.  

c. 
A

 C
ontractor w

ho cannot m
eet the contract goal, in w

hole or in part, shall 
m

ake adequate good faith efforts to obtain D
B

E
 participation as so stated 

and defined in 49 C
FR

 P
art 26, A

ppendix A
. The follow

ing is a list of the 
types of action that m

ay be considered as good faith efforts. It is not 
intended to be a m

andatory checklist, nor is it intended to be exclusive or 
exhaustive. 

O
ther 

factors 
or 

types 
of 

efforts 
m

ay 
be 

relevant 
in 

appropriate cases. 
�

S
oliciting through all reasonable and available m

eans (e.g. attendance 
at pre-bid m

eetings, advertising, and/or w
ritten notices) the interest of 

all certified D
B

E
s w

ho have the capability to perform
 the w

ork of the 
contract. The solicitation m

ust be done w
ithin sufficient tim

e to allow
 

the D
B

E
s to respond to it. A

ppropriate steps m
ust be taken to follow

 
up initial solicitations to determ

ine, w
ith certainty, if the D

B
E

s are 
interested.

�
S

electing portions of the w
ork to be perform

ed by D
B

E
s in order to 

increase the likelihood that the D
B

E
 goals w

ill be achieved. This 
includes, w

here appropriate, breaking out contract w
ork item

s into 
econom

ically feasible units to facilitate D
B

E
 participation, even w

hen 
the C

ontractor m
ight otherw

ise prefer to perform
 the w

ork item
s w

ith 
its ow

n forces. 
�

P
roviding interested D

B
E

s w
ith adequate inform

ation about the plans, 
specifications, and requirem

ents of the contract in a tim
ely m

anner to 
assist them

 in responding to a solicitation. 
�

N
egotiating in good faith w

ith interested D
B

E
s to m

ake a portion of the 
w

ork available to D
B

E
 subcontractors and suppliers and select those 

portions of the w
ork or m

aterial needs consistent w
ith the available 

D
B

E
 

subcontractors 
and 

suppliers, 
so 

as 
to 

facilitate 
D

B
E

 
participation. 

E
vidence 

of 
such 

negotiations 
includes 

the 
nam

es, 
addresses, and telephone num

bers of D
B

E
s that w

ere considered; a 
description 

of 
the 

inform
ation 

provided 
regarding 

the 
plans 

and 
specifications for the w

ork selected for subcontracting; and evidence 
as to w

hy additional agreem
ents could not be reached for D

B
E

s to 
perform

 the w
ork. 

�
A

 
B

idder 
using 

good 
business 

judgm
ent 

w
ould 

consider 
a 

num
ber of factors in negotiating w

ith subcontractors, including D
B

E
 

subcontractors, and w
ould take a firm

 price and capabilities as w
ell as 

contract goals into consideration. H
ow

ever, the fact that there m
ay be 

som
e additional cost involved in finding and using D

B
E

s is not in itself 
sufficient reason for a B

idders failure to m
eet the C

ontract D
B

E
 goal 

as long as such cost are reasonable. A
lso, the ability or desire of the 
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C
ontractor 

to 
perform

 
the 

w
ork 

of 
the 

contract 
w

ith 
its 

ow
n 

organization does not relieve the B
idder of the responsibility to m

ake 
good faith effort. C

ontractors are not, how
ever, required to accept 

higher 
quotes 

from
 

D
B

E
s 

if 
the 

price 
difference 

is 
excessive 

or 
unreasonable. 

�
N

ot rejecting D
B

E
s as being unqualified w

ithout sound reasons based 
on 

a 
thorough 

investigation 
of 

their 
capabilities. 

The 
C

ontractor's 
standing 

w
ithin 

its 
industry, 

m
em

bership 
in 

specific 
groups, 

organizations, or associations and political or social affiliations (for 
exam

ple union vs. nonunion em
ployee status) are not legitim

ate cause 
for the rejection or non-solicitation of bids and the C

ontractors efforts 
to m

eet the project goal. 
�

M
aking efforts to assist interested D

B
E

s in obtaining bonding, lines of 
credit, or insurance as required by the recipient or C

ontractor. 
�

M
aking 

efforts 
to 

assist 
interested 

D
B

E
s 

in 
obtaining 

necessary 
equipm

ent, supplies, m
aterials, or related assistance or services. 

�
E

ffectively using the services of available m
inority/w

om
en com

m
unity 

organizations; m
inority/w

om
en C

ontractors' groups; local, state, and 
Federal 

m
inority/w

om
en 

business 
assistance 

offices; 
and 

other 
organizations 

as 
allow

ed 
on 

a 
case-by-case 

basis 
to 

provide 
assistance in the recruitm

ent and placem
ent of D

B
E

s. 
�

If the E
ntity determ

ines that the C
ontractor has failed to m

eet the 
good 

faith 
effort 

requirem
ents, 

the 
C

ontractor 
w

ill 
be 

given 
an 

opportunity 
for 

reconsideration 
by 

the 
TxD

O
T 

D
istrict 

O
ffice 

responsible for overseeing
the project.  O

pportunity for further appeals 
w

ill be addressed by the TxD
O

T O
ffice of C

ivil R
ights. 

d. S
hould the B

idder to w
hom

 the contract is conditionally aw
arded refuse, 

neglect or fail to m
eet the D

B
E

 goal or com
ply w

ith good faith effort 
requirem

ents, the E
ntity can take rem

edial financial action as provided by 
the E

ntity’s/D
epartm

ent’s rules or practices or reference to 43 TA
C

 §9.56, 
as a guideline w

hen the E
ntity does not have uniform

 rules or practices 
for non-com

pliance w
ith the term

s of its contracts. 

A
ll contract and project inform

ation shall be subm
itted directly to the 

E
ntity and w

ith a copy to the TxD
O

T D
istrict or O

ffice responsible to 
oversee the project. 

e. 
The C

ontractor shall not term
inate for convenience a D

B
E

 subcontractor 
nam

ed in the com
m

itm
ent subm

itted under A
rticle A

.3.a. of this S
pecial 

P
rovision. P

rior to term
inating or rem

oving a D
B

E
 subcontractor nam

ed in 
the com

m
itm

ent, the C
ontractor shall m

ake a good faith effort to replace a 
D

B
E

 subcontractor that is unable to perform
 successfully w

ith another 
D

B
E

 to the extent needed to m
eet the contract goal. The C

ontractor shall 
subm

it a com
pleted Form

 N
o.4901, "D

B
E

 C
om

m
itm

ent A
greem

ent,” and 
Form

 N
o. 2228 “D

isadvantaged B
usiness E

nterprise (D
B

E
) R

equest for 
S

ubstition for the substitute D
B

E
 firm

(s).  A
ny substitution of D

B
E

s shall 
be subject to approval by the E

ntity. P
rior to approving the substitution, 

the E
ntity w

ill request a statem
ent from

 the D
B

E
 about the circum

stances 
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of its subcontract’s term
ination.  The contractor m

ust have a w
ritten 

consent 
prior 

to 
substitution. 

A
 

copy 
of 

all 
docum

entation 
shall 

be
provided to the TxD

O
T D

istrict O
ffice responsible to oversee the project. 

f. 
The C

ontractor shall designate a D
B

E
 liaison officer w

ho w
ill adm

inister 
the 

C
ontractor's 

D
B

E
 

program
 

and 
w

ho 
w

ill 
be 

responsible 
for 

m
aintenance 

of 
records, 

reports, 
efforts 

and 
contacts 

m
ade 

to 
subcontract w

ith D
B

E
s. 

g. C
ontractors are encouraged to investigate the services offered by banks 

ow
ned and controlled by disadvantaged individuals and to m

ake use of 
these banks w

here feasible. 

4. 
Eligibility of D

B
Es. 

a.
The m

em
ber entities of the TU

C
P

 certify the eligibility of D
B

E
s and D

B
E

 
joint 

ventures 
to 

perform
 

D
B

E
 

subcontract 
w

ork 
on 

D
O

T 
financially 

assisted contracts. 

b.
The D

epartm
ent m

aintains the Texas U
nified C

ertification P
rogram

 D
B

E
 

D
irectory containing the nam

es of firm
s that have been certified to be 

eligible to participate as D
B

E
's on D

O
T financially assisted contracts. 

This D
irectory is available from

 the D
epartm

ent's O
C

R
. A

n update of the 
D

irectory can be found on the Internet at  

http://w
w

w
.dot.state.tx.us/business/tucpinfo.htm

.

c.
O

nly D
B

E
 firm

s certified at the tim
e com

m
itm

ents are subm
itted are 

eligible to be used in the inform
ation furnished by the C

ontractor as 
required under A

rticle A
.3.a. and 3.g. above.  For purposes of the D

B
E

 
goal on this project. D

B
E

s w
ill only be allow

ed to perform
 w

ork in the 
categories of w

ork for w
hich they are certified. 

d.
O

nly 
D

B
E

 
firm

s 
certified 

at 
the 

tim
e 

of 
execution 

of 
a 

contract, 
subcontract, or purchase order are eligible for D

B
E

 goal participation. 

5. 
D

eterm
ination of D

B
E Participation. W

hen a D
B

E
 participates in a contract, 

only the values of the w
ork actually perform

ed by the D
B

E
, as referenced 

below
, shall be counted by the C

ontractor tow
ard D

B
E

 goals: 

a.
The total am

ount paid to the D
B

E
 for w

ork perform
ed w

ith the D
B

E
’s ow

n 
forces is counted tow

ard the D
B

E
 goal. W

hen a D
B

E
 subcontracts part of 

the w
ork of its contract to another firm

, the value of the subcontracted 
w

ork m
ay be counted tow

ard D
B

E
 goals only if the subcontractor is itself 

a D
B

E
. W

ork that a D
B

E
 subcontracts to a non-D

B
E

 firm
 does not count 

tow
ard D

B
E

 goals.

b.
A

 C
ontractor m

ay count tow
ard its D

B
E

 goal a portion of the total value of 
the contract am

ount paid to a D
B

E
 joint venture equal to the distinct, 

clearly defined portion of the w
ork of the contract perform

ed by the D
B

E
. 

(1) A
 C

ontractor m
ay count tow

ard its D
B

E
 goal only expenditures to 

D
B

E
s that perform

 a com
m

ercially useful function (C
U

F) in the w
ork of 
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a contract or purchase order. A
 D

B
E

 is considered to perform
 a C

U
F 

w
hen it is responsible for execution of the w

ork of the contract and is 
carrying out its responsibilities by actually perform

ing, m
anaging, and 

supervising the w
ork involved. To perform

 a C
U

F, the D
B

E
 m

ust also 
be responsible, w

ith respect to m
aterials and supplies used on the 

contract, 
for 

negotiating 
price, 

determ
ining 

quality 
and 

quantity, 
ordering the m

aterial, and installing (w
here applicable) and paying for 

the m
aterial itself. 

A
 

m
inim

um
 

of 
one 

C
U

F 
P

roject 
S

ite 
R

eview
 

(C
U

FP
S

R
) 

w
ill 

be 
conducted by the E

ntity using D
epartm

ent Form
 2182 on all D

B
E

 firm
s 

w
orking on the project.   

In accordance w
ith 49 C

FR
 P

art 26. A
ppendix A

. guidance concerning 
G

ood Faith E
fforts, C

ontractors m
ay m

ake efforts to assist interested 
D

B
E

s 
in 

obtaining 
necessary 

equipm
ent, 

supplies, 
m

aterials, 
or 

related 
assistance 

or 
services. 

C
ontractors 

m
ay 

not 
how

ever, 
negotiate the price of m

aterials or supplies used on the contract by 
the D

B
E

, nor m
ay they determ

ine quality and quantity, order the 
m

aterials them
selves, nor install the m

aterials (if applicable), or pay 
for 

the 
m

aterial 
them

selves. 
C

ontractors 
how

ever, 
m

ay 
share 

the 
quotations they receive from

 the m
aterial supplier w

ith the D
B

E
 firm

, 
so 

that 
the 

D
B

E
 

firm
 

m
ay 

negotiate 
a 

reasonable 
price 

w
ith 

the 
m

aterial supplier. 

In all cases, C
ontractor or other non-D

B
E subcontractor assistance w

ill 
not be credited tow

ard the D
B

E goal. 

(2) A
 D

B
E

 does not perform
 a C

U
F if its role is lim

ited to that of an extra 
participant in a transaction, contract, or project through w

hich funds 
are passed in order to obtain the appearance of D

B
E

 participation. 

C
onsistent w

ith industry practices and the D
O

T/D
epartm

ent's D
B

E
 

program
, 

a 
D

B
E

 
subcontractor 

m
ay 

enter 
into 

second-tier 
subcontracts, am

ounting up to seventy percent (70%
) of their contract. 

W
ork subcontracted to a non-D

B
E

 does not count tow
ards D

B
E

 goals. 
If a D

B
E

 does not perform
 or exercise responsibility for at least thirty 

percent (30%
) of the total cost of its contract w

ith its ow
n w

ork force, 
or the D

B
E

 subcontracts a greater portion of the w
ork of a contract 

than w
ould be expected on the basis of norm

al industry practice for 
the type of w

ork involved, it w
ill be presum

ed that the D
B

E
 is not 

perform
ing a C

U
F. 

(3) A
 D

B
E

 trucking firm
 w

ho is certified as a D
B

E
 is considered to be 

perform
ing a C

U
F w

hen the D
B

E
 is responsible for the m

anagem
ent 

and 
supervision 

of 
the 

entire 
trucking 

operation 
on 

a 
particular 

contract and the D
B

E
 itself ow

ns and operates at least one (1) fully 
licensed, insured, and operational truck used on the contract. 

(a)
The entity shall verify ow

nership of all trucks prior to com
m

encem
ent of 

w
ork of the D

B
E

 trucking firm
.
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(b)
The 

C
ontractor 

receives 
credit 

for 
the 

total 
value 

of 
the 

transportation services the D
B

E
 provides on a contract using 

trucks it ow
ns, insures, and operates w

ith drivers it em
ploys.

(c)
The D

B
E

 m
ay lease trucks from

 another D
B

E
 firm

, including an 
ow

ner operator w
ho is certified as a D

B
E

. The D
B

E
 w

ho leases 
trucks from

 another D
B

E
 receives credit for the total value of the 

transportation services the lessee D
B

E
 provides on the C

ontract.

(d)
The D

B
E

 m
ay also lease trucks from

 a non-D
B

E
 firm

, including 
from

 
an 

ow
ner-operator. 

The 
D

B
E

 
w

ho 
leases 

trucks 
from

 
a 

non-D
B

E
 is entitled to credit for the total value of transportation 

services provided by non-D
B

E
 lessees not to exceed the value of 

transportation services provided by the D
B

E
-ow

ned trucks on its 
sub-contract. A

dditional participation by non-D
B

E
s receive credit 

only for the fee or com
m

ission it receives as result of the lease 
arrangem

ent.

(e)
A

 lease m
ust indicate that the D

B
E

 has exclusive use of and 
control over the trucks giving the D

B
E

 absolute priority for use of 
the leased trucks. Leased trucks m

ust display the nam
e and 

identification num
ber of the D

B
E

.

(f)
The D

B
E

 Trucking Firm
 shall subm

it Form
 2371, “Trucking C

redit 
W

orksheet”, w
ithin 10 calendar days of the end of the m

onth to 
the P

rim
e C

ontractor.  The prim
e shall subm

it a copy of Form
 

2371 w
ith the D

B
E

 M
onthly P

rogress R
eport. 

(4) W
hen a D

B
E

 is presum
ed not to be perform

ing a C
U

F the TxD
O

T 
D

istrict O
ffice responsible to oversee the project w

ill be notified. The 
D

B
E

 m
ay present evidence to rebut this presum

ption.

c. A
 C

ontractor m
ay count tow

ard its D
B

E
 goals expenditures for m

aterials   
and supplies obtained from

 a D
B

E
 m

anufacturer, provided that the D
B

E
 

assum
es the actual and contractual responsibility for the m

aterials and 
supplies. C

ount expenditures w
ith D

B
E

s for m
aterials or supplies tow

ard 
D

B
E

 goals as provided in the follow
ing: 

(1) If the m
aterials or supplies are obtained from

 a D
B

E
 m

anufacturer, 
count 100%

 of the cost of the m
aterials or supplies tow

ard D
B

E
 goals. 

(The definition of a D
B

E
 m

anufacturer is found at A
rticle A

.2.h. of this 
S

pecial P
rovision.) 

(2) If the m
aterials or supplies are purchased from

 a D
B

E
 R

egular D
ealer, 

count 60%
 of the cost of the m

aterials or supplies tow
ard D

B
E

 goals.  
(The definition of a D

B
E

 R
egular D

ealer is found at A
rticle A

.2.i. of 
this S

pecial P
rovision.) 

(3)
W

ith respect to m
aterials or supplies purchased from

 D
B

E
 w

hich is 
neither a m

anufacturer nor a R
egular D

ealer, count the entire am
ount 

of fees or com
m

issions charged for assistance in the procurem
ent of 

the m
aterials and supplies, or fees or transportation charges for the 
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delivery of m
aterials or supplies required on a job site, tow

ard D
B

E
 

goals, provided you determ
ine the fees to be reasonable and not 

excessive 
as 

com
pared 

w
ith 

fees 
custom

arily 
allow

ed 
for 

sim
ilar 

services. D
o not count any portion of the cost of the m

aterials and 
supplies them

selves tow
ard D

B
E

 goals.

(4) C
ount the entire am

ount of fees or com
m

issions charged by a D
B

E
 

firm
 for providing a bona fide service, such as professional, technical, 

consultant or m
anagerial services, or for providing bonds or insurance 

specifically required for the perform
ance of a D

O
T financially assisted 

contract, tow
ard D

B
E

 goals, provided you determ
ine the fee to be 

reasonable and not excessive as com
pared w

ith fees custom
arily 

allow
ed for sim

ilar services. 

d.
�Should�the�D

BE�firm
�request�assistance�in�the�form

�of�a�joint�check�and�the�
contractor�chooses�to�assist�the�D

B
E�firm

,�other�than�a�m
anufacturing�

m
aterial�supplier�or�R

egular�D
ealer , the C

ontractor m
ay act solely as a 

guarantor by use of a tw
o-party check for paym

ent of m
aterials to be 

used on the project by the D
B

E
. The m

aterial supplier m
ust invoice the 

D
B

E
 w

ho w
ill present the invoice to the C

ontractor. The C
ontractor m

ay 
issue a joint check to the D

B
E

 and the m
aterial supplier and the D

B
E

 firm
 

m
ust issue the rem

ittance to the m
aterial supplier. N

o funds shall go 
directly from

 the C
ontractor to the m

aterial supplier. The D
B

E
 firm

 m
ay 

accept or reject this joint checking arrangem
ent. 

The 
C

ontractor 
m

ust 
obtain 

approval 
from

 
the 

E
ntity, 

prior 
to 

im
plem

enting the use of joint check arrangem
ents w

ith the D
B

E
.  The 

C
ontractor shall

subm
it to the E

ntity, Joint C
heck A

pproval Form
 2178 

and provide copies of cancelled joint checks to the E
ntity upon request if 

the joint check arrangem
ent is approved.  N

o D
B

E
 goal credit w

ill be 
allow

ed for the cost of D
B

E
 m

aterials that are paid by the C
ontractor 

directly to the m
aterial supplier. A

 copy of the com
pleted form

 is to be 
provided to the TxD

O
T D

istrict O
ffice responsible for overseeing the 

project.

e.
N

o D
B

E
 goal credit w

ill be allow
ed for supplies and equipm

ent the D
B

E
 

subcontractor leases from
 the contractor or its affiliates. 

f.
N

o D
B

E
 goal credit w

ill be allow
ed for the period of tim

e determ
ined by 

the
E

ntity that the D
B

E
 w

as not perform
ing a C

U
F. The denial period of 

tim
e m

ay occur before or after a determ
ination has been m

ade by the 
E

ntity. In case of the denial of credit for non-perform
ance of a C

U
F of a 

D
B

E
, the C

ontractor w
ill be required to provide a substitute D

B
E

 to m
eet 

the contract goal or provide an adequate good faith effort w
hen applicable 

and as required under A
rticle A

.3.e. 

6. 
R

ecords and R
eports. 

a.
The C

ontractor shall subm
it m

onthly reports, after w
ork begins, on D

B
E

 
paym

ents to m
eet the D

B
E

 goal and for D
B

E
 race-neutral participation.  

R
eport paym

ents m
ade to non-D

B
E

 firm
s. The m

onthly report is to be 
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sent to the E
ntity

w
ith a copy to the TxD

O
T D

istrict O
ffice responsible to 

oversee the project.  These reports w
ill be due w

ithin fifteen (15) days 
after the end of a calendar m

onth. These reports w
ill be required until all 

D
B

E
 

subcontracting 
or 

m
aterial 

supply 
activity 

is 
com

pleted. 
Form

 
N

o. S
M

S
.4903, D

B
E

 P
rogress R

eport, is to be used for m
onthly reporting. 

Form
 N

o. S
M

S
.4904, D

B
E

 Final R
eport, is to be used as a final sum

m
ary 

of D
B

E
 paym

ents subm
itted upon com

pletion of the project. The original 
final report m

ust be subm
itted to the E

ntity w
ith copies to the TxD

O
T 

D
istrict O

ffice responsible for overseeing the project and to the TxD
O

T 
O

ffice of C
ivil R

ights.  These form
s m

ay be obtained from
 the D

epartm
ent 

or m
ay be reproduced by the C

ontractor.  The E
ntity m

ay verify the 
am

ounts 
being 

reported 
as 

paid 
to 

D
B

E
s 

by 
requesting 

copies 
of 

cancelled checks paid to D
B

E
s on a random

 basis.  C
ancelled checks 

and 
invoices 

should 
reference 

the 
E

ntity’s 
or 

D
epartm

ent’s 
project 

num
ber, as applicable. 

b.
D

B
E

 subcontractors and/or m
aterial suppliers should be identified on the 

m
onthly 

report 
by 

V
endor 

N
um

ber, 
nam

e, 
and 

the 
am

ount 
of 

actual 
paym

ent m
ade to each during the m

onthly period. N
egative reports are 

required w
hen no activity has occurred in a m

onthly period. 

c.
A

ll such records m
ust be retained by the C

ontractor and the E
ntity for a 

m
inim

um
 of four (4) years follow

ing com
pletion of the contract w

ork, and 
shall 

be 
available 

at 
reasonable 

tim
es 

and 
places 

for 
inspection 

by 
authorized 

representatives 
of 

the 
D

epartm
ent 

or 
the 

D
O

T 
operating 

adm
inistration.  

d.
P

rior 
to 

receiving 
final 

paym
ent, 

the 
C

ontractor 
shall 

subm
it 

Form
 

N
o. S

M
S

.4904. D
B

E
 Final R

eport. If the D
B

E
 goal requirem

ent is not m
et, 

docum
entation supporting G

ood Faith E
fforts, as outlined in A

rticle A
.3.c.

of this S
pecial P

rovision, m
ust be subm

itted w
ith the D

B
E

 Final R
eport. A

copy of the com
pleted form

 is provided to the TxD
O

T D
istrict O

ffice 
responsible for overseeing the project. 

7. 
C

om
pliance of C

ontractor. 

a.
To ensure that D

B
E

 requirem
ents of this D

O
T financially assisted contract 

are 
com

plied 
w

ith, 
the 

E
ntity

w
ill 

m
onitor 

the 
C

ontractor's 
efforts 

to 
involve 

D
B

E
s 

during 
the 

perform
ance 

of 
this 

contract. 
This 

w
ill 

be 
accom

plished by a review
 by the E

ntity of m
onthly reports subm

itted to 
the E

ntity by the C
ontractor indicating his progress in achieving the D

B
E

 
contract goal and by  

com
pliance review

s conducted on the project 
site by the E

ntity and by the D
epartm

ent, as needed. 

b. The C
ontractor shall receive credit tow

ard the D
B

E
 goal based on actual 

paym
ents to the D

B
E

 subcontractor. The C
ontractor shall notify the E

ntity 
if 

it 
w

ithholds 
or 

reduces 
paym

ent 
to 

any 
D

B
E

 
subcontractor. 

The 
C

ontractor 
shall 

subm
it 

an 
affidavit 

detailing 
the 

D
B

E
 

subcontract 
paym

ents prior to receiving final paym
ent for the contract.  C

opies of 
these docum

ents w
ill be provided to the E

ntity
and to the TxD

O
T D

istrict  
O

ffice responsible for overseeing the project.
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c. 
C

ontractors' requests for substitutions of D
B

E
 subcontractors shall be 

accom
panied by a detailed explanation w

hich should substantiate the 
need for a substitution. The C

ontractor m
ay not be allow

ed to count w
ork 

on those item
s being substituted tow

ard the D
B

E
 goal prior to approval of 

the substitution from
 the E

ntity.  

d. The C
ontractor is prohibited from

 providing w
ork crew

s and equipm
ent to 

D
B

E
s.  D

B
E

 G
oal credit for the D

B
E

 subcontractors leasing of equipm
ent 

or purchasing of supplies and/or m
aterials from

 the C
ontractor or its 

affiliates is not allow
ed. 

e. 
W

hen 
a 

D
B

E
 

subcontractor, 
nam

ed 
in 

the 
com

m
itm

ent 
under 

A
rticle 

A
.3.a. of this S

pecial P
rovision, is term

inated or fails to com
plete its w

ork 
on the contract for any reason, the C

ontractor is required to m
ake good 

faith 
efforts 

to 
find 

another 
D

B
E

 
subcontractor 

to 
substitute 

for 
the 

original D
B

E
. These good faith efforts shall be directed at finding another 

D
B

E
 to perform

 at least the sam
e am

ount of w
ork under the contract as 

the D
B

E
 that w

as term
inated, to the extent needed to m

eet the contract 
goal.

f. 
A

 C
ontractor's failure to com

ply w
ith the requirem

ents of this S
pecial 

P
rovision shall constitute a m

aterial breach of the contract.  In such a 
case, the E

ntity or the D
epartm

ent, as appropriate, reserves the right to 
term

inate 
the 

contract; 
to 

deduct 
the 

am
ount 

of 
D

B
E

 
goal 

not 
accom

plished 
by 

D
B

E
s 

from
 

the 
m

oney 
due 

or 
to 

becom
e 

due 
the 

C
ontractor, 

or 
such 

other 
rem

edy 
or 

rem
edies 

as 
the 

E
ntity

deem
s 

appropriate, subject to review
 by the D

epartm
ent. 

A
rticle B

.  R
ace-N

eutral D
isadvantaged B

usiness Enterprise Participation.  

1. 
Policy.  It is the policy of the D

O
T that D

isadvantaged B
usiness E

nterprises 
(D

B
E

), as defined in 49 C
FR

 P
art 26 S

ubpart A
, be given the opportunity to 

com
pete fairly for contracts and subcontracts financed in w

hole or in part 
w

ith Federal funds and that a m
axim

um
 feasible portion of the D

epartm
ent's 

overall D
B

E
 goal be m

et using race-neutral m
eans.  

a. 
If there is no D

B
E

 goal, the D
B

E
 requirem

ents of 49 C
FR

 P
art 26, apply 

to this contract as follow
s: 

The C
ontractor w

ill offer D
B

E
s as defined in 49 C

FR
 P

art 26, S
ubpart A

, 
the 

opportunity 
to 

com
pete 

fairly 
for 

contracts 
and 

subcontractors 
financed in w

hole or in part w
ith Federal funds.   

b.
The C

ontractor, subrecipient or subcontractor shall not discrim
inate on 

the basis of race, color, national origin, or sex in the perform
ance of this 

contract. 
The 

C
ontractor 

shall 
carry 

out 
applicable 

requirem
ents 

of 
49 C

FR
 

P
art 

26 
in 

the 
aw

ard 
and 

adm
inistration 

of 
D

O
T 

financially 
assisted 

contracts. 
Failure 

by 
the 

C
ontractor 

to 
carry 

out 
these 

 
11 

7-6-2010



requirem
ents is a m

aterial breach of this contract, w
hich m

ay result in the 
term

ination of this contract or such other rem
edy as the E

ntity deem
s 

appropriate,  subject to review
 by the D

epartm
ent. 

2. 
R

eports.  R
ace-N

eutral D
B

E
 participation on projects w

ith no D
B

E
 goal shall 

be reported on Form
 N

o. S
M

S
.4903, D

B
E

 P
rogress R

eport and subm
itted to 

the 
E

ntity 
each 

m
onth 

and 
at 

project 
com

pletion. 
 

C
opies 

of 
paym

ent 
docum

ents 
should 

be 
sent 

to 
the 

TxD
O

T 
D

istrict 
O

ffice 
responsible 

for 
project 

oversight. 
 

P
aym

ents 
to 

D
B

E
 

firm
s 

are 
reported 

on 
Form

 
N

o. S
M

S
.4903 are subject to the requirem

ents of A
rticle A

.5, "D
eterm

ination 
of D

B
E

 P
articipation."
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contract.  The goal w
ill be a percentage of the contract am

ount and is listed in the 
bid docum

ents.   

For projects w
ith a goal, the contractor m

ust subm
it a list of D

B
E

 firm
s the 

contractor com
m

its to use to fulfill the goal as stated in the D
B

E
 S

pecial 
P

rovisions.  O
nce approved, this list form

s the basis for project m
onitoring.  The 

LG
A

 m
onitors all federally funded projects that have D

B
E

 w
ork to be counted 

tow
ard m

eeting the annual goal.  M
onitoring is sim

ilar for race-neutral and race-
conscious projects, but additional steps are required on race-conscious projects 
w

hen the contractor does not m
eet the project goal or w

ants to substitute D
B

E
 

firm
s for those listed in the contractor’s com

m
itm

ent. 

A
t the end of the project, actual D

B
E

 participation is totaled and credited to the 
annual goal for both race-neutral and race-conscious projects.  M

onitoring 
throughout the project gives assurance that credit is given for w

ork accom
plished 

in com
pliance w

ith the specifications and statutes. 

D
B

E PR
O

G
R

A
M

 C
O

M
PLIA

N
C

E G
U

ID
A

N
C

E: 

There are three key docum
ents used in im

plem
entation and m

anagem
ent of the 

D
B

E
 P

rogram
; the actual program

 as approved by FH
W

A
, the current S

pecial 
P

rovision to be included in all projects w
ith federal funds, and a TxD

O
T S

tandard 
O

perating P
rocedures M

anual (S
O

P
).  This S

O
P

 contains the follow
ing S

ections: 

A
. D

B
E

 C
ertification P

rogram
 

B
. W

ithdraw
al, D

enial, S
urrender, D

ecertification and A
ppeal P

rogram
 

C
. G

oal S
etting, C

ounting D
B

E
 P

articipation, and D
ata R

eporting 

D
. D

B
E

 C
om

m
itm

ents, G
ood Faith E

fforts, and S
ubstitutions/R

eplacem
ents 

E
. Joint C

heck A
greem

ents 

F. P
rom

pt P
aym

ent and R
etainage M

onitoring and E
nforcem

ent 

G
. C

om
m

ercially U
seful Function P

rogram
 R

eview
 

H
. D

B
E

 Third P
arty C

hallenges 

2



SEC
TIO

N
 A

:  D
B

E C
ER

TIFIC
A

TIO
N

 PR
O

G
R

A
M

 
SEC

TIO
N

 B
:  W

ITH
D

R
A

W
A

L, D
EN

IA
L, D

EC
ER

TIFIC
A

TIO
N

, A
N

D
 A

PPEA
L 

PR
O

G
R

A
M

 PR
O

C
ED

U
R

ES 

G
eneral:  In regards to S

ection A
 and B

, the LG
A

 does not have any 
responsibility regarding the D

B
E

 C
ertification P

rogram
 as it relates to 

certification, w
ithdraw

al, denial, decertification and certification appeal 
procedures. A

s such, S
ection A

 and B
 are not part of the D

B
E

 P
rogram

 
G

uidance for LG
A

.

Local G
overnm

ent A
gency Procedures:  The B

O
P

 O
ffice and other TU

C
P

 
C

ertifying A
gencies have prim

ary responsibility for all D
B

E
 certification actions.  

The LG
A

does not have any direct responsibility but m
ay be requested to provide 

inform
ation or assistance to B

O
P

 or other TU
C

P
 C

ertifying A
gencies regarding 

D
B

E
s that are w

orking on LG
A

 federally-funded projects.

The LG
A

m
ust be fam

iliar w
ith the TxD

O
T internet site w

w
w

.dot.state.tx.us, TU
C

P
 

D
irectory and use the inform

ation as appropriate for their m
onitoring activities. 
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SEC
TIO

N
 C

: G
O

A
L SETTIN

G
, C

O
U

N
TIN

G
 D

B
E PA

R
TIC

IPA
TIO

N
, A

N
D

 D
A

TA
 

R
EPO

R
TIN

G
 

G
eneral:  B

O
P

 is responsible for developing TxD
O

T’s annual goal for D
B

E
 

participation in projects funded by FH
W

A
.  The annual goal is com

prised of race-
neutral and race-conscious participation.  For race-conscious participation, the 
LG

A
 w

ill assign a D
B

E
 goal for appropriate projects.   

W
ork com

pleted by a D
B

E
 w

ill be counted tow
ard the overall goal if the w

ork is 
actually perform

ed by the D
B

E
 (i.e. the D

B
E

 perform
s a “C

om
m

ercially U
seful 

Function” (C
U

F).  C
U

F m
onitoring is discussed elsew

here in this docum
ent. 

B
y special provision, the contractor m

ust m
aintain certain records and subm

it 
certain reports.  The contractor’s records m

ust be m
ade available to LG

A
, 

TxD
O

T and FH
W

A
 on request.  The follow

ing reports are subm
itted to LG

A
: 

1. 
D

B
E

 P
rogram

 C
om

m
itm

ent A
greem

ent Form
 

2. 
D

B
E

 M
onthly P

roject R
eport 

3. 
D

B
E

 D
B

E
/H

U
B

 Final R
eport 

4. 
P

rom
pt P

aym
ent C

ertification 

Local G
overnm

ent A
gency Procedures:  

�
 Step 1 – R

eceive reports from
 the various sources and distribute as 

appropriate.  The original of all reports should be kept w
ith the official 

project records.
�

 Step 2 – V
erify the accuracy of D

B
E

 paym
ents by com

paring the 
D

B
E

 M
onthly P

rogress R
eportto the P

rom
pt P

aym
ent C

ertification.
�

 Step 3 – K
eep a running total of actual paym

ents to D
B

E
 firm

s by 
entering 

inform
ation 

from
 

D
B

E
 

M
onthly 

P
roject 

R
eport 

in 
subcontractors m

onitoring system
.  

�
 Step 4 – R

eview
 the contractor’s D

B
E

 D
B

E
/H

U
B

 Final R
eport to 

ensure that D
B

E
/S

B
E

 contract requirem
ents have been satisfied.
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SEC
TIO

N
 D

: D
B

E C
O

M
M

ITM
EN

TS, G
O

O
D

 FA
ITH

 EFFO
R

TS, A
N

D
 

SU
B

STITU
TIO

N
 R

EPLA
C

EM
EN

TS 

G
eneral:  This S

ection does not apply to race-neutral projects. 

For projects w
ith a specified percentage D

B
E

 goal, contractors m
ake a 

com
m

itm
ent to m

eet the goal by signing the proposal and subm
itting a bid.  O

nce 
the low

 bidder is determ
ined and the contract is conditionally aw

arded, the 
contractor m

ust subm
it a D

B
E

 C
om

m
itm

ent A
greem

ent Form
 or a P

re-G
ood

Faith E
ffort R

eview
.  The D

B
E

 C
om

m
itm

ent A
greem

ent Form
 lists bid item

s and 
D

B
E

s the contractor intends to use to fulfill the project D
B

E
 goal.  The D

B
E

 
C

om
m

itm
ent A

greem
ent Form

 is review
ed by the LG

A
 to determ

ine the 
appropriate D

B
E

 credit that w
ill be allow

ed for each D
B

E
. D

B
E

 M
aterial S

uppliers 
and Truckers have to provide the docum

entation at the tim
e of com

m
itm

ent that 
supports the level of D

B
E

 credit that w
ill be approved for each D

B
E

. The 
contractor subm

its a P
re-G

ood Faith E
ffort R

eview
 if they believe they m

ade 
every reasonable effort to do so but still cannot com

m
it to m

eeting the goal.  In 
either case, the form

 is subm
itted to the LG

A
 for their action.

D
uring the life of the project, LG

A
 m

onitors the contractor’s progress tow
ard 

m
eeting the goal.  If it appears that the goal m

ay not be achieved, the contractor 
m

ust show
 that they m

ade a G
ood Faith E

ffort (G
FE

) to m
eet the goal.  If 

justified, the G
FE

 is approved.  The contractor m
ay also request that a different 

firm
 be substituted for one nam

ed in the D
B

E
 C

om
m

itm
ent A

greem
ent Form

. The 
B

O
P

 O
ffice w

ill conduct periodic review
s of the LG

A
’s projects to ensure 

com
pliance w

ith the D
B

E
 P

rogram
 requirem

ents.  

Local G
overnm

ent A
gency Procedures: 

C
ontract aw

ard 

�
 Step 1 – LG

A
 receives appropriate subm

ission from
 the contractor 

and renders final com
pliance determ

ination.   LG
A

 w
ill keep inform

ed 
of any adverse issues encountered during their review

 and approval 
process.  After all issues are resolved, LG

A
 approves contractor’s 

com
m

itm
ent, enters inform

ation into their subcontractor m
onitoring 

system
, and notifies the prim

e, and the D
B

E
 of their approval. 

�
 Step 2 – C

ontractor assures that a copy of D
B

E
 C

om
m

itm
ent 

A
greem

ent Form
 or N

otification of C
om

pliance Letter is transm
itted to 

the project personnel for inclusion in the project records and for use 
in m

onitoring during construction. 

Post G
FE R

eview
 

�
 Step 1 – D

eterm
ine actual goal achievem

ents at the end of the 
project by review

ing their subcontractor m
onitoring program

s, the 

5



final estim
ate, and the C

ontractor’s D
B

E
/H

U
B

 Final R
eport.  If the 

contractor did not m
eet the specified D

B
E

 goal, start Post G
FE

 
review

 by having the project personnel send the contractor a P
ost

A
w

ard G
FE

 Inform
ation R

equest Letter.
�

 Step 2 – A
ssist the project personnel as requested in analyzing the 

contractor’s docum
entation of G

FE
.

�
 Step 3 – If the contractor’s G

FE
 is deficient, notify the contractor in 

w
riting, giving the contractor an opportunity to appeal the 

determ
ination and/or provide additional inform

ation. 
�

 Step 4 – C
om

plete a P
ost-G

FE
 R

eview
 R

eport and prepare final 
disposition. P

rovide the B
O

P
 O

ffice w
ith a copy of the final 

disposition.

Substitutions/R
eplacem

ents
�

 Step 1 – R
eview

 docum
entation associated w

ith the contractor’s 
request.

o
D

B
E

 C
om

m
itm

ent A
greem

entfor D
B

E
 to be substituted.  A

ssure 
that the contractor provides all of the inform

ation requested. 
o 

W
ritten justification from

 the contractor listing reasons the D
B

E
 is 

being substituted.
�

 Step 2 – V
erify accuracy of the contractor’s docum

entation by 
discussing circum

stances w
ith the project personnel as necessary.

�
 Step 3 – R

equest a w
ritten statem

ent from
 the D

B
E

 acknow
ledging 

they are being replaced.  C
onsider any additional inform

ation the 
D

B
E

 m
ay offer.

�
 Step 4 – D

eterm
ine w

hether the contractor is in com
pliance w

ith the 
D

B
E

 special provision.
�

 Step 5 – P
repare a S

ubstitution Form
 and send to the project 

personnel for approval. 

6



SEC
TIO

N
 E: JO

IN
T C

H
EC

K
 A

G
R

EEM
EN

TS 

G
eneral: The contractor m

ay choose to assist a D
B

E
 firm

 by acting as a 
guarantor for paym

ent of m
aterials used by a D

B
E

 by the use of joint checks.  To 
be eligible, the contractor m

ust m
ake joint checks available to all subcontractors 

and the D
B

E
 m

ust agree to the arrangem
ent.

The contractor issues a joint check 
to the D

B
E

 and the m
aterial supplier and the D

B
E

 m
ust issue the joint check to 

the m
aterial supplier.  If approved by the LG

A
, this arrangem

ent does not count 
against the D

B
E

 goal. 

Local G
overnm

ent A
gency Procedures:

�
 Step 1 – P

roject personnel receives D
B

E
 Joint C

heck A
pproval from

 
the contractor.  A

ssist the project personnel in determ
ining 

com
pliance w

ith the S
pecial P

rovision as requested.  P
roject 

personnel sends signed A
pproval to the contractor by letter w

ith 
copies to the D

B
E

. 
�

 Step 2 – C
om

pare the D
B

E
 M

onthly P
rogress R

eport and P
rom

pt 
P

aym
ent C

ertification Form
 for reasonable consistency.

�
 Step 3 – R

equest a copy of cancelled joint checks for the m
onths the 

contractor issued a joint check to each D
B

E
 w

ith an approved D
B

E
Joint C

heck A
pproval.  R

eview
 the joint checks to ensure that 

paym
ent w

as processed through the D
B

E
. 

�
 Step 4 – If tw

o consecutive review
s for the sam

e D
B

E
 show

 no 
discrepancies, the LG

A
 m

ay reduce the frequency of requesting 
copies of cancelled joint checks. 

�
 Step 5 – S

ubm
it com

pliance questions to B
O

P
 for assistance as 

necessary.

7



SEC
TIO

N
 F: PR

O
M

PT PA
YM

EN
T A

N
D

 R
ETA

IN
A

G
E M

O
N

ITO
R

IN
G

 A
N

D
 

EN
FO

R
C

EM
EN

T

G
eneral:  The contractor is paid for satisfactorily com

pleted w
ork every m

onth 
through the m

onthly estim
ate process.  This paym

ent is for the w
ork the 

contractor and all subcontractors perform
.  The contractor m

ust pay 
subcontractors for the satisfactorily com

pleted w
ork w

ithin 10 days after the 
contractor receives paym

ent for the subcontractors w
ork from

 LG
A. 

R
etainage is an am

ount of m
oney w

ithheld to ensure that the contractor fulfills all 
contract requirem

ents, including subm
itting all docum

ents at the end of the 
project.  R

etainage norm
ally ranges from

 3%
 – 5%

 of the am
ount paid and is not 

released until the final estim
ate is processed.  It is com

m
on practice for the 

contractor to w
ithhold retainage from

 their subcontractors.  H
ow

ever, the 
contractor m

ust release the total am
ount retained w

hen the subcontractor 
satisfactorily com

pletes all their w
ork on the project.  D

epending on the scope of 
the subcontract, this m

ay occur long before all w
ork on the contract is finished.

Local G
overnm

ent A
gency Procedures:

�
 Step 1 – The project personnel receives a m

onthly P
rom

pt P
aym

ent 
C

ertification from
 the contractor before the end of the m

onth follow
ing 

receipt of paym
ent from

 the LG
A.  This certification is kept in the 

project records and w
ill be used only for dispute resolution. 

�
 Step 2 – A

ssist the project personnel as requested in the event a 
subcontractor alleges they did not receive prom

pt paym
ent from

 the 
contractor.  The project personnel m

ust have the com
plaint in w

riting. 
�

 Step 3 – D
uring visits to the project site, random

ly spot check 
w

hether certifications are received in the tim
e specified.  Take 

appropriate action if non-com
pliance issues are discovered. 

8



SEC
TIO

N
 G

: C
O

M
M

ER
C

IA
LLY U

SEFU
L FU

N
C

TIO
N

 R
EVIEW

 PR
O

G
R

A
M

 

G
eneral:

C
om

m
ercially U

seful Function (C
U

F), is the term
 used to describe a 

D
B

E
’s independence from

 the contractor.  O
ver-reliance on a contractor brings a 

D
B

E
’s C

U
F into question.  To perform

 a C
U

F, the D
B

E
 m

ust be responsible for 
perform

ing, m
anaging, and supervising the w

ork under its contract.  The D
B

E
 

m
ust also be responsible for negotiating prices for, ordering, installing, and 

paying for m
aterial used in its w

ork. 

A
 contractor m

ay only count the value of the w
ork actually perform

ed by a D
B

E
 

tow
ard the D

B
E

 goal.  A
 D

B
E

 m
ay enter into second-tier subcontracts, up to 70%

 
of their contract.  W

ork subcontracted to a non-D
B

E
 does not count tow

ards the 
D

B
E

 goals.  If the D
B

E
 does not perform

 or exercise responsibility for at least 
30%

 of the total cost of their contract w
ith their ow

n w
ork force, it w

ill be 
presum

ed the D
B

E
 is not perform

ing a C
U

F and none of the paym
ents w

ill be 
counted tow

ard the contract goal. 

The D
B

E
 S

pecial P
rovision contains a discussion of w

hen the contractor can 
count w

ork by a D
B

E
 tow

ard the goal.

Local G
overnm

ent A
gency Procedures:

�
 Step 1 – For projects w

ith a specified D
B

E
 goal, contact the project 

personnel to ensure there is a copy of the D
B

E
 P

rogram
 

C
om

m
itm

ent A
greem

ent Form
 on the project.

�
 Step 2 – For all projects, ask the project personnel to forw

ard a copy 
of all com

pleted C
U

F O
n-S

ite C
om

pliance R
eview

 Form
s to the LG

A
. 

�
 Step 3 – P

roject personnel w
ill conduct at least one C

U
F review

 w
ith 

each D
B

E
 on the project.  Their review

 is docum
ented using a C

U
F

O
n-S

ite C
om

pliance R
eview

 Form
 and should be perform

ed as soon 
as practical after the D

B
E

 starts w
ork on the project. 

�
 Step 4 – P

eriodically review
 the D

B
E

 M
onthly P

rogress R
eport to 

assure that the the initial C
U

F review
 is conducted on the project in a 

tim
ely m

anner.  C
ontact the project personnel to discuss delays in 

receipt of C
U

F review
s.  P

rovide assistance to the project personnel 
as requested and as w

ork schedule allow
s. 

�
 Step 5 – P

roject personnel should observe D
B

E
 w

ork as part of their 
norm

al inspection function.  If the D
B

E
’s practices change after the 

initial C
U

F review
, the project personnel should com

plete the C
U

F
P

roject S
ite R

eview
.

�
 Step 6 – P

eriodically visit the project site after C
U

F m
onitoring starts.

D
iscuss project personnel responsibilities and answ

er any questions 
the project personnel poses.  A

s tim
e allow

s, conduct a C
U

F review
 

w
ith project personnel and docum

ent using the C
U

F P
roject S

ite 
R

eview
 form

.  E
xplain “red flags” to project personnel to enhance 

their understanding of C
U

F. 9



�
 Step 7 – C

ollect questions concerning C
U

F and subm
it to LG

A
 w

ith 
supporting docum

entation for their action.  LG
A

 w
ill docum

ent their 
determ

ination and w
ill transm

it the final determ
ination to the 

contractor and the D
B

E
.  Forw

ard to the project personnel for 
inclusion in the project records. 

B
O

P
 w

ill conduct periodic review
s of projects to m

onitor the LG
A

’s com
pliance 

w
ith C

U
F requirem

ents.   
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SEC
TIO

N
 H

: D
B

E TH
IR

D
 PA

R
TY C

H
A

LLEN
G

ES 

G
eneral:  A

nyone has the right to challenge the eligibility of a D
B

E
 firm

.  The 
challenge m

ust be in w
riting and contain inform

ation to support the challenge.
R

esponsibility for resolving the challenge lies w
ith the TU

C
P

 certifying agency 
that initially certified the D

B
E

’s eligibility. 

Local G
overnm

ent A
gency Procedures: 

�
Step 1 – Forw

ard any third party challenges received by the LG
A

 to 
B

O
P

.  B
O

P w
ill be responsible for identifying the appropriate TU

C
P

 
certifying agency that w

ill handle the disposition of this challenge.

11
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2004 Specifications 

SPE
C

IA
L

 PR
O

V
ISIO

N
 

000--1966
D

isadvantaged B
usiness E

nterprise in Federal A
id C

ontracts 

1. 
D

escription. The purpose of this Special Provision is to carry out the U
. S. D

epartm
ent of 

Transportation's (D
O

T) policy of ensuring nondiscrim
ination in the aw

ard and 
adm

inistration of D
O

T assisted contracts and creating a level playing field on w
hich firm

s 
ow

ned and controlled by individuals w
ho are determ

ined to be socially and econom
ically 

disadvantaged can com
pete fairly for D

O
T assisted contracts.  If the D

isadvantaged 
B

usiness Enterprise (D
B

E) goal is greater than zero, A
rticle A

, “D
isadvantaged B

usiness 
Enterprise in Federal A

id C
ontracts”, of this Special Provision shall apply to this contract.

If there is no D
B

E goal, A
rticle B

, “R
ace-N

eutral D
B

E Participation”, of this Special 
Provision shall apply to this contract.  The percentage goal for D

B
E participation in the 

w
ork to be perform

ed under this contract w
ill be show

n on the proposal. 

A
. A

rticle A
. D

isadvantaged B
usiness E

nterprise in Federal A
id C

ontracts. 

1. 
Policy. It is the policy of the D

O
T and the Texas D

epartm
ent of Transportation 

(henceforth the “D
epartm

ent”) that D
B

Es, as defined in 49 C
FR

 Part 26, Subpart 
A

 and the D
epartm

ent's D
B

E Program
, shall have the opportunity to participate in 

the perform
ance of contracts financed in w

hole or in part w
ith Federal funds. The 

D
B

E requirem
ents of 49 C

FR
 Part 26, and the D

epartm
ent’s D

B
E Program

, apply 
to this contract as follow

s: 

a.
The C

ontractor w
ill solicit D

B
Es through reasonable and available m

eans, as 
defined in 49 C

FR
 Part 26, A

ppendix A
 and the D

epartm
ent's D

B
E Program

, 
or show

 a good faith effort to m
eet the D

B
E goal for this contract. 

b.
The C

ontractor, subrecipient or subcontractor shall not discrim
inate on the 

basis of race, color, national origin, or sex in the perform
ance of this contract. 

The contractor shall carry out applicable requirem
ents of 49 C

FR
 Part 26 in 

the aw
ard and adm

inistration of D
O

T-assisted contracts. Failure by the 
contractor to carry out these requirem

ents is a m
aterial breach of this contract, 

w
hich m

ay result in the term
ination of this contract or such other rem

edy as 
the recipient deem

s appropriate. 

c.
The requirem

ents of this Special Provision shall be physically included in any 
subcontract.

d. B
y signing the contract proposal, the B

idder is certifying that the D
B

E goal as 
stated in the proposal w

ill be m
et by obtaining com

m
itm

ents from
 eligible 

D
B

Es or that the B
idder w

ill provide acceptable evidence of good faith effort 
to m

eet the com
m

itm
ent. The D

epartm
ent w

ill determ
ine the adequacy of a 

C
ontractor's efforts to m

eet the contract goal, w
ithin 10 business days, 
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2. 
D

efinitions.

a.“B
roker” is an interm

ediary or m
iddlem

an that does not take possession of a 
com

m
odity or act as a regular dealer selling to the public. 

b.“D
isadvantaged B

usiness Enterprise” or “D
B

E” is defined in the standard 
specifications, A

rticle 1, D
efinition of Term

s. 

c.
“D

B
E Joint V

enture” m
eans an association of a D

B
E firm

 and 1 or m
ore other 

firm
(s) to carry out a single business enterprise for profit for w

hich purpose 
they com

bine their property, capital, efforts, skills and know
ledge, and in 

w
hich the D

B
E is responsible for a distinct, clearly defined portion of the w

ork 
of the contract and w

hose share in the capital contribution, control, 
m

anagem
ent, risks, and profits of the joint venture are com

m
ensurate w

ith its 
ow

nership interest. 

d.“D
O

T” m
eans the U

.S. D
epartm

ent of Transportation, including the O
ffice of 

the Secretary, the Federal H
ighw

ay A
dm

inistration (FH
W

A
), the Federal 

Transit A
dm

inistration (FTA
), and the Federal A

viation A
dm

inistration (FA
A

). 

e.
“Federal A

id C
ontract” is any contract betw

een the Texas D
epartm

ent of 
Transportation and a C

ontractor w
hich is paid for in w

hole or in part w
ith D

O
T 

financial assistance. 

f.
“G

ood Faith Effort” m
eans efforts to achieve a D

B
E goal or other requirem

ent 
of this Special Provision w

hich, by their scope, intensity, and appropriateness 
to the objective, can reasonably be expected to fulfill the program

 requirem
ent. 

g.“M
anufacturer” is a firm

 that operates or m
aintains a factory or establishm

ent 
that produces, on the prem

ises, the m
aterials, supplies, articles, or equipm

ent 
required under the contract and of the general character described by the 
specifications.” 

h.“R
ace-conscious” m

eans a m
easure or program

 that is focused specifically on 
assisting only D

B
Es, including w

om
en-ow

ned businesses. 

i.
“R

ace-neutral D
B

E Participation” m
eans any participation by a D

B
E through 

custom
ary com

petitive procurem
ent procedures. 

j.
“R

egular D
ealer” is a firm

 that ow
ns, operates, or m

aintains a store, 
w

arehouse, or other establishm
ent in w

hich the m
aterials, supplies, articles or 

equipm
ent of the general character described by the specifications and required 

under the contract are bought, kept in stock, and regularly sold or leased to the 
public in the usual course of business.  To be a regular dealer, the firm

 m
ust be 

an established, regular business that engages in, as its principal business and 
under its ow

n nam
e, the purchase and sale or lease of the products in question. 

 
2-11 

000--1966 
 

 
06-10 



A
 regular dealer in such bulk item

s as steel, cem
ent, gravel, stone, and 

petroleum
 products need not keep such products in stock if it ow

ns and 
operates distribution equipm

ent for the products.  A
ny supplem

enting of 
regular dealers ow

n distribution equipm
ent shall be by a long-term

 lease 
agreem

ent and not on an ad hoc or contract-by-contractbasis.  B
rokers, 

packagers, m
anufacturers' representatives, or other persons w

ho arrange or 
expedite transactions shall not be regarded as a regular dealer. 

k.“Texas U
nified C

ertification Program
” or “TU

C
P” provides one-stop shopping 

to applicants for certification, such that applicants are required to apply only 
once for a D

B
E certification that w

ill be honored by all recipients of federal 
funds in the state.  The TU

C
P by M

em
orandum

 of A
greem

ent established six 
m

em
ber entities to serve as certifying agents for Texas in specified regions. 

3.
C

ontractor’s R
esponsibilities. These requirem

ents m
ust be satisfied by the 

C
ontractor.

a.
 A

fter conditional aw
ard of the contract, the C

ontractor shall subm
it a 

com
pleted Form

 SM
S.4901 “D

B
E C

om
m

itm
ent A

greem
ent”, From

 SM
S 

4901-T “D
B

E Trucking C
om

m
itm

ent A
greem

ent”, or Form
 SM

S.4901-M
S 

“D
B

E M
aterial &

 Supplier C
om

m
itm

ent A
greem

ent” for each D
B

E he/she 
intends to use to satisfy the D

B
E goal or a good faith effort to explain w

hy the 
goal could not be reached, so as to arrive in the D

epartm
ent's O

ffice of C
ivil 

R
ights (O

C
R

) in A
ustin, Texas not later than 5:00 p.m

. on the 10
th business 

day, excluding national holidays, after the conditional aw
ard of the contract.

W
hen requested, additional tim

e, not to exceed 7 business days, excluding 
national holidays, m

ay be granted based on docum
entation subm

itted by the 
C

ontractor.

b. D
B

E prim
e C

ontractors m
ay receive credit tow

ard the D
B

E goal for w
ork 

perform
ed by his/her ow

n forces and w
ork subcontracted to D

B
Es. A

 D
B

E 
prim

e m
ust m

ake a good faith effort to m
eet the goals. In the event a D

B
E 

prim
e subcontracts to a non-D

B
E, that inform

ation m
ust be reported on Form

 
SM

S.4902.

c.
 A

 C
ontractor w

ho cannot m
eet the contract goal, in w

hole or in part, shall 
m

ake adequate good faith efforts to obtain D
B

E participation as so stated and 
defined in 49 C

FR
 Part 26, A

ppendix A
. The follow

ing is a list of the types of 
action that m

ay be considered as good faith efforts. It is not intended to be a 
m

andatory checklist, nor is it intended to be exclusive or exhaustive.  O
ther 

factors or types of efforts m
ay be relevant in appropriate cases. 

��
Soliciting through all reasonable and available m

eans (e.g. attendance at 
prebid m

eetings, advertising, and/or w
ritten notices) the interest of all 

certified D
B

Es w
ho have the capability to perform

 the w
ork of the 

contract. The solicitation m
ust be done w

ithin sufficient tim
e to allow

 the 
D

B
Es to respond to it. A

ppropriate steps m
ust be taken to follow

 up initial 
solicitations to determ

ine, w
ith certainty, if the D

B
Es are interested. 
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��
Selecting portions of the w

ork to be perform
ed by D

B
Es in order to 

increase the likelihood that the D
B

E goals w
ill be achieved. This includes, 

w
here appropriate, breaking out contract w

ork item
s into econom

ically 
feasible units to facilitate D

B
E participation, even w

hen the C
ontractor 

m
ight otherw

ise prefer to perform
 the w

ork item
s w

ith its ow
n forces. 

��
Providing interested D

B
Es w

ith adequate inform
ation about the plans, 

specifications, and requirem
ents of the contract in a tim

ely m
anner to 

assist them
 in responding to a solicitation. 

��
N

egotiating in good faith w
ith interested D

B
Es to m

ake a portion of the 
w

ork available to D
B

E subcontractors and suppliers and select those 
portions of the w

ork or m
aterial needs consistent w

ith the available D
B

E 
subcontractors and suppliers, so as to facilitate D

B
E participation.

Evidence of such negotiations includes the nam
es, addresses, and 

telephone num
bers of D

B
Es that w

ere considered; a description of the 
inform

ation provided regarding the plans and specifications for the w
ork 

selected for subcontracting; and evidence as to w
hy additional agreem

ents 
could not be reached for D

B
Es to perform

 the w
ork. 

��
A

 B
idder using good business judgm

ent w
ould consider a num

ber of 
factors in negotiating w

ith subcontractors, including D
B

E subcontractors, 
and w

ould take a firm
 price and capabilities as w

ell as contract goals into 
consideration.  H

ow
ever, the fact that there m

ay be som
e additional cost 

involved in finding and using D
B

Es is not in itself sufficient reason for a 
bidders failure to m

eet the C
ontract D

B
E goal as long as such cost are 

reasonable. A
lso, the ability or desire of the C

ontractor to perform
 the 

w
ork of the C

ontract w
ith its ow

n organization does not relieve the B
idder 

of the responsibility to m
ake good faith effort. C

ontractors are not, 
how

ever, required to accept higher quotes from
 D

B
Es if the price 

difference is excessive or unreasonable. 
��

N
ot rejecting D

B
Es as being unqualified w

ithout sound reasons based on a 
thorough investigation of their capabilities.  The C

ontractor’s standing 
w

ithin its industry, m
em

bership in specific groups, organizations, or 
associations and political or social affiliations (for exam

ple union vs. non-
union em

ployee status) are not legitim
ate cause for the rejection or non-

solicitation of bids and the C
ontractors efforts to m

eet the project goal. 
��

M
aking efforts to assist interested D

B
Es in obtaining bonding, lines of 

credit, or insurance as required by the recipient or C
ontractor. 

��
M

aking efforts to assist interested D
B

Es in obtaining necessary 
equipm

ent, supplies, m
aterials, or related assistance or services. 

��
Effectively using the services of available m

inority/w
om

en com
m

unity 
organizations; m

inority/w
om

en C
ontractors' groups; local, state, and 

Federal m
inority/w

om
en business assistance offices; and other 

organizations as allow
ed on a case-by-case basis to provide assistance in 

the recruitm
ent and placem

ent of D
B

Es. 
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��
If the Program

 M
anager of the O

C
R

 determ
ines that the C

ontractor has 
failed to m

eet the good faith effort requirem
ents, the C

ontractor w
ill be 

given an opportunity for reconsideration by the D
irector of the O

C
R

. 

d. Should the bidder to w
hom

 the contract is conditionally aw
arded refuse, 

neglect or fail to m
eet the D

B
E goal or com

ply w
ith good faith effort 

requirem
ents, the proposal guaranty filed w

ith the bid shall becom
e the 

property of the state, not as a penalty, but as liquidated dam
ages to the 

D
epartm

ent. 

e.
 The preceding inform

ation shall be subm
itted directly to the O

ffice of C
ivil 

R
ights, Texas D

epartm
ent of Transportation, 125 E. 11th Street, A

ustin, Texas 
78701-2483.

f.
 The C

ontractor shall not term
inate for convenience a D

B
E subcontractor 

nam
ed in the com

m
itm

ent subm
itted under Section 1.A

.3.a, of this Special 
Provision. Prior to term

inating or rem
oving a D

B
E subcontractor nam

ed in the 
com

m
itm

ent, the C
ontractor m

ust have a w
ritten consent of the D

epartm
ent. 

g.
The C

ontractor shall also m
ake a good faith effort to replace a D

B
E 

subcontractor that is unable to perform
 successfully w

ith another D
B

E, to the 
extent needed to m

eet the contract goal. The C
ontractor shall subm

it a 
com

pleted Form
 4901 “D

B
E C

om
m

itm
ent A

greem
ent”, From

 SM
S 4901-T 

“D
B

E Trucking C
om

m
itm

ent A
greem

ent”, or Form
 SM

S.4901-M
S “D

B
E 

M
aterial &

 Supplier C
om

m
itm

ent A
greem

ent” for the substitute D
B

E firm
(s). 

A
ny substitution of D

B
Es shall be subject to approval by the D

epartm
ent. 

Prior to approving the substitution, the D
epartm

ent w
ill request a statem

ent 
from

 the D
B

E concerning it being replaced. 

h. The C
ontractor shall designate a D

B
E liaison officer w

ho w
ill adm

inister the 
C

ontractor’s D
B

E program
 and w

ho w
ill be responsible for m

aintenance of 
records of efforts and contacts m

ade to subcontract w
ith D

B
Es. 

i.
 C

ontractors are encouraged to investigate the services offered by banks ow
ned 

and controlled by disadvantaged individuals and to m
ake use of these banks 

w
here feasible. 

4.
  E

ligibility of D
B

E
s. 

a.
 The m

em
ber entities of the TU

C
P certify the eligibility of D

B
Es and D

B
E 

joint ventures to perform
 D

B
E subcontract w

ork on D
O

T financially assisted 
contracts.

b. The D
epartm

ent m
aintains the Texas U

nified C
ertification Program

 D
B

E 
D

irectory containing the nam
es of firm

s that have been certified to be eligible 
to participate as D

B
E’s on D

O
T financially assisted contracts. This D

irectory 
is available from

 the D
epartm

ent’s O
C

R
. A

n update of the D
irectory can be 

found on the Internet at http://w
w

w
.dot.state.tx.us/business/tucp/default.htm

.
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c.
 O

nly D
B

E firm
s certified at the tim

e com
m

itm
ents are subm

itted are eligible 
to be used in the inform

ation furnished by the C
ontractor as required under 

Section 1.A
.3.a. and 3.g. above. For purposes of the D

B
E goal on this project, 

D
B

Es w
ill only be allow

ed to perform
 w

ork in the categories of w
ork for 

w
hich they are certified. 

d. O
nly D

B
E firm

s certified at the tim
e of execution of a 

contract/subcontract/purchase order, are eligible for D
B

E goal participation. 

5.
  D

eterm
ination of D

B
E

 Participation. W
hen a D

B
E participates in a contract, 

only the values of the w
ork actually perform

ed by the D
B

E, as referenced below
, 

shall be counted by the prim
e contractor tow

ard D
B

E goals: 

a.
The total am

ount paid to the D
B

E for w
ork perform

ed w
ith his/her ow

n forces 
is counted tow

ard the D
B

E goal.  W
hen a D

B
E subcontracts part of the w

ork 
of its contract to another firm

, the value of the subcontracted w
ork m

ay be 
counted tow

ard D
B

E goals only if the subcontractor is itself a D
B

E.  W
ork 

that a D
B

E subcontracts to a non-D
B

E firm
 does not count tow

ard D
B

E goals.

b.
A

 C
ontractor m

ay count tow
ard its D

B
E goal a portion of the total value of 

the contract am
ount paid to a D

B
E joint venture equal to the distinct, clearly 

defined portion of the w
ork of the contract perform

ed by the D
B

E. 

(1)
   A

 C
ontractor m

ay count tow
ard its D

B
E goal only expenditures to D

B
Es 

that perform
 a com

m
ercially useful function (C

U
F) in the w

ork of a 
contract or purchase order.  A

 D
B

E is considered to perform
 a C

U
F 

w
hen it is responsible for execution of the w

ork of the contract and is 
carrying out its responsibilities by actually perform

ing, m
anaging, and 

supervising the w
ork involved. To perform

 a C
U

F, the D
B

E m
ust also 

be responsible, w
ith respect to m

aterials and supplies used on the 
contract, for negotiating price, determ

ining quality and quantity, 
ordering the m

aterial, and installing (w
here applicable) and paying for 

the m
aterial itself. 

In accordance w
ith 49 C

FR
 Part 26, A

ppendix A
, guidance concerning 

G
ood Faith Efforts, contractors m

ay m
ake efforts to assist interested 

D
B

Es in obtaining necessary equipm
ent, supplies, m

aterials, or related 
assistance or services. C

ontractors m
ay not how

ever, negotiate the price 
of m

aterials or supplies used on the contract by the D
B

E, nor m
ay they 

determ
ine quality and quantity, order the m

aterials them
selves, nor 

install the m
aterials (w

here applicable), or pay for the m
aterial 

them
selves. C

ontractors how
ever, m

ay share the quotations they receive 
from

 the m
aterial supplier w

ith the D
B

E firm
, so that the D

B
E firm

 m
ay 

negotiate a reasonable price w
ith the m

aterial supplier.  

In all cases, prim
e or other non-D

B
E

 subcontractor assistance w
ill 

not be credited tow
ard the D

B
E

 goal.   
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(2)
A

 D
B

E does not perform
 a C

U
F if its role is lim

ited to that of an extra 
participant in a transaction, contract, or project through w

hich funds are 
passed in order to obtain the appearance of D

B
E participation. 

C
onsistent w

ith industry practices and the D
O

T/D
epartm

ent’s D
B

E 
program

, a D
B

E subcontractor m
ay enter into second-tier subcontracts, 

am
ounting up to 70%

 of their contract.  W
ork subcontracted to a non-

D
B

E does not count tow
ards D

B
E goals.  If a D

B
E does not perform

 or 
exercise responsibility for at least 30%

 of the total cost of its contract 
w

ith its ow
n w

ork force, or the D
B

E subcontracts a greater portion of 
the w

ork of a contract than w
ould be expected on the basis of norm

al 
industry practice for the type of w

ork involved, it w
ill be presum

ed that 
the D

B
E is not perform

ing a C
U

F 

(3)
A

 D
B

E trucking firm
 (including an ow

ner operator w
ho is certified as a 

D
B

E is considered to be perform
ing a C

U
F w

hen the D
B

E is responsible 
for the m

anagem
ent and supervision of the entire trucking operation on a 

particular contract and the D
B

E itself ow
ns and operates at least 1 fully 

licensed, insured, and operational truck used on the contract. 

(a)
The C

ontractor receives credit for the total value of the 
transportation services the D

B
E provides on a contract using trucks 

it ow
ns, insures, and operates using drivers it em

ploys. 

(b)
The D

B
E m

ay lease trucks from
 another D

B
E firm

, including an 
ow

ner operator w
ho is certified as a D

B
E. The D

B
E w

ho leases 
trucks from

 another D
B

E receives credit for the total value of the 
transportation services the lessee D

B
E provides on the C

ontract. 

(c)
The D

B
E m

ay also lease trucks from
 a non-D

B
E firm

, including 
from

 an ow
ner-operator. The D

B
E w

ho leases trucks from
 a non-

D
B

E is entitled to credit for the total value of transportation 
services provided by non-D

B
E lessees not to exceed the value of 

transportation services provided by the D
B

E-ow
ned trucks on the 

contract. A
dditional participation by non-D

B
E lessees receive 

credit only for the fee or com
m

ission it receives as result of the 
lease arrangem

ent  

(d)
A

 lease m
ust indicate that the D

B
E has exclusive use of and 

control over the trucks giving the D
B

E absolute priority for use of 
the leased trucks. Leased trucks m

ust display the nam
e and 

identification num
ber of the D

B
E. 

(4)
W

hen a D
B

E is presum
ed not to be perform

ing a C
U

F the D
B

E m
ay 

present evidence to rebut this presum
ption. 

(5) 
Project m

aterials or supplies acquired from
 an affiliate of the prim

e 
contractor can not directly or indirectly (2

nd or low
er tier subcontractor) 

be used for D
B

E goal credit. 
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c.
A

 C
ontractor m

ay count tow
ard its D

B
E goals expenditures for m

aterials and 
supplies obtained from

 a D
B

E m
anufacturer, provided that the D

B
E assum

es 
the actual and contractual responsibility for the m

aterials and supplies. C
ount 

expenditures w
ith D

B
Es for m

aterials or supplies tow
ard D

B
E goals as 

provided in the follow
ing: 

(1) 
If the m

aterials or supplies are obtained from
 a D

B
E m

anufacturer, count 
100%

 of the cost of the m
aterials or supplies tow

ard D
B

E goals. 
(D

efinition of a D
B

E m
anufacturer found at 1A

.c.(1) of this provision.) 

For purposes of this Section (1.A
.c.(1)), a m

anufacturer is a firm
 that 

operates or m
aintains a factory or establishm

ent that produces, on the 
prem

ises, the m
aterials, supplies, articles, or equipm

ent required under the 
contract and of the general character described by the specifications. 

(2) 
If the m

aterials or supplies are purchased from
 a D

B
E regular dealer, 

count 60%
 of the cost of the m

aterials or supplies tow
ard D

B
E goals. 

For purposes of this Section (1.A
.5.c.(2)), a regular dealer is a firm

 that 
ow

ns, operates, or m
aintains a store, w

arehouse, or other establishm
ent in 

w
hich the m

aterials, supplies, articles or equipm
ent of the general 

character described by the specifications and required under the contract 
are bought, kept in stock, and regularly sold or leased to the public in the 
usual course of business: 

(A
)

To be a regular dealer, the firm
 m

ust be an established, regular 
business that engages, as its principal business and under its ow

n 
nam

e, in the purchase and sale or lease of the products in question. 

(B
)

A
 person m

ay be a regular dealer in such bulk item
s as petroleum

 
products, steel, cem

ent, gravel, stone or asphalt w
ithout ow

ning, 
operating, or m

aintaining a place of business as provided in the first 
paragraph under Section 1.A

.5.c.(2), if the person both ow
ns and 

operates distribution equipm
ent for the products. A

ny supplem
enting 

of regular dealers’ ow
n distribution equipm

ent shall be by a long-term
 

lease agreem
ent and not on an ad hoc or contract-by-contract basis. 

(C
)

Packagers, brokers, m
anufacturers’ representatives, or other persons 

w
ho arrange or expedite transactions are not regular dealers w

ithin the 
m

eaning of Section 1.A
.5.c.(2). 

(3) 
W

ith respect to m
aterials or supplies purchased from

 D
B

E w
hich is 

neither a m
anufacturer nor a regular dealer, count the entire am

ount of 
fees or com

m
issions charged for assistance in the procurem

ent of the 
m

aterials and supplies, or fees or transportation charges for the delivery of 
m

aterials or supplies required on a job site, tow
ard D

B
E goals, provided 

you determ
ine the fees to be reasonable and not excessive as com

pared 
w

ith fees custom
arily allow

ed for sim
ilar services. D

o not count any 
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portion of the cost of the m
aterials and supplies them

selves tow
ard D

B
E 

goals.

(4)
C

ount the entire am
ount of fees or com

m
issions charged by a D

B
E firm

 
for providing a bona fide service, such as professional, technical, 
consultant or m

anagerial services, or for providing bonds or insurance 
specifically required for the perform

ance of a D
O

T-assisted contract, 
tow

ard D
B

E goals, provided you determ
ine the fee to be reasonable and 

not excessive as com
pared w

ith fees custom
arily allow

ed for sim
ilar 

services.

d. 
If the C

ontractor chooses to assist a D
B

E firm
, other than a m

anufacturing 
m

aterial supplier or regular dealer, and the D
B

E firm
 accepts the assistance, 

the C
ontractor m

ay act solely as a guarantor by use of a tw
o-party check for 

paym
ent of m

aterials to be used on the project by the D
B

E.  The m
aterial 

supplier m
ust invoice the D

B
E w

ho w
ill present the invoice to the C

ontractor.  
The C

ontractor m
ay issue a joint check to the D

B
E and the m

aterial supplier 
and the D

B
E firm

 m
ust issue the rem

ittance to the m
aterial supplier. N

o funds 
shall go directly from

 the C
ontractor to the m

aterial supplier. The D
B

E firm
 

m
ay accept or reject this joint checking arrangem

ent. 

The C
ontractor m

ust obtain approval from
 the D

epartm
ent prior to 

im
plem

enting the use of joint check arrangem
ents w

ith the D
B

E. Subm
it to 

the D
epartm

ent, Joint C
heck A

pproval Form
 2178 for requesting approval.  

Provide copies of cancelled joint checks upon request. N
o D

B
E goal credit 

w
ill be allow

ed for the cost of D
B

E m
aterials that are paid by the C

ontractor 
directly to the m

aterial supplier. 

e. 
N

o D
B

E goal credit w
ill be allow

ed for supplies and equipm
ent the D

B
E 

subcontractor leases from
 the contractor or its affiliates.  

f.
 N

o D
B

E goal credit w
ill be allow

ed for the period of tim
e determ

ined by the 
D

epartm
ent that the D

B
E w

as not perform
ing a C

U
F.  The denial period of 

tim
e m

ay occur before or after a determ
ination has been m

ade by the 
departm

ent. In case of the denial of credit for non-perform
ance of a C

U
F of a 

D
B

E, the C
ontractor w

ill be required to provide a substitute D
B

E to m
eet the 

contract goal or provide an adequate good faith effort w
hen applicable. 

6.
R

ecords and R
eports.

a.
 The C

ontractor shall subm
it m

onthly reports, after w
ork begins, on D

B
E 

paym
ents to m

eet the D
B

E goal and for D
B

E or H
U

B
 race-neutral 

participation. R
eport paym

ents m
ade to non-D

B
E H

U
B

s. The m
onthly report 

is to be sent to the A
rea Engineer. These reports w

ill be due w
ithin 15 days 

after the end of a calendar m
onth. These reports w

ill be required until all D
B

E 
subcontracting or m

aterial supply activity is com
pleted. Form

 SM
S.4903, 

“D
B

E Progress R
eport,” is to be used for m

onthly reporting. Form
. 

SM
S.4904, “D

B
E Final R

eport,” is to be used as a final sum
m

ary of D
B

E 
paym

ents subm
itted upon com

pletion of the project. The original final report 
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b. D
B

E subcontractors and/or m
aterial suppliers should be identified on the 

m
onthly report by V

endor N
um

ber, nam
e, and the am

ount of actual paym
ent 

m
ade to each during the m

onthly period. N
egative reports are required w

hen 
no activity has occurred in a m

onthly period. 

c.
 A

ll such records m
ust be retained for a period of 3 years follow

ing com
pletion 

of the contract w
ork, and shall be available at reasonable tim

es and places for 
inspection by authorized representatives of the D

epartm
ent or the D

O
T.  

Provide copies of subcontracts or agreem
ents and other docum

entation upon 
request.

d. Prior to receiving final paym
ent, the C

ontractor shall subm
it Form

 SM
S.4904, 

“D
B

E Final R
eport”. If the D

B
E goal requirem

ent is not m
et, docum

entation 
supporting G

ood Faith Efforts, as outlined in Section 1.A
.3.c of this Special 

Provision, m
ust be subm

itted w
ith the “D

B
E Final R

eport.” 

e.
 Provide a certification of prom

pt paym
ent, the Prom

pt Paym
ent C

ertification 
Form

 2177, to certify that all subcontractors and suppliers w
ere paid from

 the 
previous m

onths paym
ents and retainage w

as released for those w
hose w

ork is 
com

plete.  Subm
it the com

pleted form
 each m

onth and the m
onth follow

ing 
the m

onth w
hen final acceptance occurred at the end of the project. 

7.
  C

om
pliance of C

ontractor. To ensure that D
B

E requirem
ents of this D

O
T 

assisted contract are com
plied w

ith, the D
epartm

ent w
ill m

onitor the C
ontractor’s 

efforts to involve D
B

Es during the perform
ance of this contract. This w

ill be 
accom

plished by a review
 of m

onthly reports subm
itted to the A

rea Engineer by 
the C

ontractor indicating his progress in achieving the D
B

E contract goal, and by 
com

pliance review
s conducted on the project site by the D

epartm
ent. 

   
The C

ontractor shall receive credit tow
ard the D

B
E goal based on actual 

paym
ents to the D

B
E subcontractor. The C

ontractor shall notify the A
rea 

Engineer if he/she w
ithholds or reduces paym

ent to any D
B

E subcontractor. The 
C

ontractor shall subm
it an affidavit detailing the D

B
E subcontract paym

ents prior 
to receiving final paym

ent for the contract. 

C
ontractors’ requests for substitutions of D

B
E subcontractors shall be 

accom
panied by a detailed explanation w

hich should substantiate the need for a 
substitution. The C

ontractor m
ay not be allow

ed to count w
ork on those item

s 
being substituted tow

ard the D
B

E goal prior to approval of the substitution from
 

the D
epartm

ent. 
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The prim
e C

ontractor is prohibited from
 providing w

ork crew
s and equipm

ent to 
D

B
Es. D

B
E G

oal credit for the D
B

E subcontractors leasing of equipm
ent or 

purchasing of supplies from
 the prim

e contractor or its affiliates is not allow
ed. 

W
hen a D

B
E subcontractor nam

ed in the com
m

itm
ent under Section 1.A

.3.a. of 
this Special Provision, is term

inated or fails to com
plete its w

ork on the contract 
for any reason, the prim

e contractor is required to m
ake good faith efforts to find 

another D
B

E subcontractor to substitute for the original D
B

E. These good faith 
efforts shall be directed at finding another D

B
E to perform

 at least the sam
e 

am
ount of w

ork under the contract as the D
B

E that w
as term

inated, to the extent 
needed to m

eet the contract goal. 

A
 C

ontractor’s failure to com
ply w

ith the requirem
ents of this Special Provision 

shall constitute a m
aterial breach of this contract. In such a case, the D

epartm
ent 

reserves the right to term
inate the contract; to deduct the am

ount of D
B

E goal not 
accom

plished by D
B

Es from
 the m

oney due or to becom
e due the C

ontractor, or 
to secure a refund, not as a penalty but as liquidated dam

ages to the D
epartm

ent 
or such other rem

edy or rem
edies as the D

epartm
ent deem

s appropriate. 

Forw
ard Form

 2371, “D
B

E Trucking C
redit W

orksheet,” com
pleted by the D

B
E 

trucker every m
onth D

B
E credit is used. 

B
. A

rticle B
. R

ace-N
eutral D

isadvantaged B
usiness E

nterprise Participation.  It is the 
policy of the D

O
T that D

isadvantaged B
usiness Enterprises (D

B
E) as defined in 49 

C
FR

 Part 26 Subpart A
, be given the opportunity to com

pete fairly for contracts and 
subcontracts financed in w

hole or in part w
ith Federal funds and that a m

axim
um

 
feasible portion of the D

epartm
ent's overall D

B
E goal be m

et using race-neutral m
eans.  

C
onsequently, if there is no D

B
E goal, the D

B
E requirem

ents of 49 C
FR

 Part 26, apply 
to this contract as follow

s: 

The C
ontractor w

ill offer D
B

Es as defined in 49 C
FR

 Part 26, Subpart A
, the 

opportunity to com
pete fairly for contracts and subcontractors financed in w

hole or in 
part w

ith Federal funds. R
ace-N

eutral D
B

E and non-D
B

E H
U

B
 participation on 

projects w
ith no D

B
E goal shall be reported on Form

 SM
S.4903, “D

B
E or H

U
B

 
Progress R

eport” and subm
itted to the A

rea Engineer each m
onth and at project 

com
pletion. Paym

ents to D
B

Es reported on Form
 SM

S.4903 are subject to the 
requirem

ents of Section 1.A
.5, “D

eterm
ination of D

B
E Participation.” 

The C
ontractor, subrecipient or subcontractor shall not discrim

inate on the basis of 
race, color, national origin, or sex in the perform

ance of this contract. The C
ontractor 

shall carry out applicable requirem
ents of 49 C

FR
 Part 26 in the aw

ard and 
adm

inistration of D
O

T-assisted contracts. Failure by the contractor to carry out these 
requirem

ents is a m
aterial breach of this contract, w

hich m
ay result in the term

ination 
of this contract or such other rem

edy as the recipient deem
s appropriate. 
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N
 1: EXEC

U
TIVE SU

M
M

A
RY

�
The�

Texas�
D
epartm

ent�
or�

Transportation�
(TxD

O
T)�

subm
its�

the�
follow

ing�
D
isadvantaged�Business�Enterprise�(D

BE)�goal�m
ethodology�to�the�U

nited�States�
D
epartm

ent�of�Transportation�(D
O
T)�Federal�H

ighw
ay�A

dm
inistration�(FH

W
A
)�for�

review
�in�accordance�w

ith�49�Code�of�Federal�Regulations�(CFR)�Part�26.45.��
�Effective�M

arch�5,�2010,�recipients�of�financial�assistance�from
�the�D

O
T�that�are�

required�to�im
plem

ent�a�D
BE�program

�w
ill�no�longer�subm

it�D
BE�goal�setting�

m
ethodology�and�process�for�approval�every�year.�The�annual�overall�D

BE�goal�based�
on�approved�subm

issions�w
ill�be�in�place�for�three�years.�The�goal�w

ill�rem
ain�the�

sam
e�for�each�year�of�the�approved�three�year�period�until�the�next�review

�cycle.�
TxD

O
T�w

ill�m
ake�a�good�faith�effort�to�m

eet�the�goal�every�year.�The�substantive�goal�
setting�requirem

ents�are�not�changed.�TxD
O
T�w

ill�use�the�tim
e�betw

een�subm
issions�

to�im
prove�the�overall�quality�of�the�goal�setting�process�by�developing�system

s�to�
collect�and�analyze�data�needed�to�support�the�goal�setting�m

ethodologies�and�w
ill�

fully�engage�stakeholders�and�the�public�in�m
eaningful�w

ays�to�obtain�relevant�
inform

ation.�TxD
O
T�w

ill�subm
it�its�first�three�year�D

BE�G
oal�M

ethodology�for�FY�2011�
2013.�

Som
e�sub�recipients�of�TxD

O
T�highw

ay�design�and�construction�funds�are�electing�to�
adopt�the�TxD

O
T�M

em
orandum

�of�U
nderstanding�(M

O
U
)�for�D

BE�Program
�and�our�

m
ethodology�to�establish�their�overall�D

BE�goal.��A
ttachm

ent�A
�provides�a�list�of�

entities�that�have�signed�an�M
O
U
�w

ith�TxD
O
T.��A

ttachm
ent�B�provides�an�exam

ple�of�
an�M

O
U
.�

Process Sum
m

ary 
The�goal�m

ethodology�consists�of�tw
o�steps,�the�base�figure�for�the�relative�

availability�of�D
BEs�and�any�adjustm

ents�to�the�base�figure�based�on�available�
evidence.�In�Step�1,�the�base�figure�is�established�through�the�2009�Texas�D

isparity�
Study�and�takes�into�account�an�estim

ated�w
eight�of�expenditures�based�on�

contracts�projected�for�the�upcom
ing�year.�In�Step�2,�TxD

O
T�review

s�available�
inform

ation�and�new
�evidence�presented�in�a�public�consultation�m

eeting�and�takes�
it�into�account�in�determ

ining�an�adjustm
ent�to�the�base�figure.��The�base�figure�and�

the�adjustm
ents�to�the�base�figure�are�used�to�determ

ine�the�overall�goal.��The�
overall�goal�is�further�defined�as�race�neutral�and�race�conscious�based�on�the�
am

ount�that�TxD
O
T�plans�to�m

eet�through�race�neutral�m
eans.��

�TxD
O
T�provides�for�tw

o�types�of�opportunities�for�public�participation.�The�first�type�
of�

opportunities�
included�

a�
cluster�

of�
four�

public�
consultation�

m
eetings�

held�
throughout�the�State�of�Texas�in�June�2010.�The�public�w

as�invited�to�discuss�
evidence�that�w

ould�influence�the�relative�availability�of�D
BE�or�other�issues�that�

influence�D
BE�participation.�The�public�m

eetings�and�discussion�did�not�reveal�new
�

evidence�that�could�influence�D
BE�participation.�In�the�second�type�of�opportunity,�
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the�public�can�review
�the�m

ethodology�until�A
ugust�31,�2010�and�subm

it�com
m
ents�

by�Septem
ber�14,�2010.�If�there�are�any�com

m
ents�that�im

pact�the�D
BE�G

oal�
M
ethodology,�TxD

O
T�w

ill�forw
ard�U

SD
O
T�an�am

endm
ent�w

ith�said�changes.��

R
esults Sum

m
ary 

The�D
BE�goal�m

ethodology�justifies�an�FY�2011�2013�overall�D
BE�goal�of�12.20%.��TxD

O
T�

plans�to�m
eet�the�overall�goal�by�7.00%�race�neutral�m

eans�and�the�rem
ainder�of�

5.20%�through�race�conscious�m
easures.�TxD

O
T�w

ill�m
onitor�D

BE�participation�for�
federal�aid�highw

ay�design�and�construction�projects�throughout�the�FY�2011�2013�
period�and�w

ill�m
ake�annual�evaluations�to�determ

ine�if�m
arket�conditions�w

arrant�
adjustm

ents�to�the�D
BE�goal.�TxD

O
T�w

ill�also�m
onitor�race�conscious�and�race�

neutral�achievem
ents�of�the�D

BE�goal�and�m
ake�necessary�adjustm

ents�as�needed�
based�on�the�D

BE�program
�guidelines.��

SEC
TIO

N
 2: PR

O
C

ESS 
The�process�for�setting�an�overall�goal�is�defined�in�§�26.45.�The�CFR�identifies�A

ugust�
1st�as�the�subm

ittal�date�(see�§26.45(f)(1)).�
�The�m

ethodology�includes:�a�description�of�the�m
ethods�used�to�establish�the�goal,�

the�base�figure�and�evidence�used�for�its�calculation,�sum
m
ary�listing�of�available�

evidence�and�w
herever�necessary�an�explanation�on�w

hy�it�w
as�not�used,�proposed�

projections�for�the�portions�of�the�goal�to�be�m
et�through�race�neutral�and�race�

conscious�m
eans�(see�§�26.45(f)(3)).�The�m

ethodology�also�expands�on�the�TxD
O
T’s�

effort�to�obtain�public�participation�through�public�consultation�for�evidence�that�
m
ay�influence�adjustm

ents�to�the�base�figure�and�by�extending�public�com
m
ent�on�

the�proposed�m
ethodology�(see�§�26.45(g)).�

�TxD
O
T�is�not�required�to�have�the�operating�adm

inistration’s�concurrence�to�
im

plem
ent�the�D

BE�goal;�how
ever�if�the�operating�adm

inistration’s�review
�suggest�

there�are�concerns�over�the�m
ethodology,�it�m

ay,�after�consulting�w
ith�TxD

O
T,�adjust�

the�overall�goal�or�require�TxD
O
T�to�do�so�(see�§�26.45(f)(4)).�

�TxD
O
T’s�overall�goal�provides�for�the�participation�of�all�certified�D

BEs.�The�overall�
goal�is�N

O
T�subdivided�into�group�specific�goals�(see�§26.45(h)).�

SEC
TIO

N
 3: STEP 1 – ESTA

B
LISH

 B
A

SE FIG
U

R
E 

For�
Step�

1,�
TxD

O
T�

takes�
into�account�

available�
evidence,�

such�
as�

the�
new

ly�
com

pleted�2009�Texas�D
isparity�Study�and�the�estim

ated�w
eight�of�expenditures,�in�

determ
ining�the�base�figure�for�the�relative�availability�of�D

BEs.��In�determ
ining�the�

base�figure,�TxD
O
T�considered�the�type�of�contracts�anticipated�for�the�upcom

ing�
year.�This�calculation�results�in�a�base�figure�of�11.45%.�
�
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TxD
O
T�begins�the�goal�setting�process�by�determ

ining�the�base�figure�for�the�relative�
availability�of�D

BEs�(see�§26.45(c)).�TxD
O
T’s�best�available�data�includes�a�2009�Texas�

D
isparity�Study�as�described�in�§26.45(c)(3).��

2009 Texas D
isparity Study 

In�2008�the�State�of�Texas�com
m
issioned�a�disparity�study�to�update�its�1994�State�of�

Texas�D
isparity�Study.�This�disparity�study�w

as�conducted�in�2009�and�com
pleted�in�

early�2010.�The�purpose�of�the�study�w
as�to�provide�a�com

prehensive�review
�of�the�

state’s�utilization�of�historically�underutilized�businesses�(H
U
B).�The�disparity�study�

specifically�targeted�H
U
Bs,�how

ever�m
ost�of�the�heavy�construction�firm

s�identified�
are�also�D

BEs.�Furtherm
ore,�the�m

ajority�of�the�heavy�construction�data�com
es�from

�
TxD

O
T�participation.�The�study�included�all�state�agencies,�state�m

edical�institutions�
and�institutions�of�higher�learning.�Som

e�of�the�key�objectives�of�the�study�w
ere�to�

exam
ine�if�disparities�exist�betw

een�the�ready,�w
illing�and�able�H

U
Bs�and�the�actual�

utilization�of�H
U
Bs�in�state�contracting;�and�to�determ

ine�the�extent�to�w
hich�any�

disparities�in�the�utilization�of�available�H
U
Bs�m

ight�be�im
pacted�by�discrim

ination.�
�The�

disparity�
study�

included�
extensive�

data�
from

�
sate�

prim
e�

contractor�
and�

subcontractor�utilization�for�210�state�agencies�and�institutions�of�higher�learning.�It�
included�availability�data�w

as�based�on�bids,�bidders,�prequalified�firm
s,�vendors,�

census,�business�surveys,�and�D
unn�&

�Bradstreet.�It�also�contained�anecdotal�
inform

ation�w
hich�cam

e�from
�four�public�hearings�and�a�survey�of�1,032�firm

s,�five�
focus�groups,�102�individual�firm

�interview
s,�142�W

eb�surveys,�and�policy�interview
s�

w
ith�60�Texas�procurem

ent�and�H
U
B�Program

�staff.�It�also�included�a�review
�of�

private�sector�disparities�base�on�data�from
�the�U

S�Census�Bureau,�local�building�
perm

its,�survey�responses,�Reed�Construction�D
ata�and�the�N

ational�Survey�of�Sm
all�

Business�Finance.�
�TxD

O
T�uses�the�2009�Texas�D

isparity�Study�as�the�approach�for�calculating�the�
relative�availability�of�D

BE’s�in�the�State�of�Texas�because�it�is�the�m
ost�current�and�

com
prehensive�inform

ation�available�on�the�relative�availability�of�m
inority�and�non�

m
inority�w

om
en�ow

ned�businesses.�

Estim
ated W

eight of Expenditures 
In�order�to�m

ore�accurately�define�relative�availability�of�D
BEs�in�D

O
T�assisted�

contracts,�TxD
O
T�takes�into�consideration�the�types�of�contracts�anticipated�in�the�

upcom
ing�year�against�the�relative�availability�of�D

BEs.�
�TxD

O
T�identifies�tw

o�types�of�Federal�aid�contracts;�highw
ay�construction�and�

engineering/architecture�
contracts.�

Further�
analysis�

indicates�
that�

the�
ratio�

of�
contract�types,�estim

ated�w
eight�of�expenditures,�indicates�low

�projections�for�
engineering/architecture�

w
ork.�

The�
proportion�

of�
federal�

aid�
for�

highw
ay�
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construction�and�engineering/architecture�contracts�rem
ains�the�sam

e�for�FY�2011�
2013.��

T
ab

le 3.1: E
stim

ated
 W

eig
h

t o
f E

xp
en

d
itu

res 
Industry

Percent
H
i ghw

ay�Construction
98%

En gineering/A
rchitecture

2%

B
ase Figure C

alculation 
The�base�figure�is�calculated�by�com

bining�the�proportion�of�the�relative�availability�
of�D

BEs�in�highw
ay�construction�and�the�proportion�in�engineering/architecture.�The�

proportion�of�relative�availability�of�D
BEs�in�highw

ay�construction�is�the�calculated�
ratio�of�D

BEs�in�highw
ay�construction�(D

BE�in�highw
ay�construction�divided�by�all�

firm
s�

in�
highw

ay�
construction)�

against�
the�

anticipated�
portion�

of�
highw

ay�
construction�w

ork.�The�sam
e�evaluation�is�perform

ed�on�the�relative�availability�of�
D
BEs�in�engineering/architecture�w

ork.�The�calculation�(see�Figure�3.1)�results�in�a�
base�figure�of�11.45%.�F

ig
u

re 3.1: B
ase F

ig
u

re C
alcu

latio
n
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H
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B
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�
�

�
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�
�

�
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�
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.
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02
.0

%
20

.
11

98
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�
�

�
�

�
472
.0

976
.

10
�

�
�

448
.

11
�

�

Base�Figure�
11.45%�

SEC
TIO

N
 4: STEP 2 – A

D
JU

STM
EN

TS TO
 B

A
SE FIG

U
R

E 
TxD

O
T�exam

ines�all�available�evidence�to�determ
ine�any�adjustm

ents�to�the�base�
figure.�A

�sum
m
ary�of�the�evidence�considered�includes:�D

BE�directory�analysis,�
TxD

O
T�

m
odified�

bidders�
list,�

evidence�
m
ade�

available�
through�

the�
Public�

Consultation�M
eetings,�and�past�participation.�

A
djustm

ent 1: M
odified B

idders List 
There�are�various�m

ethods�for�determ
ining�the�relative�availability�of�D

BEs.�(see�
§26.45(c)).�TxD

O
T’s�traditional�m

ethod�for�calculating�the�relative�availability�is�
through�the�m

odified�bidders�list,�how
ever�for�FY�2010�2013�there�new

�and�better�
inform

ation�available�through�the�2009�Texas�D
isparity�Study.�W

hen�using�the�
bidders�list�approach�TxD

O
T�used�a�m

odified�version�of�the�bidders�list�described�in�
§26.45(c)(2).�TxD

O
T�uses�this�m

odified�bidders�list�as�an�“A
lternative�M

ethod”�as�
described�in�§26.45(c)(5).�The�justification�for�this�m

odified�bidders�list�is�that�TxD
O
T�

uses�a�Low
�Bid�m

ethod�to�procure�highw
ay�design�and�construction�contracts.�This�

m
ethod�does�not�gather�subcontracting�inform

ation�from
�non�successful�bidders,�

therefore�there�is�no�subcontract�list�for�non�successful�bidders.�
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�W
hen�using�the�m

odified�bidders�list,�the�first�step�is�to�determ
ine�the�num

ber�of�
D
BEs�that�bid�on,�or�w

ere�aw
arded,�D

O
T�assisted�prim

e�contracts�and�subcontracts�
from

�O
ctober�2008�to�July�2010.�Since�the�bidders�list�indicates�“active”�status�by�

fiscal�year,�TxD
O
T�needs�to�use�this�tim

e�range�to�obtain�at�least�one�full�year�of�
participation.�To�m

aintain�a�consistent�m
ethod�of�calculation,�TxD

O
T�uses�the�sam

e�
tim

e�period�of�evaluation�every�tim
e�it�calculates�the�bidders�file�for�the�year.�The�

next�step�is�to�determ
ine�the�num

ber�of�businesses�that�bid�on,�or�w
ere�aw

arded,�
D
O
T�assisted�prim

e�contracts�and�subcontracts�for�the�sam
e�period.�The�base�figure�

is�calculated�by�dividing�the�D
BE�bidders�by�all�bidders.��

�TxD
O
T’s�

M
odified�

Bidders�
List�

consists�
of�

all�
available�

data�
on�

prim
es�

and�
subcontractors�that�bid�on�or�w

ere�aw
arded�D

O
T�assisted�contracts,�including�D

BEs.�
The�list�is�qualified�further�by�including�appropriate�data�from

�pre�qualified�highw
ay�

construction�contractors,�pre�certified�professional�service�providers,�and�other�
subcontractors�and�m

aterial�suppliers�on�highw
ay�construction�projects.��The�bidders�

list�determ
ines�firm

s�that�are�ready,�w
illing,�and�able�to�participate�in�TxD

O
T’s.�(See�

Table�4.1)�

T
ab

le 4.1: T
xD

O
T

’s M
o

d
ified

 B
id

d
ers L

ist 
A
ll�Firm

s
Certified�D

BE�Firm
s

H
i ghw

ay�Construction
1,949

241
En gineering/A

rchitecture
322

89

A
nalysis of A

vailable B
idders 

There�
are�

concerns�
of�

TxD
O
T’s�

M
odified�

Bidders�
List�

under�representing�
subcontractors,�because�it�does�not�have�available�inform

ation�on�subcontractors�
that�bid�to�contractors�on�non�w

inning�bids.�Traditionally,�TxD
O
T�has�indicated�that�

the�large�volum
e�of�contracts�and�subcontracts�available�provides�a�statistically�

significant�sam
ple�base�that�sustains�the�unavailable�inform

ation.�
�In�order�to�validate�the�m

odified�bidders�list�for�the�2010�D
BE�G

oal�M
ethodology,�

TxD
O
T�conducted�a�survey�in�June�2010�w

hich�requested�subcontract�bid�inform
ation�

from
�Prim

e�bidders�on�successful�and�unsuccessful�bids�on�federal�aid�projects.�
TxD

O
T�com

pared�the�sam
ple�inform

ation�from
�the�survey�against�the�subcontract�

bid�inform
ation�from

�low
�bid�contractors�used�to�put�together�the�m

odified�bidders�
list�and�concluded�that�there�w

as�a�statistically�insignificant�difference�in�D
BE�

availability�betw
een�the�tw

o�groups.��
�TxD

O
T�plans�to�actively�coordinate�w

ith�stakeholders�involved�to�conduct�bi�annual�
surveys;�in�the�w

inter�(D
ecem

ber)�and�sum
m
er�(July)�construction�seasons.�The�

surveys�w
ill�continue�to�sam

ple�subcontractor�bids�from
�both�successful�and�

unsuccessful�Prim
e�bidders.�The�results�from

�these�surveys�w
ill�be�com

pared�to�the�
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m
odified�bidders�list�and�current�m

ethodology�to�check�for�significant�differences�
throughout�the�year.�
�Relative�A

vailability�Calculation�
A
�base�figure�is�calculated�by�com

bining�the�proportion�of�the�relative�availability�of�
D
BEs�in�highw

ay�construction�and�the�proportion�in�engineering/architecture.�The�
proportion�of�relative�availability�of�D

BEs�in�highw
ay�construction�is�the�calculated�

ratio�of�D
BEs�in�highw

ay�construction�(D
BE�in�highw

ay�construction�divided�by�all�
firm

s�
in�

highw
ay�

construction)�
against�

the�
anticipated�

portion�
of�

highw
ay�

construction�w
ork.�The�sam

e�evaluation�is�perform
ed�on�the�relative�availability�of�

D
BEs�in�engineering/architecture�w

ork.�The�calculation�(see�Figure�4.1)�results�in�a�
relative�availability�of�12.67%.�

F
ig

u
re 4.1: R

elative A
vailab

ility C
alcu

latio
n
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A
�com

parison�of�the�D
BE�availability�derived�from

�the�m
odified�bidders�list�slightly�

larger�from
�the�availability�derived�from

�the�Texas�D
isparity�Study.�The�M

odified�
Bidders�List�approach�yields�a�D

BE�availability�of�12.67%�w
hile�the�Texas�D

isparity�
Study�an�availability�of�11.45%.�W

e�feel�that�part�of�this�variance�com
es�from

�the�fact�
that�the�m

odified�bidders�list�is�exclusive�to�TxD
O
T’s�bidders.�This�m

odified�bidders�
file�approach�is�traditionally�the�preferred�m

ethod�of�calculating�D
BE�ready,�w

illing�
and�able�for�TxD

O
T�funds,�how

ever�it�is�used�as�adjustm
ent�evidence�for�the�FY�2011�

2013�G
oal�M

ethodology�because�the�2009�Texas�D
isparity�Study�is�recent�large�scale�

study�that�is�a�very�com
prehensive�on�the�availability�in�the�State�of�Texas.�W

e�
determ

ined�that�this�available�inform
ation�justifies�a�+0.75%�adjustm

ent�to�the�D
BE�

G
oal.�

A
djustm

ent 2: D
B

E D
irectory 

TxD
O
T�preform

ed�an�analysis�to�determ
ine�the�relative�availability�of�D

BEs�by�
utilizing�the�TU

CP�D
BE�directory�and�the�Census�Bureau’s�2007�County�Business�

Patterns�(CBP)�data�as�suggested�§26.45(c).�The�source�for�D
BEs�is�the�TU

CP�D
BE�

D
irectory�

(w
w
w
.dot.state.tx.us/business/tucpinfo.htm

).�
The�

relevant�
highw

ay�
construction�N

orth�A
m
erican�Industry�Classification�System

�(N
A
ICS)�codes�w

ere�
identified�and�used�to�determ

ine�the�availability�of�the�business.�The�overall�num
ber�
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of�all�ready,�w
illing�and�able�businesses�in�TxD

O
T’s�m

arket�is�determ
ined�by�the�2007�

Census�Bureau’s�County�Business�Patterns�data�(see�Table�4.2).�

T
ab

le 4.2: R
elative A

vailab
ility B

ase o
n

 D
B

E
 D

irecto
ry 

N
A
IC

S�
C
o
d
e*

In
d
u
stry

A
ll�Firm

s
D
B
E�

F
irm

s

237110
U
n
d
ergro

un
d
�utility

1,114
6
8

23713
0

U
n
d
ergro

un
d
�utility

539
10

237310
A
sph

alt,�Fe
ncing

,�M
in
o
r�Stru

ctu
res

74
8

154

2379
9
0

R
e
st�A

rea
s

326
18

238
110

C
on

crete,�M
ajor�Stru

ctures
1,6

23
51

238
210

Illu
m
ination

,�Traffic�C
o
n
tro

l�D
evices

4
,6
12

70

238
320

P
aintin

g
1,5

69
27

238
9
10

Earth
w
o
rk

2,0
6
9

58

238
9
9
0

M
ateria

l�Su
p
p
lie

rs
2,164

10
1

4
8
4
00

0
H
au

lin
g

8,40
6

28
5

54
13

10
P
S�A

rch
ite

cts
1,53

7
70

54
13

30
P
S�En

g
in
ee

rs
4
,59

7
26

8

54
13

70
P
S�Su

rveyo
rs

777
22

56
1730

Lan
d
scap

in
g

4,231
72

T
otal

34,312
1,274

*�The�N
A
ICS�includes�all�6�digit�N

A
ICS�under�this�code.�

�
The�base�figure�is�calculated�by�taking�the�identified�availability�of�D

BEs�against�the�
identified�availability�of�identified�businesses.�The�calculation�(see�Figure�4.2)�results�
in�a�base�figure�of�5.36%.�

F
ig
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u
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the�
D
BE�

availability�
derived�

from
�
the�

D
BE�

D
irectory/CBP�

is�
significantly�sm

aller�from
�the�availability�derived�from

�the�TxD
O
T’s�Bidders�List.�The�

D
irectory�approach�yields�a�D

BE�availability�of�3.71%�w
hile�the�2009�D

isparity�Study�
show

s�a�relative�availability�of�11.20%�and�the�TxD
O
T’s�m

odified�bidders�list�yields�a�
relative�availability�of�12.67%.�W

e�feel�that�this�significant�variance�requires�further�
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evaluation�and�m
ay�be�due�in�part�to�the�identified�highw

ay�N
A
ICS�are�to�restrictive.�

A
nother�factor�that�m

ay�be�influencing�this�variance�is�the�fact�that�m
any�of�the�firm

s�
identified�do�business�w

ith�other�recipients�of�D
O
T�funds,�but�do�not�do�business�

w
ith�

TxD
O
T.�

W
e�

determ
ined�

that�
this�

available�
inform

ation�
justifies�

a�
�1.00%�

adjustm
ent�to�the�D

BE�G
oal.�

A
djustm

ent 3: Past Participation 
TxD

O
T�determ

ines�that�an�adjustm
ent�for�past�participation�is�appropriate.��TxD

O
T�

utilized�goal�setting�guidelines�(“Tips�for�G
oal�Setting�in�the�D

BE�Program
”)�from

�the�
O
ffice�of�Sm

all�and�D
isadvantaged�Business�U

tilization�(O
SD

BU
)�w

eb�site�w
hich�

includes�a�m
ethod�for�evaluating�an�adjustm

ent�based�on�past�participation.��This�
adjustm

ent�considers�past�participation�as�a�relative�gauge�for�the�anticipated�
participation�for�FY�2011�2013.�
�The�

adjustm
ent�

to�
the�

base�
figure�

is�
determ

ined�
w
ith�

the�
m
edian�

of�
past�

participation.��The�m
edian�is�used�instead�of�the�average�or�m

ean�because�it�excludes�
outliners;�abnorm

ally�high�or�low
�num

bers.��TxD
O
T�uses�six�(6)�com

pleted�years�of�
past�participation�(see�Table�4.3)�in�com

puting�the�m
edian�value;�therefore�the�value�

is�determ
ined�by�averaging�the�tw

o�m
iddle�values.��The�resulting�calculation�yields�a�

m
edian�value�of�12.46%�(see�Figure�4.3).�

T
ab

le 4.3: R
ecen

t P
ast D

B
E

 P
articip

atio
n

 
Fiscal�Year

Federal�A
w
ards

D
BE�A

w
ards

D
BE�%�A

chieved
2004

$2,735,127,722
$360,031,279�

13.16%
2005

$ 3,154,157,201
$378,993,625�

12.02%
2006

$2,6 90,752,367
$342,867,974�

12.74%
2007

$2,656,5 32,841
$307,091,081�

11.56%
2008

$1, 984,081,620
$291,922,772�

14.71%
200 9

$2,389,290,441
$290,826,669�

12.17%
2010*

$1,12 3,439,917
$121,077,620�

10.78%
*�N

ote:�FY�2010�is�not�com
plete.��A

vailable�figures�only�include�data�for�the�first�six�
m
onths.�

F
ig

u
re 4.3: M

ed
ian

 V
alu

e 
�

=�(12.17+�12.74)�÷�2�
�

=�12.46%�
�W
e�

determ
ined�

that�
past�

participation�
is�

a�
strong�

indicator�
on�

actual�
D
BE�

participation�and�that�this�available�inform
ation�justifies�a�+1.00%�adjustm

ent�to�the�
D
BE�G

oal.�

A
djustm

ent 4: Public C
onsultation Evidence 

The�purpose�of�the�public�consultation�is�to�gather�evidence�and�inform
ation�that�can�

assist�in�the�developm
ent�of�the�FY�2011�2013�D

BE�G
oal�M

ethodology.�A
s�part�of�this�

goal�setting�process,�four�public�consultation�m
eetings�w

as�held�in�San�A
ntonio,�
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H
ouston,�Fort�W

orth�and�A
m
arillo.�The�purpose�of�the�m

eetings�w
as�to�m

eet�and�
consult�

w
ith�

“m
inority,�

w
om

en�
and�

general�
contractor�

groups,�
com

m
unity�

organizations�and�other�officials�or�organizations�w
hich�w

ould�be�expected�to�have�
inform

ation�
concerning�

the�
availability�

of�
D
BEs�

and�
non�D

BEs,�
the�

effects�
of�

discrim
ination�on�opportunities�for�D

BEs,�and�TxD
O
T’s�efforts�to�establish�a�level�

playing�field�for�the�participation�of�D
BEs�(see�§26.45(g)(1)).”�(See�A

ttachm
ent�C:�

Public�
Consultation�

M
eeting�

Invitees).�
Business�

developm
ent�

organizations,�
cham

bers�of�com
m
erce�and�professional�associations�w

ere�m
ailed�an�invitation�and�a�

detailed�agenda�to�participate�in�a�face�to�face�exchange�aim
ed�at�gathering�

inform
ation�regarding�establishing�the�overall�D

BE�goal.�To�ensure�their�participation,�
telephone�follow

�ups�w
ere�m

ade�to�assess�w
hether�or�not�they�have�relevant�

inform
ation�to�the�goal�setting�process.��

�N
o�

new
�
evidence�

w
as�

m
ade�

available,�
how

ever�
participants�

m
ade�

com
m
ents�

concerning�
the�

m
arket�

availability�
and�

TxD
O
T�

efforts�
to�

attain�
race�neutral�

participation.�The�inform
ation�and�evidence�received�w

as�not�sufficient�in�justifying�a�
D
BE�G

oal�adjustm
ent.�

SEC
TIO

N
 5: A

D
JU

STED
 G

O
A

L 
A
ll�available�evidence�is�taken�into�consideration�to�determ

ine�the�adjustm
ents�to�the�

base�figure.�A
n�adjustm

ent�for�past�participation�is�appropriate;�therefore�the�base�
figure�is�adjusted�consideration�to�all�available�evidence�to�reveal�the�recom

m
ended�

adjusted�goal�(see�Figure�5.1).�The�recom
m
ended�D

BE�G
oal�for�FY�2011�2013�is�12.20%.�

F
ig

u
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ig

u
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The�goal�m

ethodology�includes�the�m
ethods�used�to�com

pute�the�D
BE�goal�and�a�

determ
ination�of�how

�TxD
O
T�plans�to�m

eet�the�goals�through�race�neutral�and��
race�conscious�m

easures�(see�§26.45(f)(3)�and�§26.51(c)).�TxD
O
T�plans�to�m

eet�the�
“m

axim
um

�feasible�portion�of�[the]�overall�goal�by�using�race�neutral�m
eans.�

(see�§26.51(a)).”�
�TxD

O
T�exam

ined�the�race�neutral�attainm
ent�for�the�past�six�(6)�com

plete�years��
(see�Table�6.1)�to�determ

ine�the�m
axim

um
�race�neutral�participation.�O

n�average,�
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TxD
O
T�achieved�7.18%�(see�Figure�6.1)�of�the�goal�through�race�neutral�m

eans.��The�
proposed�race�neutral�goal�for�FY�2011�2013�is�7.00%.�
�

T
ab

le 6.1: R
ace-N

eu
tral an

d
 R

ace-C
o

n
scio

u
s G

o
al vs. A

ch
ievem

en
t 

Fiscal�
Year

Race�
N
eutral

Race�
Conscious

O
verall

Race�
N
eutral

Race�
Conscious

O
verall

2004
5.00%

7.44%
12.44%

5.89%
7.27%

13.16%
2005

5.00%
7.70%

12.70%
5.96%

6.06%
12.02%

2006
6.54%

6.00%
12.54%

8.14%
4.60%

12.74%
2007

6.12%
6.00%

12.12%
6.76%

4.80%
11.56%

2008
6.12%

6.00%
12.12%

10.52%
4.19%

14.71%
2009

6.00%
5.00%

11.00%
5.81%

6.36%
12.17%

2010*
4.12%

7.50%
12.62%

5.73%
5.05%

10.78%

G
oals

A
chievem

ent

�
*�N

ote:�FY�2010�is�not�com
plete.��A

vailable�figures�only�include�data�for�
the�first�six�m

onths.�

F
ig

u
re 6.1:  A

verag
e R

ace-N
eu

tral  

�� �
�� �

�
�

�
�

�
�

6
81
.5

52
.

10
76
.6

14
.8

96
.5

89
.5

�

�� �
�� �

�
6 08
.

43
�

18
.7

�
�

�
Proposed�Race�N

eutral�
=�7.00�

�
TxD

O
T�w

ill�establish�race�conscious�m
easures,�contract�goals,�to�m

eet�the�balance�
(see�Figure�6.2)�of�the�overall�goal�(see�§26.51(d)).�The�proposed�Race�Conscious�G

oal�
for�FY�2011�2013�is�5.20%.�

F
ig

u
re 6.2: R

ace-C
o

n
scio

u
s C

alcu
latio

n
 

l
O
verallG

oa
l

RaceN
eutra
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RaceC

onsci
�

�
�l

RaceN
eutra

l
O
verallG

oa
ous

RaceC
onsci

�
�

�
00

.7
20

.
12

�
�

�
5.20%�

SEC
TIO

N
 7: PU

B
LIC
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O

M
M

EN
T 

In�accordance�w
ith�§�26.45(g)(2),�TxD

O
T�published�a�Public�N

otice�announcing�the�
proposed�overall�goal�and�m

ethodology�in�general�circulations,�Texas�Register��and�
m
inority�and�trade�focus�papers�statew

ide�(see�A
ttachm

ent�D
:�Public�Com

m
ent�

N
otifications)�on�June�30,�2010,�inviting�public�review

�for�30�days�and�to�com
m
ent�for�

45�days.�The�public�w
ill�be�afforded�the�opportunity�to�review

�the�m
ethodology�until�

A
ugust�30,�2010�and�to�subm

it�com
m
ents�by�Septem

ber�14,�2010.�
�
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O
ffice�of�Civil�Rights�staff�w

ill�be�available�at�a�public�com
m
ent�m

eeting�on�A
ugust�17,�

2010,�at�the�TxD
O
T�office�building�at�200�East�Riverside�D

rive�in�A
ustin.�Staff�w

ill�
provide�an�overview

�of�the�goal�setting�process�and�the�FY�2011�2013�D
BE�G

oal�
M
ethodology.�The�public�is�invited�to�present�oral�or�w

ritten�com
m
ents�at�the�

m
eeting.�

�A
ny�

com
m
ents�

that�
w
arrant�

a�
m
odification�

to�
the�

FY�
2011�2013�

D
BE�

G
oal�

M
ethodology�w

ill�be�im
plem

ented�and�forw
arded�to�the�appropriate�U

S�D
O
T�

division.�

SEC
TIO

N
 8: ATTA

C
H

M
EN

TS 
A
ttachm

ent�A
:�List�of�M

em
orandum

s�of�U
nderstanding�

A
ttachm

ent�B:�Sam
ple�M

em
orandum

�of�U
nderstanding�

A
ttachm

ent�C:�Public�Consultation�M
eeting�Invitees�

A
ttachm

ent�D
:�Public�Com

m
ent�N

otifications�
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A
ttachm

ent�A
�

List�of�M
em

orandum
s�of�U

nderstanding�
�The�follow

ing�sub�recipients�of�TxD
O
T�highw

ay�design�and�construction�funds�
adopted�the�TxD

O
T�M

em
orandum

�of�U
nderstanding�(M

O
U
)�for�D

BE�Program
s.�The�

agencies�have�attended�training�program
s�sponsored�by�TxD

O
T�regarding�the�D

BE�
Program

.�
��A
lam

o�Regional�M
obility�A

uthority�
Bexar�County�
Cam

ino�Real�Regional�M
obility�A

uthority�
Central�Texas�Regional�M

obility�A
uthority�

City�of�A
bilene�

City�of�Baytow
n�

City�of�Cedar�Park�
City�of�Corpus�Christi�
City�of�Forney�
City�of�Leander�
City�of�M

anor�
City�of�Pearland�
City�of�San�A

ntonio�
City�of�San�M

arcos�
City�of�Taylor�
H
arris�County�

H
idalgo�County�

M
ontgom

ery�County�Pass�Through�Toll�A
greem

ent�
N
orth�Texas�Tollw

ay�A
uthority�

Texas�H
istorical�Com

m
ission�

Tow
n�of�Trophy�Club�

Travis�County�
Val�Verde�County�
W
ebb�County�

W
illiam

son�County�
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A
ttachm

ent�B�
Sam

ple�M
em

orandum
�of�U

nderstanding�

�



2011�2013�A
nnual�D

BE�G
oal�(FH

W
A
)���16�



2011�2013�A
nnual�D

BE�G
oal�(FH

W
A
)���17�



2011�2013�A
nnual�D

BE�G
oal�(FH

W
A
)���18�

A
ttachm

ent�C�
Public�Consultation�M

eetings�Invitees�
�

The�follow
ing�m

inority,�w
om

en’s�and�general�contractor�groups,�com
m
unity�

organizations�and�other�official�and�organization�w
hich�w

ere�invited�to�attend�the�
Public�Consultation�M

eetings.��
��A
bilene�Black�Cham

ber�of�Com
m
erce�

A
cres�H

om
e�Center�for�Business�and�Econom

ic�D
evelopm

ent�
A
frican�A

m
erican�Cham

ber�of�Com
m
erce�of�San�A

ntonio�
A
frican�A

m
erican�N

ew
s�&

�Issues�
A
frican�Cham

ber�of�Com
m
erce,�D

/FW
�

A
frican�A

m
erican�Cham

ber�of�Com
m
erce�

A
G
C�of�Texas�

A
m
erican�Indian�Cham

ber�of�Com
m
erce�of�Texas�

Beaum
ont�Cham

ber�of�Com
m
erce�

Bee�County�A
rea�H

ispanic�Cham
ber�of�Com

m
erce�

Bridging�the�G
ap�

Bryan�College�Station�Cham
ber�of�Com

m
erce�

Business�A
ssistance�Center�Innercity�Com

m
unity�D

ev�Center�
Cam

ara�D
e�Com

ercio�H
ispaña�D

e�A
m
arillo�(Cacha)�

Capital�City�A
frican�A

m
erican�Cham

ber�of�Com
m
erce�

Childress�Cham
ber�of�Com

m
erce�

Construction�Inform
ation�N

etw
ork�(CIN

)�
Corpus�Christi�Bay�A

rea�M
inority�Business�O

pportunity�Center�
Corpus�Christi�H

ispanic�Cham
ber�of�Com

m
erce�

Corpus�Christi�M
inority�Business�D

evelopm
ent�Center�

D
allas�Black�Cham

ber�of�Com
m
erce�

D
allas�Black�Contractors�A

ssociation�
D
allas/�Ft.�W

orth�–�M
BD

C�
D
allas/Ft.�W

orth/A
rlington/�M

BD
C�

D
FW

�N
ative�A

m
erican�Cham

ber�of�Com
m
erce�

Eagle�Pass�H
ispanic�Cham

ber�of�Com
m
erce�

East�Texas�Council�on�A
frican�A

m
erican�A

ffairs�
El�M

ensajero,�Inc.�
El�Paso�Black�Cham

ber�of�Com
m
erce�

El�Paso�H
ispanic�Cham

ber�of�Com
m
erce�

El�Paso�M
BD

C�
El�Paso�M

inority�Business�D
evelopm

ent�Center�
Fort�W

orth�H
ispanic�Cham

ber�of�Com
m
erce�

Fort�W
orth�M

etropolitan�Black�Cham
ber�of�Com

m
erce�

G
reater�A

ustin�H
ispanic�Cham

ber�of�Com
m
erce�

G
reater�D

allas�A
sian�A

m
erican�Cham

ber�of�Com
m
erce�
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G
reater�D

allas�H
ispanic�Cham

ber�of�Com
m
erce�

G
reater�Killeen�Cham

ber�of�Com
m
erce�

G
reater�M

arshall�Cham
ber�of�Com

m
erce�

G
reater�O

range�A
rea�Cham

ber�of�Com
m
erce��

G
reater�San�A

ntonio�Cham
ber�of�Com

m
erce�

G
reater�W

aco�Cham
ber�of�Com

m
erce�

H
ispanic�Cham

ber�of�G
reater�Baytow

n�
H
ispanic�Contractors�A

ssociation�of�D
allas/Ft�W

orth�
H
ouston�Citizens�Cham

ber�of�Com
m
erce�

H
ouston�H

ispanic�Cham
ber�of�Com

m
erce�

H
ouston�M

BD
C�

Jasper/Lake�Sam
�Rayburn�A

rea�Cham
ber�of�Com

m
erce�

Kilgore�Cham
ber�of�Com

m
erce�

Lam
ar�County�Cham

ber�of�Com
m
erce�

Laredo�Cham
ber�of�Com

m
erce�

Longview
�M

etro�Black�Cham
ber�of�Com

m
erce�

Lubbock�Black�Cham
ber�of�Entrepreneurs,�Inc.�

Lubbock�H
ispanic�Cham

ber�of�Com
m
erce�

Lufkin/A
ngelina�County�Cham

ber�of�Com
m
erce�

M
cA

llen�Cham
ber�of�Com

m
erce�

M
cA

llen�H
ispanic�Cham

ber�of�Com
m
erce�

M
exican�A

m
erican�N

etw
ork�of�O

dessa,�Inc.�(M
A
N
O
)�

M
idland�Black�Cham

ber�of�Entrepreneurs,�Inc.�
M
idland�H

ispanic�Cham
ber�of�Com

m
erce�

N
A
A
CP�(A

ustin�O
ffice)�

N
A
A
CP�(San�A

ntonio�O
ffice)�

N
ational�A

ssociation�for�the�A
dvancem

ent�of�Colored�People�
N
ational�A

ssociation�of�A
frican�A

m
erican�Cham

ber�of�Com
m
erce�

N
ational�A

ssociation�of�W
om

en�in�Construction�
Pam

pa�Cham
ber�of�Com

m
erce�

Pharr�Cham
ber�of�Com

m
erce�

Professional�W
om

en’s�A
ssociation�

Rio�G
rande�City�Cham

ber�of�Com
m
erce�

Round�Rock�Cham
ber�of�Com

m
erce�

San�A
ngelo�Cham

ber�of�Com
m
erce�

San�A
ntonio�H

ispanic�Cham
ber�of�Com

m
erce�

San�A
ntonio�M

BD
C�

San�A
ntonio�W

om
en’s�Cham

ber�of�Com
m
erce�

San�M
arcos�H

ispanic�Cham
ber�of�Com

m
erce�

San�Saba�County�Cham
ber�of�Com

m
erce�

Seguin�G
uadalupe�County�H

ispanic�Cham
ber�of�Com

m
erce�

Sem
inole�A

rea�Cham
ber�of�Com

m
erce��

Sm
ithville�Cham

ber�of�Com
m
erce�

South�Texas�M
BD

C�
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Texarkana�Cham
ber�of�Com

m
erce�

Texas�A
sian�Cham

ber�of�Com
m
erce�

Texas�A
ssociation�of�A

frican�A
m
erican�Cham

ber�of�Com
m
erce�

Texas�A
ssociation�of�M

exican�A
m
erican�Cham

ber�of�Com
m
erce�

Texas�State�Conference�of�N
A
A
CP�

Texas�Tech�U
niversity�Sm

all�Business�D
evelopm

ent�Center�
Texas�W

orkforce�Center�of�El�Paso�
Tulia�Cham

ber�of�Com
m
erce�

Tyler�A
rea�Cham

ber�of�Com
m
erce��

Tyler�M
etropolitan�Cham

ber�of�Com
m
erce�

U
.�S.�D

ept�of�Com
m
erce�M

inority�Business�D
ev�A

gency�
U
.�S.�Pan�A

sian�A
m
erican�Cham

ber�of�Com
m
erce�Southw

est�
U
.�S.�Sm

all�Business�A
dm

inistration��
Victoria�H

ispanic�Cham
ber�of�Com

m
erce�

W
om

en’s�Business�Council�–�Southw
est�

W
om

en’s�Cham
ber�of�Com

m
erce�of�Texas�

W
om

en’s�Enterprise�
Yoakum

�Cham
ber�of�Com

m
erce�
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The�follow
ing�is�a�list�of�the�general�circulation�and�m

inority�focused�m
edia�that�are�

contacted�to�post�a�public�notice�for�the�exam
ination�of�the�D

BE�G
oal�M

ethodology.��
��A
bilene�Reporter�N

ew
s�

A
ustin�A

m
erican�Statesm

an�
A
m
arillo�G

lobe�N
ew

s�
Beaum

ont�Enterprise�
Brow

nw
ood�Bulletin�

Corpus�Christi�Caller�Tim
es�

Childress�Index�
D
allas�M

orning�N
ew

s�
El�Paso�Tim

es�
Fort�W

orth�Star�Telegram
�

H
ouston�Chronicle�

Laredo�M
orning�N

ew
s�

Longview
�N
ew

s�Journal�
Lubbock�A

valanche�Journal�
M
cA

llen�M
onitor�

San�A
ntonio�Express�N

ew
s�

A
frican�A

m
erican�N

ew
s�&

�Issues�
La�Prensa�
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