- Agreement for Construction Services

" This Agreement (“Agreement”) between Williamson County, Texas, a political subdivision of the

~State_of Texas (“Owner”) and _ Patin Construction LLC (“Contractor”) is entered into in

accordance with the following terms and conditions:

 ARTICLE 1 - SCOPE OF WORK: The Owner desires to retain Contractor for the construction

o “i,’rbject”). “The Contractor shall have the overall responsibility for and shall provide complete

of IFB# 25IFB90 CR 200 HMAC Widening from CR 203 to CR 236 (hereinafter called the

construction services and furnish all materials, equipment, tools and labor as necessary or reasonably
infetable to complete the Project, or any phase of the Project, in accordance with the Owner’s
requirements and the terms of this Agreement (hereinafter collectively referred to as the “Work”).

ARTICLE2 CONTRACT PRICE: Owner agrees to pay to the Contractor, for the satisfactory
performance of the Work, the sum of _nine hundred eighty-five thousand nine hundred forty

_ dollars and twenty-five cents ($_985,940.25 ) in accordance with the terms and conditions of

this Agreement,

ARTICLE 3 PLANS AND SPECIFICATIONS: The Work shall be performed pursuant to and

- -in accordance with the plans and specifications attached hereto as Exhibit “A”, as well as any

revisions made thereto.

ARTICLE 4 CONTRACT TIME:

41— Contractor shall commence the Work upon instruction to do so from the Owner and shall

achieve Substantial Completion within thirty-five ( 35 ) Working Days from the date the Work
is commenced; provided, however, Owner may extend said time period in the event bad weather

~affects the progress of the Work. Unless otherwise specified in writing, Contractor shall achieve

Final Completion within _forty ( 40 ) Working Days of Substantial Completion. Owner shall

~ determine when the Project has been fully and finally completed to its satisfaction. The time set

forth for completion of the work is an essential element of the Agreement.
4.2 Liquidated Damages.

Contractor acknowledges and recognizes that Owner is entitled to full and beneficial occupancy
and use of the completed Work following expiration of the Contract Time and that Owner has
entered into, or will enter into, binding agreements upon Contractor's achieving Substantial
Completion of the Work within the Contract Time. Contractor further acknowledges and agrees



that if Contractor fails to complete substantially or cause the Substantial Completion of any Phase
of the Work within the Contract Time, Owner will sustain extensive damages and serious loss as
a result of such failure. In the cases of missed scheduled events, which incur exact losses of
revenue and exact expenses for fees and other cancellation costs, Contractor shall be responsible
for the exact amount of damages sustained by Owner. In other cases, the exact amount of such
- damages will be extremely difficult to ascertain. Therefore, Owner and Contractor agree as set
forth below:

4.2.1 Subject to the other terms and conditions herein, if Substantial Completion is not achieved
by the date specified above or by such date to which the Contract Time may be extended,
the Contract Price shall be reduced by __five hundred dollars (§_500.00 ) per calendar

- day as liquidated damages and not as a penalty, until the date of Substantial Completion.
Force majeure shall apply relative to both rain/snow delays (acts of nature) and/or supply
delays over which Contractor has no control, and such force majeure delays shall not be
subject to such reduction of the Contract Price.

4.2.2 Owner may deduct liquidated damages desctibed herein from any unpaid amounts then or
thereafter due Contractor under this Agreement. Any liquidated damages not so deducted
from any unpaid amounts due Contractor shall be payable by Contractor to Owner at the

__demand of Owner, together with the interest from the date of the demand at a rate equal to
the prime interest rate as published by the Wall Street J ournal on the first (1%%) business
day after such amounts are demanded.

4.2.3 Notwithstanding anything to the contrary in this Agreement, if Owner is unable to recover

- any portion of liquidated damages in accordance with the terms and conditions herein

because it is found to be unenforceable or invalid as a penalty or otherwise, then, Owner

shall be entitled to recover from Contractor all of Owner's actual damages in connection

with the failure by Contractor to achieve Substantial Completion of the Work within the
Contract Time, including, without limitation, direct, indirect, or consequential damages.

ARTICLE 5 PAYMENT:
5.1 Schedule Of Values

Contractor shall submit to the Owner, before the first Application for Payment, a schedule of values
allocating the entire Contract Price to the various portions of the Work and prepared in such form
and supported by such data to substantiate its accuracy as the Owner may require. This schedule,
unless objected to by the Owner, shall be used as a basis for reviewing the Contractor’s Applications
for Payment.

5.2 Applications For Payment

52.1 Contractor shall submit to the Owner an itemized Application for Payment prepared in
accordance with the schedule of values for completed portions of the Work. Such application
shall be notarized, if required, and supported by such data substantiating the Contractor’s
right to payment as the Owner may require, such as copies of requisitions from



subcontractors and material suppliers and shall reflect retainage if provided for in the
Agreement.

5.2.1.1 Such applications may include requests for payment on account of changes in the
Work that have been properly authorized by written Change Orders.
15.2.1.2 Applications for Payment shall not include requests for payment for portions of the
Work for which the Contractor does not intend to pay a subcontractor or material
supplier unless such Work has been performed by others whom the Contractor
intends to pay.
5.2.1.3 If requested by Owner or required elsewhere in the Agreement, each Application for
. Payment shall be accompanied by the following, all in a form and substance
satisfactory to the Owner:

a. With each Application for Payment: a current Sworn Statement from the
" Contractor setting forth all subcontractors and all material suppliers with whom
the Contractor has subcontracted, the amount of each such subcontract, the

- amount requested for any subcontractor or material supplier in the Application
for Payment, and the amount to be paid to the Contractor from such progress
payment;

b, With each Application for Payment: a duly executed Conditional Waiver and
Release on Progress Payment from the Contractor and subcontractors
establishing receipt of payment or satisfaction of the payment requested by the
Contractor in the current Application for Payment;

c. Commencing with the second Application for Payment submitted by the

~ Contractor, a duly executed Unconditional Waiver and Release on Progress
Payment from Contractor and all subcontractors, material suppliers and, where
appropriate, lower tier subcontractors that have billed more than five thousand
dollars ($5.000) on a single application of payment, establishing receipt of
payment or satisfaction of payment of all amounts requested on behalf of such
entities and disbursed prior to submittal by the Contractor of the current
Application for Payment;
d. - With the Final Application for Payment: Contractor shall submit a Conditional
" Waiver.and Release on Final Payment as required by Texas Property Code,
§53.284. Upon receipt of final payment, Contractor shall submit an
Unconditional Waiver and Release on Final Payment as required by Texas
Property Code, §53.284; and
e Such other information, documentation, and materials as the Owner, or the title
insurer (if any) may require in order to ensure that Owner’s property is free of
lien claims. Such other documents may include, without limitation, original
copies of lien or bond claim releases suitable for filing with the County Clerk in
Williamson County, Texas.

5.2.2 Unless otherwise provided in the Agreement, payments shall be made on .account of
materials and equipment delivered and suitably stored at the site for subsequent incorporation

_in the Work. If approved in advance by the Owner, payment may similarly be made for
materials and equipment suitably stored off the site at a location agreed upon in writing.



~ Payment _for materials and equipment stored on or off the site shall be conditioned upon
compliance by the Contractor with procedures satisfactory to the Owner to establish the
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and
shall include the costs of applicable insurance, storage and transportation to the site for such
materials and equipment stored off the site.

52.3 The Contractor warrants that title to all Work covered by an Application for Payment will
pass to the Owner no later than the time of payment. The Contractor further warrants that
- upon submittal of an Application for Payment all Work for which Certificates for Payment
have been previously issued and payments received from the Owner shall, to the best of the
_Contractor’s knowledge, information and belief, be free and clear of liens, bond claims,
claims, security interests or encumbrances in favor of the Contractor, subcontractors,
material suppliers, or other persons or entities making a claim by reason of having provided

labor, materials and equipment relating to the Work.

5.2.3.1 The Contractor further expressly undertakes to defend Owner, at the Contractor’s

“sole expense, against any actions, lawsuits, or proceedings brought against Owner as

a result of liens filed against the Work, the site of any of the Work, the Project site

- and any improvements thereon, or any portion of the property of any of Owner

(referred to collectively .as "liens" in'this paragraph), provided the Owner has paid

Contractor pursuant to the requirements of the Agreement. The Contractor hereby

agrees to indemnify and hold Owner harmless against any such liens or claims of lien

and agrees to pay any judgment or lien resulting from any such actions, lawsuits, or

proceedings.

' 5.2.3.2 The Owner shall release any payments withheld due to a lien or bond claims if the

Contractor obtains security acceptable to the Owner, however, the Contractor shall

not be relieved of any responsibilities or obligations under this paragraph, including,

, without limitation, the duty to defend and indemnify Owner.

5.2.3.3 Retainage. The Owner shall withhold from each progress payment, as retainage, five

percent (5%) of the total earned amount. Retainage so withheld shall be managed in

conformance with Texas Government Code, Chapter 2252, Subchapter B. Any

request for reduction or release of retainage shall be accompanied by written consent

of the Contractor’s Surety. No such request shall be made until the Contractor has

~_ earned at least sixty-five percent (65%) of the total Contract Price.

5.2.3.4 For purposes of Texas Government Code, §2251.021 (a)(2), the date the performance

of service is completed is the date when the Owner’s representative approves the
Application for Payment.

5.3 Certificates For Payment
' 53.1  The Owner will, within seven (7) business days after receipt of the Contractor’s Application
for Payment, issue a Certificate for Payment, with a copy to the Contractor, for such amount
as the Owner determines is properly due, or notify the Contractor in writing of the Owner ’s

reasons for withholding certification in whole or in part as provided.

532 Theissuance of a Certificate for Payment will constitute a representation by the Owner, based



on the Owner’s evaluation of the Work and the data comprising the Application for Payment,
that, to the best of the Owner’s knowledge, information and belief, the Work has progressed
to the point indicated and that the quality of the Work is in accordance with the Agreement.
The foregoing representations are subject to an evaluation of the Work for conformance with
the Agreement upon Substantial Completion, to results of subsequent tests and inspections,
to correction of minor deviations from the Agreement prior to completion and to specific
qualifications expressed by the Owner. The issuance of a Certificate for Payment will further
constitute a representation that the Contractor is entitled to payment in the amount certified.
However, the issuance of a Certificate for Payment will not be a representation that the
Owner has (1) made exhaustive or continuous on-site inspections to check the quality or
quantity of the Work, (2) reviewed construction means, methods, techniques, sequences or
procedures, (3) reviewed copies of requisitions received from subcontractors and material
suppliers and other data requested by the Owner to substantiate the Contractor’s right to
payment, or (4) made examination to ascertain how or for what purpose the Contractor has
used money previously paid on account of the Contract Price.

5.4 Decisions To Withhold Certification

54.1 The Owner may withhold a Certificate for Payment in whole or in part, to the extent
reasonably necessary to protect the Owner, if in the Owner’s opinion the representations to
the Owner required herein cannot be made. If the Owner is unable to certify payment in the
amount of the Application, the Owner will notify the Contractor. If the Contractor or
Contractor and Owner, as the case may be, cannot agree on a revised amount, the Owner will
promptly issue a Certificate for Payment for the amount that can be certified. The Owner
may also withhold a Certificate for Payment or, because of subsequently discovered
evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to
such extent as may be necessary in the Owner’s opinion to protect the Owner from loss for
which the Contractor is responsible because of:

5.4.1.1 defective Work not remedied,

5.4.1.2 third party claims filed or reasonable evidence indicating probable filing of such
claims;

5.4.1.3 failure of the Contractor to make payments properly to subcontractors or for labor,
materials or equipment;

5.4.1.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the
Contract Price;

5.4.1.5 damage to the Owner or a separate contractor;

5.4.1.6 failure to maintain the scheduled progress, or reasonable evidence that the Work will
not be completed within the Contract Time;

5.4.1.7 failure to comply with the requirements of Texas Government Code, Chapter 2258
(Prevailing Wage Law);

5.4.1.8 failure to include sufficient documentation to support the amount of payment
requested for the Project;

5.4.1.9 failure to obtain, maintain, or renew insurance coverage, payment/performance



54.2

bonds or warranty bond required by the Agreement; or

75.4.1.10 repeated failure to carry out the Work in accordance with the Agreement.

When the above reasons for withholding certification are removed, certification will be made
for amounts previously withheld.

5.5 Progress Payments

55.1

5.5.2

553

554

The Owner shall make payment in the manner and within the time provided in the Agreement
and in accordance with Texas Government Code, Chapter 2251.

The Contractor shall pay each subcontractor and material and equipment suppliers no later
than ten (10) calendar days after receipt of payment from the Owner the amount to which the

- subcontractor or material and equipment suppliers is entitled. Payments to subcontractors

may reflect the percentages actually retained from payments to the Contractor on account of
the subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement with

- each subcontractor, require each subcontractor to make payments to Sub-subcontractors in a

similar manner.

‘The Owner has the right to request written evidence from the Contractor that the Contractor

has properly paid subcontractors and material and equipment suppliers amounts paid by the

- Owner to the Contractor for subcontracted Work. If the Contractor fails to furnish such

evidence within seven (7) calendar days, the Owner shall have the right to contact
subcontractors to ascertain whether they have been properly paid. The Owner shall not have

“an obligation to pay or to see.to the payment of money to a subcontractor, except as may

otherwise be required by law.

A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the
Project by the Owner shall not constitute acceptance of Work not in accordance with the
Agreement.

5.6 Failure Of Payment

5.6.1

5.6.2

If the Owner is required to issue Certificates for Payment and, through no fault of the

Contractor, the Owner fails to timely issue Certificates for Payment in the time permitted in
the Agreement, or if the Owner does not pay the Contractor by the date established in the
Agreement, then the Contractor may, upon twenty-one (21) business days written notice to
the Owner, stop the Work until payment of the amount owing has been received.

If the Owner is entitled to reimbursement or payment from the Contractor under or pursuant
to the Agreement, such payment shall be made promptly upon demand by the Owner.
Notwithstanding anything contained in the Agreement to the contrary, if the Contractor fails
to promptly make any payment due the Owner, ot if the Owner incurs any costs and expenses
to cure any default of the Contractor or to correct defective work, the Owner shall have an
absolute right to offset such amount against the Contract Price and may, in the Owner’s sole
discretion, elect either to (1) deduct an amount equal to that which the Owner is entitled from



any payment then or thereafter due the Contractor from the Owner, or (2) issue a written
notice to the Contractor reducing the Contract Price by an amount equal to that which the
Owner is entitled.

5.7 Substantial Completion

5.7.1

5,72

Substantial Completion is the stage in the progress of the Work when the Work or designated
portion thereof is sufficiently complete in accordance with the Agreement so that the Owner
can occupy or utilize the Work for its intended use; provided, however, that as a condition

precedent to Substantial Completion, the Owner has received all certificates of occupancy
“and any other permits, approvals, licenses, and other documents from any governmental

authority having jurisdiction thereof necessary for the beneficial occupancy of the Project.

When the Contractor considers that the Work, or a portion thereof which the Owner agrees

to accept separately, is substantially complete, the Contractor shall prepare and submit to the

Owner a comprehensive list of items to be completed or corrected prior to final payment

* (punch list). Failure to include an item on the punch list does not alter the responsibility of

573

- 574

5.7.5

the Contractor to complete all Work in accordance with the Agreement.

Upon receipt of the Contractor’s punch list, the Owner will examine the Work to determine
whether the Work or designated portion thereof is substantially complete. If the Ownet’s

- examination discloses any item, whether or not included on the Contractor’s punch list, that

is not sufficiently complete in accordance with the Agreement, the Contractor shall, before
issuance of the Certificate of Substantial Completion, complete or correct such item upon

_notification by the Owner. In such case, the Contractor shall then submit a request for another

examination by the Owner to determine Substantial Completion.

When the Work or designated portion thereof is substantially complete, the Owner will
prepare a Certificate of Substantial Completion that shall establish the date of Substantial
Completion, shall establish responsibilities of the Owner and Contractor for security,
maintenance, heat, utilities, damage to the Work and insurance, and shall fix the time within

- which the Contractor shall finish all items on the list accompanying the Certificate. Unless
_ otherwise provided, Contractor shall complete all items on the punch list within thirty (30)
_ calendar days of Substantial Completion. Warranties required by the Agreement shall

commence on the date of Substantial Completion of the Work or designated portion thereof

~unless otherwise provided in the Certificate of Substantial Completion.

The Certificate of Substantial Completion shall be submitted to the Owner and Contractor
for their written acceptance of responsibilities assigned to them in such Certificate of
Substantial Completion. Upon such acceptance and consent of surety, if any, the Owner shall
make payment of retainage.

5.8 Partial Occupancy or Use

5.8.1

The Owner may occupy ot use any completed or partially completed portion of the Work at
any stage when such portion is designated by separate agreement with the Contractor,



5.8.2

5.8.3

provided such occupancy or use is consented to by the insurer, the surety, and authorized by
public authorities having jurisdiction over the Project. Such partial occupancy or use may
commence whether or not the portion is substantially complete, provided the Owner and
Contractor have accepted in writing the responsibilities assigned to each of them for
payments, retainage, if any, security, maintenance, heat, utilities, damage to the Work and
insurance, and have agreed in writing concerning the period for correction of the Work and
commencement of warranties required by the Agreement. When the Contractor considers a
portion substantially complete, the Contractor shall prepare and submit a list to the Owner as
provided herein. Consent of the Contractor to partial occupancy or use shall not be
unreasonably withheld.

Immediately prior to partial occupancy or use, the Owner and Contractor shall jointly inspect

the area to be occupied or portion of the Work to be used in order to determine and record

the condition of the Work.

Partial occupancy or use of a portion or portions of the Work shall not constitute acceptance

- of Work not complying with the requirements of the Agreement.

5.9 Final Completion and Final Payment

59.1

- 592

5.9.3

Upon receipt of the Contractor’s written notice that the Work is ready for final inspection

~ and acceptance and upon receipt of a final Application for Payment, the Owner will make

such inspection and, when the Owner finds the Work acceptable under the Agreement and
the Agreement fully performed, the Owner will issue a final Certificate for Payment for the
entire balance found to be due the Contractor and noted in the final Certificate is due and
payable. All warranties and guarantees required under or pursuant to the Agreement shall be
assembled and delivered by the Contractor to the Owner as part of the final Application for
Payment. The final Certificate for Payment will not be issued by the Owner until all

‘warranties and guarantees have been received and accepted by the Owner.

Neither final payment nor any remaining retained percentage shall become due until the

- Contractor submits to the Owner (1) an affidavit that payrolls, bills for materials and

equipment, and other indebtedness connected with the Work have been paid or otherwise

~_satisfied, within the period of time required by Texas Government Code, Chapter 2251, (2)
_a certificate evidencing that insurance required by the Agreement to remain in force after
~ final payment is currently in effect and will not be canceled or allowed to expire until at least

thirty (30) business days prior written notice has been given to the Owner, (3) a written
statement that the Contractor knows of no substantial reason that the insurance will not be
renewable to cover the period required by the Agreement, (4) consent of surety to final
payment, (5) a warranty bond in a form acceptable to Owner, and (6) other data establishing

‘payment or satisfaction of obligations, such as receipts, unconditional full and final releases

and waivers of liens, claims, security interests or encumbrances arising out of the Agreement,
to the extent and in such form as may be designated by the Owner.

Acceptance of final payment by the Contractor, a subcontractor or material supplier shall
constitute a waiver of claims by that payee except those previously made in writing and



identified by that payee as unsettled at the time of final Application for Payment.
ARTICLE 6 CONTRACTOR’S GENERAL RESPONSIBILITIES AND COVENANTS:

6.1  Contractor shall render, diligently and competently in accordance with the highest
standards used in the profession, all Contractor services which shall be necessary or advisable for
the expeditious, economical and satisfactory completion of the Project. Contractor agrees to use
its best efforts, skill, judgment, and abilities to perform its obligations and to further the interests
of Owner in accordance with Owner’s requirements and procedures.

6.2  Contractor’s duties as set forth herein shall at no time be in any way diminished by reason
of any approval by the Owner nor shall the Coontractor be released from any liability by reason of

~ such approval by the Owner, it being understood that the Owner at all times is ultimately relying
~ upon the Contractor’s skill and knowledge in performing the services required hereunder.

63  Contractor is responsible for initiating, maintaining, and supervising all safety precautions
and programs in connection with the Work. The safety program shall comply with all applicable
requirements of the current federal Occupational Safety and Health Act and all other applicable
federal, state and local laws and regulations.

6.4  Contractor shall be responsible for all construction means, methods, techniques, sequences
and procedures, and for coordinating all portions of the Work. The Contractor shall keep the
Owner informed of the progress and quality of the Work.

65  Contractor’s designated representative, which is set forth below Contractor’s signature
herein below, shall be responsible for the day-to-day management of the Work on behalf of
Contractor. The designated representative shall be the Owner’s primary contact during the Work
and shall be available as required for the benefit of the Work and the Owner. The contractor’s
_designated representative shall be authorized to act on behalf of and bind the Contractor in all
matters related to the Work including, but not limited to, execution of Change Orders.

6.6  As part of Contractor’s obligation to coordinate the Work, Contract shall:

a. cooperate with the ODR and endeavor to further the interests of the Owner and the
Work;

b. provide an on-site, full-time superintendent for the duration of the Work;

o visit the Work site and inspect the existing facilities, systems and conditions to ensure
an accurate understanding of the existing conditions as required;

d. at Owner’s request, attend public meetings and hearings concerning the development
of the Work;

e. review all drawings, specifications, and other plans as they are developed by the Owner
and/or its engineer and advise Owner of any errof, inconsistency or omission
discovered in the drawings, specifications, and other plans;

£ review the drawings, specifications, and other plans for compliance with all applicable
laws and code requirements;

g. advise Owner of any tests that should be performed,



h. organize and maintain competent, full-time staff at the Work site with clearly defined
lines of authority and communication as necessary to coordinate construction activities,
monitor and direct progress of the Work;

i attend Owner’s regularly scheduled Work progress meetings and fully advise the ODR
of the Work status including schedule, costs, quality and changes;

j. assist Owner in obtaining building permits and obtain special permits for permanent
improvements as required by law; and

k. shall coordinate, monitor and inspect the Work of subcontractors to ensure

~ conformance with the drawings, specifications, other plans and with the terms of this
Agreement.

67  Contractor shall identify every subcontractor it intends to use for the Work to the Owner
in writing at least ten (10) days before entering into any subcontract. Contractor shall not use any
subcontractor to which Owner has a reasonable objection. If Owner does not object to a particular
subcontractor with said ten (10) days, such subcontract may be considered acceptable to Owner.
Following Owner’s acceptance of a subcontractor, that subcontractor shall not be changed without
Owner’s written consent, which shall not be unreasonably withheld.

6.6 NO ALTERATIONS OR CHANGES SHALL BE MADE, HOWEVER, EXCEPT
UPON THE WRITTEN ORDER OF THE OWNER, OR THE ODR. '

67  Contractor shall promptly correct any defective Work at Contractor’s sole expense, unless
- the Owner specifically agrees, in writing, to accept the Work.

6.8  Contractor shall maintain and deliver the close out documents that describe changes or
deviations from the original drawings, specifications and plans that occurred during construction
and that reflect the actual “As Built” conditions of the completed Work.

ARTICLE 7 OWNER’S RESPONSIBILITIES
71 The Owner shall:

a. provide the general schedule for the Work provided Owner is of the opinion such
schedule is necessary. The general schedule will set forth the Owner’s plan for
milestone dates and completion of the Work;

b. through the ODR, as identified herein below, examine the documents submitted by the
Contractor and shall render decisions on behalf of the Owner to the extent allowed by
Texas law;

c. at Owner’s cost, will secure the services of surveyors, soils engineers, existing facility
surveys, testing and balancing, environmental surveys or other special consultants to
develop such additional information as may be necessary for the design or construction
of the Work;

d. furnish required information and services and shall render approvals and decisions as

‘expeditiously as is consistent with reasonable skill and care and the orderly progress of
the



Contractor's services and of the Work;

e. shall have the right to reject any defective Work. Should Contractor refuse or neglect
to correct any such Work within a reasonable time after notice, Owner may have the
Work corrected and recover all expenses incurred from Contractor on demand; and

¢ shall furnish to the Contractor a sufficient number of plans, drawings and specifications
sets.

ARTICLE 8 INSURANCE

8.1  Insurance. Contractor shall carry insurance in the types and amounts indicated below for
the duration of the Agreement, which shall include items owned by Owner in the care, custody
and control of Contractor prior to and during construction. Contractor must also complete and file
the declaration pages from the insurance policies with Owner whenever a previously identified
policy period expires during the term of the Agreement, as proof of continuing coverage.
Contractor shall update all expired policies prior to submission of any payment requests hereunder.
_ Failure to update policies shall be reason for payment to be withheld until evidence for renewal is
_ provided to the Owner. If the Contractor fails to obtain, maintain or renew any insurance required
by this Agreement, the Owner may, among other remedies available hereunder or at law, obtain
insurance coverage directly and recover the cost of that insurance from the Contractor or declare
this Agreement void if the Contractor does not remedy the breach within ten (10) days after receipt
of notice of breach from the Owner. All policies of insurance provided by the Contractor must
comply with the requirements set forth herein, the Agreement and the laws of the State of Texas.

- 81.1 The Contractor shall provide and maintain, until the Work covered in the Agreement is
completed and accepted by the Owner, the minimum insurance coverages in the minimum
amounts as described below.

Type of Coverage Limits of Liability

1 Worker's Compensation Statutory

2 Employer's Liability

Bodily Injury by Accident $500,000 Ea. Accident
Bodily Injury by Disease $500,000 Ea. Employee
Bodily Injury by Disease $500,000 Policy Limit
3 Commercial general liability including completed operations and contractual
liability insurance for bodily injury, death, or property damages in the following
amounts:
COVERAGE PER OCCURRENCE
Commercial
General Liability $1,000,000
(including premises, '

completed operations



and contractual)
Aggregate policy limits: $2,000,000

4 Comprehensive automobile and auto liability insurance (covering owned, hired,
leased and non-owned vehicles):

COVERAGE PER PERSON PER OCCURRENCE
Bodily injury
(including death) $1,000,000 $1,000,000
Property damage $1,000,000 $1,000,000
Aggregate policy limits No aggregate limit

5 Builder’s Risk Insurance (all-risks)

An all-risk policy, in the amount equal at all times to 100% of the Contract Price.
The policy shall include coverage for loss or damage caused by certified acts of
terrorism as defined in the Terrorism Risk Insurance Act. The policy shall be issued

~-in the name of the Contractor and shall name its Subcontractors as additional
insureds. The Owner shall be named as a loss payee on the policy. The builders
risk policy shall have endorsements as follow:

a. This insurance shall be specific as to coverage and not considered as
contributing insurance with any permanent insurance maintained on the present
premises. If off-site storage is permitted, coverage shall include transit and
storage in an amount sufficient to protect property being transported or stored.

b. For renovation projects and or portions of work contained within an existing
~structure, the Owner waives subrogation for damage by fire to existing building
structure(s), if the Builder’s Risk Policy has been endorsed to include coverage
for existing building structure(s) in the amount described in the Special
Conditions. However, Contractor shall not be required to obtain such an
endorsement unless specifically required by the Special Conditions in the
Agreement. The aforementioned waiver of subrogation shall not be effective
unless such endorsement is obtained.

6. Flood insurance when specified in Supplementary General Conditions or Special
Conditions.

7 Umbrella coverage in the amount of not less than §5,000,000.

8.1.2 Workers' Compensation Insurance Coverage:



Definitions;

(a) Certificate of coverage ("certificate") - A copy of a certificate of insurance,
a certificate of authority to self-insure issued by the Texas Workers' Compensation
Commission, or a coverage agreement (TWCC-81, TWCC-82, TWCC-83, or
TWCC-84), showing statutory workers' compensation insurance coverage for the
person's or entity's employees providing services on a project, for the duration of
the Project.
(b)  Duration of the Project - includes the time from the beginning of the work
on the Project until the Contractor's/person's work on the Project has been
completed and accepted by the Owner. ’
(c) Coverage — Workers’ compensation insurance meeting the statutory
requirements of the Texas Labor Code, §401.011(44).
(d)  Persons providing services on the Project ("subcontractor”) - includes all
persons or entities performing all or part of the services the Contractor has
undertaken to perform on the Project, regardless of whether that person contracted
directly with the Contractor and regardless of whether that person has employees.
This includes, without limitation, independent contractors, subcontractors, leasing
companies, motor carriers, owner-operators, employees of any such entity, or
- employees of any entity which furnishes persons to provide services on the Project.
"Services" include, without limitation, providing, hauling, or delivering equipment
- or materials, or providing labor, transportation, or other service related to a project.
"Services" does not include activities unrelated to the Project, such as
food/beverage vendors, office supply deliveries, and delivery of portable toilets.

The Contractor shall provide coverage, based on proper reporting of classification
codes and payroll amounts and filing of any coverage agreements, which meets the
statutory requirements of Texas Labor Code, §401.011(44) for all employees of the
Contractor providing services on the Project, for the duration of the Project.

The Contractor must provide a certificate of coverage prior to execution of the
Agreement/Contract, and in no event later than ten (10) days from Notice of Award.

~ Failure to provide the insurance in a timely fashion may result in loss of Contractor’s

bid bond.

_If the coverage petiod shown on the Contractor’s current certificate of coverage ends
during the duration of the Project, the Contractor must, prior to the end of the coverage
period, file a new certificate of coverage with the Owner showing that coverage has
been extended.

The Contractor shall obtain from each person providing services on a project, and
provide to the Owner:

(a)  acertificate of coverage, prior to that person beginning work on the Project,
so the Owner will have on file certificates of coverage showing coverage for all
persons providing services on the Project; and

(b.)  no later than seven days after receipt by the Contractor, a new certificate of
coverage showing extension of coverage, if the coverage period shown on the
current certificate of coverage ends during the duration of the Project.



The Contractor shall retain all required certificates of coverage for the duration of the
Project and for one year thereafter.

The Contractor shall notify the Owner in writing by certified mail or personal delivery,
within 10 days after the Contractor knew or should have known, of any change that
_ materially affects the provision of coverage of any person providing services on the
Project.

The Contractor shall post on each project site a notice, in the text, form and manner
prescribed by the Texas Workers” Compensation Commission, informing all persons
providing services on the Project that they are required to be covered, and stating how
a person may verify coverage and report lack of coverage.

9 - The Contractor shall contractually require each person with who it contracts to provide

services on a project, to:

(a) provide coverage, based on proper reporting of classification codes and
- payroll amounts and filing of any coverage agreements, which meets the statutory
requirements of Texas labor Code, Section 401.011(44).for all of its employees
providing services on the Project, for the duration of the Project;
~ (b) . _provide to the Contractor, prior to that person beginning work on the
_ Project, a certificate of coverage showing that coverage is being provided for all
- employees of the person providing services on the Project, for the duration of the
Project;
(c) - provide the Contractor, prior to the end of the coverage period, a new
certificate of coverage showing extension of coverage, if the coverage period
shown on the current certificate of coverage ends during the duration of the Project;
~ (d). obtain from each other person with whom it contracts, and provide to the
Contractor:

i a certificate of coverage, prior to the other person beginning work
on the Project; and
ii. - anew certificate of coverage showing extension of coverage, prior

to the end of the coverage period, if the coverage period shown on the
~ current certificate of coverage ends during the duration of the Project;

(e)  retain all required certificate of coverage on file for the duration of the
Project and for one year thereafter;
63) notify the Owner in writing by certified mail or personal delivery, within 10
days after the person knew or should have known, of any change that materially
affects the provision of coverage of any person providing services on the Project;
and
(g) ~ contractually require each person with whom it contracts, to perform as
required by paragraphs (a)-(g), with the certificates of coverage to be provided to
the person for whom they are providing services.



8.1.3

.. 814 .

8.1.5

8.1.6

.10 By signing the Agreement/Contract ot providing or causing to be provided a certificate
of coverage, the Contractor is representing to the Owner that all employees of the
Contractor who will provide services on the Project will be covered by workers'
compensation coverage for the duration of the Project, that the coverage will be based
on proper reporting of classification codes and payroll amounts, and that all coverage

. agreements will be filed with the appropriate insurance carrier or, in the case of a self-

insured, with the Commission's Division of Self-Insurance Regulation. Providing false
or misleading information may subject the Contractor to administrative penalties,
criminal penalties, civil penalties, or other civil actions.

~ .11 The Contractor's failure to comply with any of these provisions is a breach of contract

by the Contractor which entitles the Owner to declare the Agreement/Contract void if
the Contractor does not remedy the breach within ten days after receipt of notice of
breach from the Owner.

If insurance policies are not written for the amounts specified herein, Contractor shall carry

- Umbrella or Excess Liability Insurance for any differences in amounts specified. If Excess

Liability Insurance is provided, it shall follow the form of primary coverage.

Insurance coverage required hereunder shall be written on an occurrence basis by

companies authorized and admitted to do business in the State of Texas and rated A- or
better by A.M. Best Company, or otherwise acceptable to Owner.

The Owner (“Williamson County, Texas”), its officials, employees and volunteers

“shall be named as an additional insured on all required policies. These insurance

policies shall contain the appropriate additional insured endorsement signed by a person
authorized by that insurer to bind coverage on its behalf.

The furnishing of the above listed insurance coverage, as may be modified by the
Agreement, must be tendered prior to execution of the Agreement/Contract, and inno event

~ Jlater than ten (10) days from Notice of Award. Failure to provide the insurance in a timely

817

8.1.8

fashion may result in loss of Contractor’s bid bond.

Owner reserves the right to review the insurance requirements set forth herein during the
Agreement and to make reasonable adjustments to the insurance coverage and their limits

~when deemed necessary and prudent by the Owner based upon changes in statutory law,

court decisions, or the claims history of the industry as well as the Contractor.

Owner shall be entitled, upon request, and without expense, to receive complete copies of
the policies with all endorsements and may make any reasonable requests for deletion, or
revision or modification of patticular policy terms, conditions, limitations, or exclusions,

“except where policy provisions are established by law or regulation binding upon the

Parties or the underwriter of any of such polices. Damages caused by the Contractor and
not covered by insurance shall be paid by the Contractor.



8.1.9 - Contractor shall be responsible for payment of premiums for all of the insurance coverages
required hereunder. Contractor further agrees that for each claim, suit or action made
‘against insurance provided hereunder, with respect to all matters for which the Contractor
is responsible hereunder, Contractor shall be solely responsible for all deductibles and self-
insured retentions. Any deductibles or self-insured retentions over $75,000 in the
Contractor’s insurance must be declared and approved in writing by Owner in advance.

8.1.10 Contractor shall contractually require each person or entity with whom it contracts to provide
- services in relation to the Work, to comply with every insurance requirement that Contractor
- must comply with hereunder. More specifically, each person or entity with whom Contractor
contracts to provide services on the in relation to the Work must comply with each insurance
requitement hereunder just as if such person or entity was the Contractor. Thus, every
reference to Contractor under each insurance requirement hereunder shall mean and include
each person or entity with whom Contractor contracts to provide services in relation to the
Work. If any such person or entity with whom Contractor contracts to provide services in
relation to the Work fails to obtain, maintain or renew any insurance required by this
Agreement, Owner may, among other remedies available hereunder or at law, obtain
insurance coverage directly and recover the cost of that insurance from the Contractor or
declare this Agreement void if the Contractor does not remedy the breach within ten (10)
days after receipt of notice of breach from the Owner.

ARTICLE 9 INDEMNITY:

9.1 —~ INDEMNIFICATION - EMPLOYEE PERSONAL INJURY CLAIMS. TO THE FULLEST EXTENT
PERMITTED BY LAW, Contractor SHALL INDEMNIFY, DEFEND (WITH COUNSEL OF OWNER’S CHOOSING),
AND HOLD HARMLESS OWNER, AND OWNER’S EMPLOYEES, AGENTS, REPRESENTATIVES, PARTNERS,
OFFICERS, AND DIRECTORS (COLLECTIVELY, THE “INDEMNITEES”) AND SHALL ASSUME ENTIRE

" RESPONSIBILITY AND LIABILITY (OTHER THAN AS A RESULT OF INDEMNITEES’ GROSS NEGLIGENCE) FOR
ANY CLAIM OR ACTION BASED ON OR ARISING OUT OF THE PERSONAL INJURY, OR DEATH, OF ANY
EMPLOYEE OF CONTRACTOR, OR OF ANY SUBCONTRACTOR, OR OF ANY OTHER ENTITY FOR WHOSE ACTS
THEY MAY BE LIABLE, WHICH OCCURRED OR WAS ALLEGED TO HAVE OCCURRED ON THE PROJECT SITE

_OR IN CONNECTION WITH THE PERFORMANCE OF THE WORK. CONTRACTOR HEREBY INDEMNIFIES THE

. INDEMNITEES EVEN TO THE EXTENT THAT SUCH PERSONAL INJURY WAS CAUSED OR ALLEGED TO HAVE

BEEN CAUSED BY THE SOLE, COMPARATIVE OR CONCURRENT NEGLIGENCE OR THE STRICT LIABILITY OF

'ANY  INDEMNIFIED PARTY. THIS INDEMNIFICATION SHALL NOT BE LIMITED TO DAMAGES,
COMPENSATION, OR BENEFITS PAYABLE UNDER INSURANCE POLICIES, WORKERS COMPENSATION ACTS,
DISABILITY BENEFITS ACTS, OR OTHER EMPLOYEES BENEFIT ACTS.

INDEMNIFICATION - OTHER THAN EMPLOYEE PERSONAL INJURY CLAIMS. TO THE FULLEST EXTENT
PERMITTED BY LAW, CONTRACTOR SHALL INDEMNIFY, DEFEND (WITH COUNSEL OF OWNER’S
CHOOSING), AND HOLD HARMLESS OWNER, AND OWNER’S EMPLOYEES, AGENTS, REPRESENTATIVES,
PARTNERS, OFFICERS, AND DIRECTORS (COLLECTIVELY, THE “INDEMNITEES”) FROM AND AGAINST
CLAIMS, DAMAGES, LOSSES AND EXPENSES, INCLUDING BUT NOT LIMITED TO ATTORNEYS’ FEES,
ARISING OUT OF OR ALLEGED TO BE RESULTING FROM THE PERFORMANCE OF THIS AGREEMENT OR THE
" WORK DESCRIBED HEREIN, TO THE EXTENT CAUSED BY THE NEGLIGENCE, ACTS, ERRORS, OR OMISSIONS
OF CONTRACTOR OR ITS SUBCONTRACTORS, ANYONE EMPLOYED BY THEM OR ANYONE FOR WHOSE



ACTS THEY MAY BE LIABLE, REGARDLESS OF WHETHER OR NOT SUCH CLAIM, DAMAGE, LOSS OR
EXPENSE IS CAUSED IN WHOLE OR IN PART BY A PARTY INDEMNIFIED HEREUNDER.,

9.2  Except for the obligation of Owner to pay Contractor the Contract Price pursuant to the
terms of this Agreement, and to perform certain other obligations pursuant to the terms and
conditions explicitly set forth herein, Owner shall have no liability to Contractor or to anyone
claiming through or under Contractor by reason of the execution or performance of this
Agreement. Notwithstanding any- obligation or liability of Owner to Contractor, no present or
future partner or affiliate of Owner or any agent, officer, director, or employee of Owner, or of the
various departments comprising Owner, or anyone claiming under Owner has or shall have any
“personal liability to Contractor or to anyone claiming through or under Contractor by reason of the
execution or performance of this Agreement.

ARTICLE 10 COMMISSIONING AND WARRANTY:

10.1 To the extent applicable, Contractor shall provide commissioning, starting and check-out
services for the systems installed as a part of the Work prior to completion and acceptance.
Operation manuals and instructions will be provided to the Owner, the systems will be
demonstrated, and training provided to Williamson County’s operators upon completion and prior
to acceptance.

10.2  Contractor hereby warrants that the materials and equipment provided for the Work will
be of good quality and new unless otherwise required or permitted by the Owner; that the
construction will be free from faults and defects; and that the construction will conform with the
requirements of the plans, specifications, drawings and the terms of this Agreement.

10.3  Contractor shall provide warranty services for the Work for a full twelve (12) months
following Final Completion and final payment. Just before the warranty period expires, Contractor
shall attend an on-site meeting with the Owner to ensure that all warranty issues have been
identified and properly remedied.

ARTICLE 11 PREVAILING WAGE RATE:

11.1 Duty to Pay Prevailing Wage Rates. The Contractor shall pay not less than the wage
scale of the various classes of labor as shown on the “Prevailing Wage Schedule”, as defined
below. The specified wage rates are minimum rates only, and are not representations that qualified
labor adequate to perform the Work is available locally at the prevailing wage rates. The Owner
is not bound to pay—and will not consider—any claims for additional compensation made by any
_ Contractor because the Contractor pays wages in excess of the applicable minimum rate contained
in the Agreement. The “Prevailing Wage Schedule” is not a representation that quantities of
~ qualified labor adequate to perform the Work may be found locally at the specified wage rates.

11.1.2 For classifications not shown, workers shall not be paid less than the wage indicated
for Laborers. The Contractor shall notify each worker commencing work on the
Project of the worker’s job classification and the established minimum wage rate



required to be paid, as well as the actual amount being paid. The notice must be
delivered to and signed in acknowledgement of receipt by the employee and must
list both the monetary wages and fringe benefits to be paid or furnished for each
classification in which the worker is assigned duties. When requested by Owner,
competent evidence of compliance with the Texas Prevailing Wage Law shall be
furnished by Contractor.

11.1.3 A copy of each worker wage rate notification shall be submitted to the Owner with
' the Application for Payment for the period during which the worker began on-site
activities.

11.2 Prevailing Wage Schedule. Pursuant to Texas Government Code Section 2258.022(2), the
general prevailing rate of per diem wages for each craft or type of worker needed to execute
the Contract and the prevailing rate for legal holiday and overtime work shall be the most
recent prevailing wage rate for Williamson County, Texas for building construction as
determined by the United States Department of Labor in accordance with the Davis-Bacon

- Act (40 U.S.C. Section 276a et seq.), and its subsequent amendments, which are published
and can be obtained online at https://sam.gov/search/?index=dbra (the ‘“Prevailing Wage
Schedule”). Should the Contractor at any time become aware that a particular skill or trade
not.reflected on the Prevailing Wage Schedule will be or is being employed in the Work,

- whether by the Contractor or by a subcontractor, the Contractor shall promptly inform the

- Owner and shall specify a wage rate for that skill or trade, which shall bind the Contractor.

11.3  Penalty for Violation. The Contractor and any Subcontractor shall pay to the Owner a
penalty of sixty dollars ($60.00) for each worker employed for each calendar day, or portion
thereof, that the worker is paid less than the wage rates stipulated in the Prevailing Wage Schedule
or any supplement or update thereto pursuant to previsions above. The Contractor and each
Subcontractor shall keep, or cause to be kept, an accurate record showing the names and
occupations of all workers employed in connection with the Work, and showing the actual per
diem wages paid to each worker, which records shall be open at all reasonable hours for the
inspection by the Owner.

11.4 Complaints of Violations of Prevailing Wage Rates. Within thirty-one (31) days of
receipt of information concerning a violation of Texas Government Code, Chapter 2258, the
Owner shall make an initial determination as to whether good cause exists to believe a violation
occurred. The Owner’s decision on the initial determination shall be reduced to writing and sent
to the Contractor or Subcontractor against whom the violation was alleged, and to the affected
worker. When a good cause finding is made, the Owner shall retain the full amounts claimed by
the claimant or claimants as the difference between wages paid and wages due under the Prevailing
Wage Schedule and any supplements thereto, together with the applicable penalties, such amounts
being subtracted from successive progress payments pending a final decision on the violation.

11.5  Arbitration Required if Violation not Resolved. After the Owner makes its initial
determination, the affected Contractor or Subcontractor and worker have fourteen (14) days in
which to resolve the issue of whether a violation occurred, including the amount that should be
retained by Owner or paid to the affected worker. If the Contractor or Subcontractor and affected



worker reach an agreement concerning the worker’s claim, the Contractor shall promptly notify
the Owner in a written document signed by the worker. If the Contractor or Subcontractor and
affected worker do not agree before the fifteenth (15%) day after the Owner’s determination, the
Contractor or Subcontractor and affected worker must participate in binding arbitration in
accordance with the Texas General Arbitration Act, Chapter 171, Tex. Civ. Prac. & Rem. Code.
- The parties to the arbitration have ten (10) days after the expiration of the fifteen (15) days referred
to above, to agree on an arbitrator; if by the eleventh (11™) day there is no agreement to an
. arbitrator, a district court shall appoint an arbitrator on the petition of any of the parties to the
arbitration.

11.6. Arbitration Award. If an arbitrator determines that a violation has occurred, the arbitrator
shall assess and award against the Contractor or Subcontractor the amount of penalty as provided

“herein and the amount owed the worker. The Owner may use any amounts retained hereunder to
pay the worker the amount as designated in the arbitration award. If the Owner has not retained
enough from the Contractor or Subcontractor to pay the worker in accordance with the arbitration
award, the worker has a right of action against the Contractor and Subcontractor as appropriate,
and the surety of either to receive the amount owed, attorneys’ fees and court costs. The Contractor
shall promptly furnish a copy of the arbitration award to the Owner.

11.7.__ Prevailing Wage Retainage. Money retained pursuant to this section shall be used to pay
the claimant or claimants the difference between the amount the worker received in wages for
- -labor on the Project at the rate paid by the Contractor or Subcontractor and the amount the worker
would have received at the general prevailing wage rate as provided by the agreement of the
claimant and the Contractor or Subcontractor affected, or in the arbitrator’s award. The full
* statutory penalty of sixty dollars ($60.00) per day of violation per worker shall be retained by the
Owner to offset its administrative costs, pursuant to Texas Government Code, §2258.023. Any
retained funds in excess.of these amounts shall be paid to the Contractor on the earlier of the next
progress payment or final payment. Provided, however, that the Owner shall have no duty to
release any funds to either the claimant or the Contractor until it has received the notices of
agreement or the arbitration award as provided in this section.

11.8 . ‘No Extension of Time. If the Owner determines that good cause exists to believe a
violation has occurred, the Contractor shall not be entitled to an extension of time for any delay
_ arising directly or indirectly from of the procedures set forth in this section.

ARTICLE 12 BONDS

12,1  Performance Bond. Upon execution of this Agreement, Contractor shall provide a
Performance Bond in the amount of 100% of the Contract Price. The surety for a Performance
Bond shall meet the requirements of Texas law and the requirements set forth in the Agreement.

12,2  Payment Bond. Upon execution of this Agreement, Contractor shall provide a Payment
Bond in the amount of 100% of the Contract Price, as security for the true and faithful payment in
full of all subcontractors and persons performing labor, services, materials, machinery, and fixtures
in connection with the Work. The surety for a Payment Bond shall meet the requirements of Texas
law and the requirements set forth in the Agreement.



12.3 Warranty Bond. Upon Final Completion, Contractor shall provide a one year Warranty
Bond in the amount of 20% of the Contract Price, as security for the true and faithful performance
of all warranties set forth in the Agreement.

ARTICLE 13 TERMINATION OR SUSPENSION OF THE AGREEMENT

13.1

Termination by Contractor

If one of the reasons described below exists, the Contractor may, upon thirty (30) business days
written notice to the Owner, terminate the Agreement and recover from the Owner payment for
Work executed, including reasonable overhead, profit, and costs incurred by reason of such

Issuance of an order of a court or other public authority having jurisdiction that
requires all Work to be stopped;

An act of government, such as a declaration of national emergency that requires all
Work to be stopped;

Because the Owner has not issued a Certificate for Payment and has not notified

_ the Contractor of the reason for withholding certification as provided in the

termination:
13.1.1
13.1.2
13.1.3
13.1.4
13.2

Agreement, or because the Owner has not made payment on an undisputed
Certificate for Payment within the time stated in the Agreement; or

If the Work is stopped for a period of ninety (90) consecutive days through no act
or fault of the Contractor or a Subcontractor, Sub-subcontractor or their agents or

employees or any other persons or entities performing portions of the Work under

direct or indirect contract with the Agreement.

Termination by the Owner for Cause

13.2.1 The Owner may terminate the Agreement if the Contractor:

- 13.2.1.1 Fails to commence the Work in accordance with the provisions of the Agreement;

13.2.1.2 Fails to prosecute the Work to completion thereof in a diligent, efficient, timely,

- workmanlike, . skillful and careful manner and in strict accordance with the
provisions of the Agreement;

13.2.1.3 Fails to use an adequate amount or quality of personnel or equipment to complete

the Work without undue delay;

13.2.1.4 Fails to perform any of its obligations under the Agreement;
13.2.1.5 Fails to make prompt payments when due to its Subcontractors and Suppliers, or

as required by Texas Government Code, Chapter 2251;

- 13.2.1.6 Files any petition or other pleading seeking any relief under any provisions of the

Federal Bankruptcy Act, as amended, or any other federal or state statute or law
providing for reorganization of debts or other relief from creditors, permits a
receiver or other person to be appointed on account of its insolvency or financial
condition, or becomes insolvent;



13.2.1.7 Creates any situation or state of facts which would authorize or permit an
involuntary petition in bankruptcy to be filed against Contractor; or

13.2.1.8 Has not met or in Owner’s opinion will not meet the dates of Substantial
Completion set forth in the Agreement.

13.2.2 When any of the reasons under Paragraph 13.2.1 exist, the Owner, in its sole and absolute
discretion, may without prejudice to any other rights or remedies of the Owner and after giving
the Contractor and the Contractor’s surety, if any, thirty (30) calendar days written notice,
terminate employment of the Contractor and may, subject to any prior rights of the surety, exclude
the Contractor from the Project site and take possession of all materials, equipment, tools, and

_construction equipment and machinery thereon owned by the Contractor; accept assignment of
subcontracts of Contractors subcontractors; and finish the Work by whatever reasonable method
the Owner may deem expedient. Upon written request of the Contractor, the Owner shall furnish
to the Contractor a detailed accounting of the costs incurred by the Owner in finishing the Work.

13.2.3 When the Owner terminates the Agreement for one of the reasons stated in Paragraph
13.2.1, the Contractor shall not be entitled to receive further payment until the Work is finished.
In the event that it is determined that sufficient cause did not exist for termination under this
Section 13.2, then the termination shall be considered a termination for convenience, under
Section 13.4, below.

13.2.4 If the unpaid balance of the Contract Price exceeds costs of finishing the Work, including
compensation for expenses made necessary thereby, and other damages and costs incurred by the
Owner in finishing the Work and not expressly waived, such excess shall be paid to the Contractor.
If such costs and damages exceed the unpaid balance, the Contractor shall pay the difference to
the Owner.

13.3 Suspension by the Owner for Convenience

13.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or
interrupt the Work in whole or in part for such period of time as the Owner may determine.

13.3.2 The Contract Price and Contract Time shall be adjusted for increases in the cost and time
__caused by suspension, delay or interruption as described in Paragraph 13.3.1. Adjustment of the
Contract Price shall include profit. No adjustment shall be made to the extent:

13.3.2.1 that performance is, was or would have been so suspended, delayed or interrupted
by another cause for which the Contractor is responsible; or

13.3.2.2 that an equitable adjustment is made or denied under another provision of the
Agreement.



13.4 Termination by the Owner for Convenience

13.4.1 The Owner may, at any time, terminate the Agreement for the Owner’s convenience and
without cause.

13.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s
convenience, the Contractor shall

13.4.2.1 Cease operations as directed by the Owner in the notice;
13.4.2.2 Take actions necessary, or that the Owner may direct, for the protection and
preservation of the Work; and
- 13.4.2:3 Except for Work directed to be performed prior to the effective date of
termination stated in the notice, terminate all existing subcontracts and purchase
orders and enter into no further subcontracts and purchase orders.

13.4.3 Upon Owner’s termination for convenience, costs of the Work executed, including
reasonable overhead and profit, incurred to and including the date of termination, will be due and
- payable to Contractor in accordance with the Agreement,

ARTICLE 14 MISCELLANEOUS PROVISIONS

14.1 Interest and Late Payments. Owner’s payment for goods and services shall be governed
by Chapter 2251 of the Texas Government Code. Interest charges for any overdue payments shall
be paid by Owner in accordance with Texas Government Code Section 2251.025. More
specifically, the rate of interest that shall accrue on a late payment is the rate in effect on September
1 of Owner’s fiscal year in which the payment becomes due. The said rate in effect on September
1 shall be equal to the sum of one percent (1%); and (2) the prime rate published in the Wall Street
Journal on the first day of July of the preceding fiscal year that does not fall on a Saturday or
Sunday.

In the:event that an error appears in an invoice/application for payment submitted by Contractor,
Owner shall notify Contractor of the error not later than the twenty first (21st) day after the date
_ Owner receives the invoice/application for payment. If the error is resolved in favor of Contractor,
Contractor shall be entitled to receive interest on the unpaid balance of the invoice/application for
payment submitted by Contractor beginning on the date that the payment for the
invoice/application for payment became overdue. If the error is resolved in favor of the Owner,
Contractor shall submit a corrected invoice/application for payment that must be paid in
accordance within the time set forth above. The unpaid balance accrues interest as provided by
~ Chapter 2251 of the Texas Government Code if the corrected invoice/application for payment is
not paid by the appropriate date.

14.2  Audits. Contractor agrees that Owner or its duly authorized representatives shall, until the
expiration of three (3) years after final payment under this Agreement, have access to and the right
to examine and photocopy any and all books, documents, papers and records of Contractor which
are directly pertinent to the services to be performed under this Agreement for the purposes of



making audits, examinations, excerpts, and transcriptions. Contractor agrees that Owner shall
have access during normal working hours to all necessary Contractor facilities and shall be
provided adequate and appropriate work space in order to conduct audits in compliance with the
provisions of this section. Owner shall give Contractor reasonable advance notice of intended
audits.

14.3  Assignment. This Agreement is a personal service contract for the services of Contractot,
and Contractor’s interest in this Agreement, duties hereunder and/or fees due hereunder may not be
assigned or delegated to a third party.

144  Governing Law and Venue. This Agreement and all of the rights and obligations of the
parties and all of the terms and conditions shall be construed, interpreted and applied in accordance
with and governed by and enforced under the laws of the State of Texas without reference to its
‘conflicts of law provisions. Williamson County, Texas where the Project is located shall be the
sole place of venue for any legal action arising from or related to this Agreement or the Project in
which the Owner is a party.

14.5 Binding Effect. This Agreement shall be binding upon and inure to the benefit of the
parties and their respective permitted assigns and successors.

14.6 Notices. All notices, consents, approvals, demands, requests or other communications relied
~on by the parties shall be in writing: Written notice shall be deemed to have been given when

delivered in person to the designated representative of the Contractor or Owner for whom it is

intended; or sent by U. S. Mail to the last known business address of the designated representative.

14.7 Severability. Should any term or provision of this Agreement be held invalid or
“unenforceable in any respect, the remaining terms and provisions shall not be affected and this
~Agreement shall be construed as if the invalid or unenforceable term or provision had never been

included.

'14.8 Relationship of the Parties. Contractor shall be an independent contractor under this
- agreement and shall assume all of the rights, obligations, liabilities, applicable to it as such

independent contractor hereunder and any provisions in this agreement which may appear to give
_Owner the right to direct Contractor as to details of doing the Work herein covered or to exercise
" a measure of control over the Work shall be deemed to mean that Contractor shall follow the
desires of Owner in the results of the Work only. Owner shall not retain or have the right to control
 the Contractor’s means, methods or details pertaining to the Contractor’s performance of the Work
described herein, nor shall Owner have the power to direct the order in which Contractor’s Work
is performed under this agreement. Owner and Contractor hereby agree and declare that
Contractor is an Independent Contractor and as such meets the qualifications of an Independent
Contractor under Texas Worker’s Compensation Act, Texas Labor Code, Section 406.141, that
the Contractor is not an employee of Owner for purposes of this Agreement, and that the Contractor
and its employees, agents and sub-subcontractors shall not be entitled to worker’s compensation
coverage or any other type of insurance coverage held by Owner.



149 Force Majeure. If the party obligated to perform is prevented from performance by an act
of war, order of legal authority, act of God, or other unavoidable cause not attributable to the fault
or negligence of said party, the other party shall grant such party relief from the performance of
this Agreement. The burden of proof for the need of such relief shall rest upon the party obligated
to perform. To obtain release based on force majeure, the party obligated to perform shall file a
written request with the other patty.

14.10 No Waiver of Sovereign Immunity. Nothing herein shall be construed as a waiver of
sovereign immunity by Owner.

" 14.11 Current Revenues. Under Texas law, a contract with a governmental entity that contains
a claim against future revenues is void; therefore, each party paying for the performance of
governmental functions or services must make those payments from current revenues available to
the paying party.

14.12 Compliance with Laws. Contractor shall comply with all federal, state, and local laws,
statutes, ordinances, rules and regulations, and the orders and decrees of any courts or
administrative bodies or tribunals in any matter affecting the performance of this Agreement,
including, without limitation, Worker’s Compensation laws, minimum and maximum salary and

_wage statutes and regulations, licensing laws and regulations. When required, Contractor shall
furnish the Owner with certification of compliance with said laws, statutes, ordinances, rules,
regulations, orders, and decrees above specified.

14.13 Working Day. For purposes of this Agreement, “Working Day” or “Work Day(s)”

~ shall mean and include Monday through Friday (excluding County approved holidays), if weather
permits the performance of the Work, as determined by the Owner’s Inspector, continuous period
of at least 6 hrs. (excluding lunch) between 8:00 A.M. and 5:00 P.M.

' 14.14 Entire Agreement & Incorporated Documents; Conflicting Terms. This Agreement
constitutes the entire agreement between the parties and may not be modified or amended other than
by a written instrument executed by both parties.

The following documents shall comprise the Contract Documents:

This Agreement between Owner and Contractor;

Exhibit “A” — Plans and Specifications;

Addenda issued prior to the Effective Date of this Agreement;

The Invitation for Bids documents defined in Williamson County IFB#__25IFB90__;
Contractor’s Proposal/Bid submitted in response to Williamson County IFB#__25IFB90__;
and

All Change Orders and any other Modifications issued after the Effective Date of this
Agreement.

NP
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In the event of a dispute or conflict relating to the terms and conditions of the Contract Documents,
applicable documents will be referred to for the purpose of clarification, conflict resolution or for
additional detail in the following order of precedence:



Exhibit “A” — Plans and Specifications;
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Agreement.

This Agreement between Owner and Contractor;

Addenda issued prior to the Effective Date of this Agreement;

The Invitation for Bids documents defined in Williamson County IFB# __25IFB90__;
Contractor’s Bid submitted in response to Williamson County IFB# __25IFB90
All Change Orders and any other Modifications issued after the Effective Date of this

; and

BY SIGNING BELOW, the Parties have executed and bound themselves to this Agreement to be
effective as of the date of the last party’s execution hereof.

OWNER:

WILLIAMSON COUNTY, TEXAS,
a political subdivision of the state of Texas

By:

Printed Name:

Title:

Date:

Party Representatives

Owner’s Designated Representative (“ODR”):

, Texas

Phone
Email

CONTRACTOR:

Patin Construction LL.C

Title:

Date:

Contractor’s Designated Representative:

JEFr B \BERERP, CHIEF esnmaTol

VA

, Texas

Phone S1L-26%-107)
Email :\)g,pﬁ L pakincon. coMm




Exhibit “A”

Plans and Specifications



